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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT, 


STATE  V.  FRANK  I.  BURPEE. 


Windsor  County,  1892. 
Before  :  Rowell,  Tyler,  Start,  and  Thompson,  JJ. 


Evidence.      Unanswered    question.      Jurors  not  Judges  of 

the  law. 

1.  The  respondent  being   on   trial  for  the    larceny   of   certain 

cattle,  may  show  that  an  important  witness  for  the  State  has 
been  arrested  for  stealing  the  same  cattle. 

2.  Error  cannot  be  predicated  upon  the  mere  asking  of  a  ques- 

tion which  is  not  answered. 

3.  One  who   has  known  a  person  from  boyhood,  having  lived 

four  or  five  miles  from  him,  and  always  heard  him  spoken 
of  by  people,  may  testify  as  to  his  reputation  for  truth  and 
veracity. 

4.  Jurors  are  not  paramount  judges  of  the  law  in  criminal  cases. 

5.  State  V.  Croteau^  23  Vt.  14,  and  cases  following  it  overruled. 

Indictment  for  larceny  of  cattle.     Trial  by  jury  at  the 
December  term,  i89i,Taft,  J.  presiding.     Verdict,  guilty. 
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Exceptions   by  the  respondent.     The  case  appears   in  the 
opinion. 

Gilbert  A,  Davis  and  jFrafik  H,  Clarke  for  the  respondent. 

The  respondent  should  have  been  permitted  to  show  that 
Potter  had  been  arrested  for  stealing  these  same  cattle. 
Tufts  V.  Town  of  Chester, 62Yi.  356;  Randall  w  Preston, 
52  Vt.  193  ;  Beckley  v.  Jarvis,  55  Vt.  348. 

The  testimony  of  Bailey  to  the  reputation  of  Spaulding 
was  improperly  received,  no  foundation  having  been  laid. 
Amidon  v.  Hosley,  54  Vt.  26 ;  i  Greenl.  Ev.  §  461  ;  Marks 
y.  Fox,  18  Fed.  Rep.  715;  People  \.  Rector,  19  Wend. 
579;  14  U.  S.  Dig.  660;  Bogle  v.  Kreutzer,  46  Penn.  St. 
465;  Henderson  v.  Hayne,  2  Met.  (Ky.)  342;  Pord  v. 
Pord,  7  Hump.  (Tenn.)  92-102;  Kelly  v.  Proctor,  41 
N.  H.  139;  State  v.  Parks,  3  Ired.  (N.  C.)  296;  Crabs- 
tree  V.  Hagenbaugh,  25  111.  233;  Com,  v.  Lawler,  12 
Allen  585. 

Juries  are  judges  of  the  law  in  criminal  cases.  State  v. 
Wilkinson,  2  Vt.  480;  State  v.  Croteau,  23  Vt.  14;  State 
V.  McDonnell,  32  Vt.  531  ;  State  v.  Barron,  37  Vt.  57  ; 
State  V.  Haynes,  36  Vt.  672  ;  State  v.  Clark,  37  Vt.  471  ; 
State  V.  Hofkinsy  56  Vt.  263  ;  State  v.  Paddock,  24  Vt. 
316;  State  \.  Snou\  18  Me.  346:  Doss  v.  Com.,  i  Gratt. 
(Va.)  538;  State  V,  Allen,  i  McCord  535;  Haider  v. 
State,  5  Ga.  441  ;  State  v.  Preeman,  22  N.  E.  Rep.  623  ; 
Mullinixv.  People,  76  111.  211  ;   Palkv.  People.  ^2  111.  331. 

W.   W.  Stickney,  State's  Attorney,  for  the  State. 

The  witness  Potter  could  not  be  discredited  by  showing 
his  mere  arrest  for  the  larceny  of  these  cattle.  Crane  v. 
Thayer,  18  Vt.  162  ;    ^Jackson  v.  Osborn,  2  Wend.  555. 

The  evidence  tended  to  show  that  Bailey  was  acquainted 
with  the    reputation    of  Spaulding,  and  that   being  so   the 
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action  of  the  court  in  admitting  the  question  cannot  be 
revised.  Heard  Crim.  L.  224;  Amidon  v.  Hosley^  54  Vt. 
25  ;  State  v.  fVard,  39  Vt.  225  ;  Bemis  v.  R.  R,  Co.,  58 
Vt.  636;    Walker  v.  Curtis,  116  Mass.  98. 

There  is  no  error  in  the  asking  of  unanswered  question. 
Randolph  v.  Woodstock,  35  Vt.  291  ;  Carpenter  w,  Corinth, 
58  Vt.  215  ;  Smith  v.  Insurance  Co.,  60  Vt.  682. 

Juries  are  not  judges  of  both  the  law  and  the  fact  in 
criminal  trials.  State  v.  Miller,  53  Iowa  156 ;  State  v. 
Buckley,  40  Conn.  247  ;  Nicholson  v.  Commonwealth,  96 
Penn.  St.  503;  Hamilton  v.  People,  39  Mich,  173;  Pier- 
son  V.  State,  12  Ala.  153;  Anderson  v.  State,  42  Ga.  6; 
United  States  v.  Shive,  i  Bald.  512;  United  States  v. 
Greathouse,  4  Sawy.  457. 

Such  a  rule  is  not  sound  in  principle.  The  functions  of 
judge  and  jury  should  be  kept  separate.  Bro.  Leg.  Max. 
loi  ;  2  Thomp.  Tr.  §  2133  ;  3  Whar.  Cr.  L.  218;  i  Benn. 
&  H.  Cr.  Cas.  428 ;   23  Am.  L.  Rev.  22. 

It  is  not  salutary  in  practice.     2  Thomp.  Tr.  §  2134. 

It  is  against  the  weight  of  authority.  State  v.  Wright, 
53  Me.  328 ;  Duffy  v.  People.  26  N.  Y.  588 ;  Howell  v. 
Commonwealth,  5  Grat.  664 ;  State  v.  Drawdy,  14  Rich. 
87  ;  Danforth  v.  State,  75  Ga.  382  ;  Batre  v.  State,  18 
Ala.  153  ;  3  Whart.  Cr.  L.  225  ;  Rex  v.  Oneby,  2  Raym. 
1845  ;  Rex  V.  Poole,  Cas.  Tern.  Hardw.  28  ;  Rex\,  Dean  of 
St.  Asaph,  3  Term  R.  428 ;  Reg-  v.  Parish,  8  C.  &  P.  94 ; 
Parmiter  v.  Copeland,  6  M.  &  W.  165  ;  Levi  v.  Milne,  4 
Bing.  195;  United  States  \.  Shive,  i  Bald.  512;  United 
States  v.  Battiste,  2  Sumn.  243  ;  United  States  v.  Fenwick, 
4  Cranch  C.  C.  575  ;  Stetinius  v.  United  States,  5  Cranch 
C  C.  573  ;  United  States  v.  Morris,  i  Curt.  C.  C.  53  ; 
United  States  v.  Riley,  5  Blatchf.  204  ;  United  States  v. 
Greathouse,  4  Sawy.  457;  United  States  v.  Anthony,  11 
Blatchf.  204  ;  State  v.  Wright,  53  Me.  336  ;  Pierce  v.  State, 
13   N.  H.    536;     Commonwealth  v.   Anthes,  5  Gray    185; 
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Commonwealth  v.  Rock^  lo  Gray  4;  Dorr's  Trial  121; 
Duffy  V.  People,  26  N.  Y.  588 ;  State  v.  Randall,  5  Har- 
ring.  483  ;  Howell  v.  Commonwealth,  5  Grat.  664  ;  State  w. 
Peace,  i  Jones  251  ;  State  v.  Drawdy,  14  Rich.  87  ;  Dan- 
forth  V.  State ^  75  Ga.  382  ,  Washington  v.  State,  63  Ala. 
135;  Williams  v.  ^S'/tf/e',  32  Miss.  389;  Xels  v.  5*/^/^,  2 
Texas  280;  Xelson  v.  State,  2  Swan  282;  McGowenv. 
State,  9  Yerger  184;  Montee  v.  Commonwealth,  3  J.J. 
Marsh  132;  Pleasant  v.  State,  13  Ark.  360;  Rohbins  v. 
^SV^/^,  8  Ohio  St.  131  ;  Hamilton  v.  People,  29  Mich.  173  ; 
Hardy  v.  State,  7  Mo.  607  ;  People  v.  Anderson,  44  Cal.  65. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  The  witness  Potter  was  an  impor- 
tant witness  for  the  prosecution.  He  had  slaughtered  the  cat- 
tle named  in  the  indictment.  He  testified  that  he  bought  them 
of  respondent.  The  respondent  claimed  this  testimony 
to  be  untrue,  and  as  showing  a  motive  on  the  part  of  Potter 
to  falsify  in  this  respect,  offered  to  prove  that  Potter  had 
been  arrested  on  the  charge  of  stealing  the  cattle  in  ques- 
tion. The  evidence  offered  was  excluded.  In  this  there 
was  error.  If  Potter  had  a  motive  to  testify  falsely,  it  ren- 
dered the  proof  of  the  claim  that  he  had  done  so,  more 
probable.  If  he  was  under  suspicion  of  having  committed 
the  identical  crime  in  question,  and  had  been  arrested  for  it, 
he  was  testifying  as  it  were  with  a  rope  about  his  neck,  and 
might  naturally  desire  and  seek  to  screen  himself  in  the 
account  he  gave  as  to  how  the  cattle  came  into  his  posses- 
sion. It  has  been  repeatedly  held  by  this  court,  that  "All 
facts  and  circumstances  upon  which  any  reasonable  infer- 
ence or  presumption  can  be  founded  as  to  the  truth  or  falsity 
of  the  issue  or  of  a  disputed  fact,  are  admissible  in  evidence." 
Richardson  v.  Turnpike  Co.,  6  Vt.  496;  Randall  v.  Pres- 
ton, 52  Vt.   198 ;  Beckley  v.  Jarvis,  55  Vt.  348 ;    Aiken  v. 
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Kenison^  58  Vt.  665  ;  Tufts  v.  Town  of  Chester^  62  Vt. 
356  ;  Armstrong  v.  Noble ^  55  Vt.  428  ;  Tenney  v.  Harvey^ 
63  Vt.  520. 

II.  The  evidence  of  Warren  Bailey  tended  to  prove  that 
his  general  knowledge  of  respondent's  witness,  Clark 
Spaulding,  was  such  as  to  include  a  knowledge  of  his  repu- 
tation for  truth  and  veracity,  and  it  was  not  error  to  allow 
Bailey  to  state  what  Spaulding's  reputation  was  in  that 
respect. 

III.  The  State's  Attorney  put  a  question  to  respondent's 
witness,  Mary  Poor,  which  the  court  ruled  she  might  answer, 
to  which  ruling  the  respondent  excepted.  Upon  the  refusal 
of  the  witness  to  answer  the  question,  it  was  not  insisted 
upon  and  was  not  answered.  It  is  not  necessary  to  decide 
whether  the  question  was  proper  or  not.  Were  it  assumed 
to  be  improper,  the  defendant's  exception  cannot  avail  him. 
A  judgment  will  not  be  reversed  because  an  improper  ques- 
tion is  asked,  if  no  inadmissible  evidence  is  obtained  in 
answer  to  it,  Randolph  v.  Woodstock,  35  Vt.  291  ;  Car- 
penter V.  Corinth,  58  Vt.  214;  Smith  v.  Insurance  Co.,  60 
Vt.  682. 

IV.  The  respondent  requested  the  court  below  to  charge 
the  jury  that  "  in  a  criminal  case  the  jury  are  judges  of  the 
law  applicable  to  the  case  upon  the  testimony  given  in  court, 
and  that  the  jury  have  a  right  to  adopt  their  own  theory  of 
the  law,  instead  of  the  law  as  laid  down  by  the  court."  The 
refusal  of  the  court  to  charge  as  requested,  raises  the  ques- 
tion whether  in  criminal  cases,  the  jurors  are  paramount 
judges  of  the  law  as  well  as  of  the  fact. 

In  1829,  this  question  was  incidentally  before  this  court 
in  State  v.  Wilkinson,  2  Vt.  480,  but  no  authorities  were 
cited  in  the  opinion  of  the  court  on  this  question,  and  the 
charge  of  the  court  below  was  so  construed  as  not  to  raise 
it  for  decision. 

In  1849,  in  the  case  of  State  v.    Croteau,  23  Vt.  14,  the 
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question  was  raised  for  decision,  and  a  majority  of  the  court 
held  that  in  all  criminal  cases,  the  jury  are,  by  the  common 
law,  the  paramount  judges  both  of  the  law  and  the  facts. 
The  court  consisted  of  Roy ce,  Ch.  J.,  and  Bennett,  Kellogg 
and  Hall,  JJ.  Bennett,  J.,  dissented  from  the  holding  of 
the  majority,  in  an  opinion  both  able  and  vigorous. 

In  1850,  the  case  of  State  v.  Woodward^  23  Vt.  97,  was 
decided.  Royce,  Ch.  J.,  and  Redfield  and  Kellogg,  JJ., 
constituted  the  court.  In  this  case,  the  respondent  was 
indicted  for  a  nuisance  by  inclosing  a  portion  of  a  public 
common  in  the  town  of  Westford.  The  respondent  con- 
tended that  it  was  for  the  jury  to  say  whether  the  act  com- 
plained of  constituted  a  nuisance.  On  this  point  the  court 
said:  "It  is  argued  that  the  question,  whether  the  act 
charged  upon  the  respondent  was  a  nuisance,  should  have 
beeYi  submitted  to  the  jury,  and  in  support  of  it  several  cases 
are  cited,  which  are  claimed  as  sustaining  the  proposition. 
Whether,  in  cases  of  this  kind,  the  question  should  be  put 
to  the  jury  must  depend  upon  the  character  of  the  nuisance 
charged  in  the  indictment.  If  the  act  complained  of  does 
not  divest  the  property,  or  any  part  of  it,  from  the  use  of 
the  public,  or  in  any  manner  impair  the  public  use  and 
enjoyment  of  it,  but  the  act  was  done  for  the  purpose  of 
making  the  use  more  beneficial  to  the  public,  there  would 
seem  to  be  a  manifest  propriety  in  submitting  the  same  to  the 
jury.  And  the  cases  which  we  have  examined,  where  the 
question  has  been  submitted  to  the  jury,  seem  to  have  been 
of  this  character.  But  where  the  act  complained  of  is  the 
taking  of  property  dedicated  to  the  use  of  the  public,  and 
appropriating  it  to  private  use,  thereby  wholly  excluding  the 
public  from  the  enjoyment  of  it,  we  are  not  aware  of  any 
rule  of  law,  that  requires  such  an  act  to  be  submitted  to  the 
jury,  to  say  whether  it  is  a  nuisance.  Such  is  the  character 
of  the  act  with  which  the  respondent  is  charged  ;  and  in 
the  judgment  of  the  court,  it  is  if  so  facto  ^  in  law,  a  nuisance, 
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for  the  commission  of  which  there  can  be  no  justification." 
It  is  difficult  to  see  how  this  holding  can  be  reconciled  with 
the  doctrine  adopted  without  reservation  or  exception  in 
State  V.  Croteau^  supra. 

In  State  v.  Paddock^  24  Vt.  312,  heard  in  1852,  and 
which  was  a  prosecution  for  selling  spirituous  liquors,  the 
court  below  '*  directed  the  jury  to  return  a  verdict  of  guilty, 
for  each  act  of  selling,"  to  which  the  respondent  excepted. 
In  passing  upon  this  exception  this  court  say  :  "  It  is  argutfd 
that  the  jury,  in  cases  of  this  character,  are  judges  of  the 
law  and  fact,  and  that  under  this  charge  that  right  was 
taken  from  the  jury.  In  criminal  cases  it  is  the  duty  of  the 
court  to  aid  and  instruct  the  jury,  and  decide  upon  the  law 
arising  in  the  case.  But  the  jury  are  the  ultimate  judges  of 
both  the  law  and  the  fact,  and  this  right  cannot  be  taken 
from  them.  *  *  *  ♦  \{  \\,  appeared  that  the  court 
were  requested  to  charge  or  inform  the  jury  that  they  were 
the  judges  of  the  law  and  the  fact,  and  the  court  neglected 
or  refused  so  to  do,  and  directed  them  as  to  the  verdict  they 
were  to  bring  in,  the  exceptions  would  have  been  well  taken. 
But  as  the  matter  now  rests,  that  direction  in  the  choice  of 
the  court,  must  be  considered  as  an  expression  simply  of  his 
opinion  of  the  law  in  the  case,  and  which  it  was  his  duty  to 
give,  and  as  informing  the  jury  that  it  was  their  duty  to 
return  such  a  verdict,  without  in  any  way  controverting 
iheir  ultimate  right  of  exercising  their  own  judgment  in  the 
case.  For  the  want  of  positive  error,  affirmatively  appear- 
ing in  the  exceptions,  this  objection  is  overruled."  If  the 
jury  had  the  legal  right  to  ignore  the  instructions  of  the 
court,  and  substitute  their  own  judgment  as  to  the  law  for 
that  of  the  court,  it  could  not  have  been  their  legal  duty  to 
return  such  a  verdict  as  the  court  directed.  Hence,  the 
court  in  this  case  is  left  in  the  position  of  holding  that  it  is 
not  error  for  the  court  below  to  charge  the  jury  that  it  is 
their  duty  to  do  a  thing,  although  it  is  not  their  legal  duty  to 
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to  do  it.  Again,  it  is  not  easy  to  reconcile  the  reasoning  in 
this  case  with  the  well  settled  rule  in  this  State,  that  "it  is 
the  duty  of  the  court  to  charge  fully  upon  all  the  points  of 
law  in  the  ease,"  without  being  requested  to  do  so.  State 
V.  Hofkins^  56  Vt.  250. 

In  State  v.  McDonnell^  32  Vt.  491,  decided  in  January, 
A.  D.  i860,  and  which  was  an  indictment  for  murder,  the 
court  below  instructed  the  jury  that  they  were  the  judges  of 
the  law  and  the  facts  under  the  law  of  this  State,  but  that  it 
was  ''  a  most  nonsenical  and  absurd  theory,"  and  that  the 
jury  "would  be  amply  and  fully  justified  in  relying  upon 
the  court  for  the  law  that  should  govern  the  case,  and  hold- 
ing them  accountable  for  that."  This  was  urged  as  error,  in 
this  court,  but  the  objection  was  not  sustained.  In  passing 
upon  this  exception  the  court  said  :  "  We  see  no  objection, 
where  the  interference  of  a  jury  is  directly  invoked  in  a 
criminal  case,  to  the  judge  stating  to  the  jury,  in  his  own 
way,  that  this  rule  is  not  intended  for  ordinary  criminal  cases  ; 
that  it  is  a  matter  of  favor  to  the  defendant,  and  should  not 
Tdc  acted  upon  by  the  jury,  except  after  the  most  thorough 
conviction  of  its  necessity  and  propriety ;  that  any  departure 
by  the  jury  from  the  law  laid  down  by  the  court,  must  be 
taken  solely  upon  their  own  responsibility ;  and  that  the 
safer,  and  better,  and  fairer  way,  in  ordinary  criminal  cases, 
is  to  take  the  law^  from  the  court,  and  they  are  always  justi- 
fied in  doing  so.  This  is  substantially  what  was  done  by 
the  court  below,  and  we  see  no  just  ground  of  exception  to 
the  mode  in  which  it  was  done." 

In  State  v.  Haynes^  36  Vt.  667,  while  the  rule  laid  down 
in  State  v.  Croteau^  supra y  was  recognized,  it  was  held 
that  records  of  former  convictions,  to  enhance  the  penalty, 
need  not  be  offered  to  the  jury,  as  the  law  then  stood,  but 
might  be  introduced  after  verdict  to  aflfect  the  sentence  only. 
Poland,  Ch.  J.,  in  delivering  the  opinion  of  the  court  said  : 
•^^  To  say  that  the  defendants  must  have  an  opportunity  to 
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have  this  question  of  law  submitted  to  the  jury,  so  as  to  have 
the  benefit  of  the  chance  of  their  deciding  it  contrary  to  law, 
seems  to  us  a  very  great  absurdity." 

In  Siate  v.  Barron^  37  Vt.  57,  decided  in  1864,  the  court 
said:  '*  We  think  the  rule  is  now  settled  in  this  State  that 
in  criminal  cases  the  jury  are  judges  of  the  law.  It  is  the 
duty  of  the  court,  however,  to  instruct  the  jury  as  to  the  law 
applicable  to  the  case  on  trial,  and  if  the  jury  disregard  the 
instructions  or  mistake  the  law,  and  render  a  verdict  that  is 
clearly  in  violation  of  law,  the  court  may  for  that  reason  set 
aside  the  verdict,  if  the  respondent  is  convicted."  The 
court  thus  in  effect  held  that  jurors  are  judges  of  the  law  to 
acquit,  but  not,  in  the  discretion  of  the  trial  court,  to  convict. 

In  State  v.  Hopkins y  56  Vt.  263,  decided  in  1883,  this 
court  affirmed  the  ruling  of  the  court  below,  denying  to 
respondent's  counsel  the  right  and  privilege  of  reading  to 
the  jury  authorities  in  support  of  the  rule  of  law  for  which 
he  contended.  In  passing  upon  this  question  the  court  say  : 
**  It  does  not  follow  that  because  the  jury  are  judges  of  the 
law,  that  counsel  can  read  what  they  please  to  them.  This 
rule,  that  the  jury  are  judges  of  the  law,  does  not  affect  the 
course  or  order  of  procedure  of  the  trial  in  the  least ;  it  is 
the  result  of  the  power  of  the  jury  rather  than  of  any  ab- 
stract inherent  rights  and  the  trial  should  be  conducted  in 
the  usual  course  of  proceedings." 

In  State  v.  Meyer ^  58  Vt.  457,  heard  in  January,  1886, 
and  which  was  an  indictment  for  murder,  the  court  below 
instructed  the  jury  that  they  had  the  right  to  adopt  their 
theory  of  the  law  instead  of  that  of  the  court,  with  the  qual- 
ification that  they  must  not  adopt  a  rule  of  law  more 
prejudicial  to  the  respondent  than  the  law  laid  down  by  the 
court.  In  passing  upon  this  point  this  court  say:  **The 
charge  was  clearly  more  favorable  to  the  respondent  than 
the  request  or  the  law,  and  he  cannot  complain. 

"There  is  no  qualification  of  the  right  of  the  jury,  in  a 
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criminal  cause,  to  disregard  the  law  as  given  them  by  the 
court,  and  adopt  their  own  theory ;  and  they  may,  in  the 
exercise  of  this  power,  with  the  same  propriety,  adopt  a 
rule  of  law  more  prejudicial  to  the  respondent  as  well  as 
one  less  prejudicial." 

In  State  v.  Freeman^  62,  Vt.  496,  heard  in  May,  1891, 
which  was  a  complaint  for  profane  swearing,  based  upon 
R.  L.  §  4254,  the  respondent  claimed  in  the  trial  below, 
that  it  should  be  submitted  to  the  jury  to  say,  as  a  matter  of 
law,  whether  the  words  used  by  him  were  profane  curses  or 
not,  and  it  was  so  submitted  to  the  jury,  and  they  found  the 
respondent  guilty.  In  this  court  he  contended  that  the  jury 
made  a  mistake  as  to  the  law.  Upon  this  contention  the 
court  say  :  '*The  respondent  evidently  was  not  satisfied 
with  the  judgment  of  the  court  in  respect  to  the  law,  but 
insisted  that  the  jury  should  pass  upon  both  law  and  fact, 
and  they  were  permitted  to  do  so ;  if  they  judged  correctly, 
he  is  not  harmed,  if  erroneously,  as  it  was  a  matter  of  his 
own  seeking,  he  should  not  now  be  permitted  '  to  unravel 
the  whole  proceedings'  to  be  relieved  from  a  misfortune  which 
he  has  brought  upon  himself.  If  he  was  erroneously  con- 
victed, it  is  only  another  instance  of  *  the  engineer  hoist 
with  his  own  petard.' " 

The  views  expressed  in  State  v.  Meyer ^  and  State  v. 
Freeman^  supra ^  are  in  accord  with  the  opinion  of  the  court 
delivered  by  Barrett,  J.,  in  State  v.  Clarke  37  Vt.  471, 
although  that  case  cannot  be  considered  an  authority  as  it 
was  held  that  it  was  not  properly  before  the  court. 

These  are  all  the  cases  in  this  State  in  which  the  question 
whether  jurors,  in  criminal  cases,  are  judges  of  the  law  and 
the  fact,  has  been  passed  upon,  and  they  all  substantially 
follow  the  doctrine  laid  down  in  State  v.  Croteau^  sufra^ 
and  are  based  upon  it,  with  the  exception  of  State  v.  Wood- 
ward,  supra.  It  will  be  observed,  however,  that  in  the 
later  cases,  there  has  been  a  tendency  to  give  this  rule  such 
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effect,  even  to  its  extreme,  logical  results,  as  to  discourage 
and  perhaps  deter  respondents  from  invoking  it  in  their 
behalf. 

Neither  the  constitution  of  this  State  nor  its  statutes, 
confer,  in  express  terms,  this  power  upon  jurors,  if  they 
possess  it. 

R.  L.  §  689,  provides  that  **  so  much  of  the  common  law 
of  England  as  is  applicable  to  the  local  situation  and  circum- 
stances, and  is  not  repugnant  to  the  constitution  or  laws, 
sliall  be  law  in  this  State." 

Therefore,  in  this  State,  jurors  do  not  possess  the  legal 
right  to  judge  of  the  law  as  well  as  of  fact,  unless  jurors 
had  such  right  at  common  law.  If  such  right  existed  at 
common  law,  but  is  repugnant  to  the  constitution  and  laws 
of  this  State,  then  the  common  law  does  not  confer  such 
right.  In  other  words,  to  establish  that  jurors  have  such 
right,  it  must  appear  that  it  existed  at  common  law,  and  that 
it  is   not  repugnant  to  our  constitution  and  laws. 

The  decisions  of  the  courts  of  justice  contain  the  most 
certain  and  authoritative  evidence  of  what  the  rules  of  the 
common  law  are.  i  Black.  Com.  69-  73  ;  i  Kent's  Com. 
473.  That  respondents  on  trial  have  claimed  jurors  to  be 
judges  of  the  law,  or  that  jurors  in  some  instances  have 
returned  verdicts  apparently  contrary  to  the  law  as  laid 
down  by  the  court,  affords  no  evidence  of  what  the  common 
law  is  on  this  subject. 

In  State  v.  Croteau^  supra^  the  majority  opinion  does  not 
cite  a  single  English  decision  which  supports  the  rule  laid 
down.  De  Lolme  on  the  English  Constitution  is  there  cited 
in  support  of  the  doctrine.  This  work,  strictly  speaking, 
was  only  an  essay.  It  has  been  well  said  that  its  author 
*'  must  be  regarded  simply  as  a  learned  foreigner,  and 
sometimes  showing  that  want  of  thoroughness  and  pre- 
cision which  even  a  learned  man  may  display  when  writing 
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on  subjects  which  his  previous  education  had  not  fitted  him 
to  appreciate,  and  especially  when  discussing  such  a  subject 
as  the  common  law  of  England."  He  cites  no  authority  in 
support  of  what  he  says  in  regard  to  jury  trials  in  criminal 
cases.  • 

The  court,  in  State  v,  Croteau^  also  rely  upon  Stat.  Westm. 
2,  c.  30,  13  Edward  I.  (A.  D.  1285)  as  showing  that  the 
common  law  is  as  stated  in  the  majority  opinion.  It  is 
dfficult  to  see  how  it  can  be  said  to  be  an  authority  for  the 
doctrine  there  declared  to  be  the  common  law.  This 
statute,  so  far  as  it  relates  to  this  subject,  is  as  follows : 
*'  The  justices  assigned  to  take  assizes  shall  not  compel  the 
jurors  to  say  precisely  whether  it  be  disseizin  or  not,  so  that 
they  do  show  the  truth  of  the  fact,  and  require  aid  of  the 
justices  ;  but  if  they  of  their  own  accord,  are  willing  to  say 
that  it  is  disseizin  or  not,  their  verdict  shall  be  admitted  at 
their  own  peril."     2  Coke's  Inst.    421,  422. 

In  commenting  upon  this  statute,  the  court  in  Pierce  v. 
The  State ^  13  N.  H.  536,  well  say  :  **  Now  in  giving  con- 
struction to  this  act,  Lord  Coke  says  that  the  first  question 
was,  whether  in  case  of  assize,  if  the  issue  were  joined  upon 
a  collateral  matter  out  of  the  point  of  the  assize,  upon  this 
special  issue,  the  jury  might  give  a  special  verdict.  And  it 
was  resolved  that  in  all  actions  the  jury  might  find  the 
special  matter  of  fact  pertinent,  and  pray  the  direction  of  the 
court  for  the  law.  2  Inst.  425.  If  any  collateral  matter, 
distinct  from  the  general  issue  of  ««/  disseizin^  etc.,  were 
pleaded,  then  the  assize  was  turned  into  a  jury,  instead  of  a 
separate  recognition  to  try  the  fact.  Glanville,  lib.  13  c. 
20,  21.  The  collateral  matter  was  determined  by  the  same 
recognition  in  vwdum  jurator.  The  jury  were  therefore 
limited  to  the  collateral  matter  of  fact  out  of  the  point  of 
assize.  But  Glanville  says  that  the  assize  could  not  decide 
upon  the  law  connected  with  disseizin.  He  states  that  if  the 
demandant  object  to  put  himself  upon  the  grand  assize,  he 
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must  show  some  cause  why  the  assize  should  not  proceed. 
If  the  objection  be  admitted,  the  assize  itself  shall  thereby 
cease,  so  that  the  matter  shall  be  verbally  pleaded  and 
determined  in  court,  because  it  is  then  a  question  of  law^  etc. 
If  the  assize  could  not  determine  questions  of  law  it  would 
be  most  groundless  assumption  to  say  that  they  could  be 
determined  by  the  jury,  who  were  to  find  only  collateral 
facts  out  of  the  points  of  assize. 

*'The  citation  from  Glanville  is  a  strong  authority  against 
the  right  of  the  jury  to  decide  the  law  upon  the  general  issue 
involving  law  and  fact.  The  implication  from  the  latter 
part  of  the  clause  cited  from  Stat.  Westm.  2d.,  is  a  strong 
argument  against  it.  If  the  jury  'of  their  accord,  are  wil- 
ling to  say  that  it  is  disseizin  or  not,  their  verdict  shall  be 
admitted  at  their  own  peril.*  But  what  peril  could  they 
incur  if,  by  deciding  the  law,  they  simply  exercised  a  right 
given  to  them  by  the  statute  ?  This  phraseology  is  most 
singular,  if  the  statute  was  intended  to  submit  the  law  to 
them.  The  reasonable  construction  of  it  is,  that  if  the  jury 
will  undertake  to  decide  the  law,  they  shall  be  subject  to 
such  penalty  as  may  be  imposed  upon  them  for  exceeding 
their  jurisdiction.  If  they  should  incur  a  penalty,  the  act 
for  doing  which  the  penalty  is  imposed  must  be  illegal,  for 
nothing  is  better  settled  than  that  a  penalty  attached  to  the 
performance  of  an  act  makes  the  act  itself  unlawful." 

In  his  great  argument  in  support  of  a  motion  for  a  new 
trial  in  the  case  of  The  King  v.  The  Dean  of  St.  Asaph ^  3 
T.  R.  428,  n.  a;  I  Ersk.  Speeches  (Ed.  1870)  170,  Lord 
Erskine  contended  that  from  the  words  of  this  statute,  the 
right  of  the  jury  to  decide  the  law  upon  the  general  issue 
was  vested  in  them  by  the  English  constitution.  But  not- 
withstanding all  the  learning  and  genius  with  which  he 
sought  to  maintain  this  proposition,  he  does  not  cite  a  single 
adjudged  case  in  support  of  it. 

The  court,  in  State  v.  (Jroteau^  also  cite  Lit.   Ten.  §  368, 
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and  Co.  Lit.  228  b,  as  supporting  their  holding.  After 
speaking  of  giving  a  general  verdict  in  an  assize,  Littleton 
in  §  368  says :  **  In  such  case,  where  the  inquest  may 
give  their  verdict  at  large,  if  they  will  take  upon  themselves 
the  knowledge  of  the  law,  they  may  give  their  verdict  gen- 
erally, as  is  put  in  their  charge  :  as  in  the  case  aforesaid, 
they  may  well  say  the  lessor  did  not  disseize  the  lessee,  if 
they  will." 

The  comments  of  the  court  in  Pierce  v.  The  State  ^  supra^  up- 
on this  passage  from  Littleton  are  so  sound  that  we  quote  them. 
The  court  say  :  *  *  Now  it  is  to  be  remembered  that  Littleton,  in 
the  section  cited,  was  not  examining  the  rights  or  powers  of 
juries.  He  was  discussing  matters  very  different.  The 
passage  was  introduced  in  explaining  the  pleadings  in  real 
actions  relative  to  estates  upon  condition.  His  remarks  are, 
in  brief,  that  after  an  estate  tail  is  determined  for  default  ot 
issue,  the  donor  may  enter  by  force  of  the  condition.  But 
in  the  pleadings  he  must  vouch  a  record,  or  show  a  writing 
under  seal,  proving  the  condition ;  but  though  no  writing 
was  ever  made  of  the  condition,  a  man  may  be  aided  upon 
such  condition  by  a  verdict  taken  at  large  upon  an  assize  of 
novel  disseizin,  for  as  well  as  the  jury  may  have  conusance 
of  the  lease,  they  also  as  well  may  have  conusance  of  the 
condition  which  was  declared  and  rehearsed  upon  the  lease. 
And  in  all  actions  where  the  justices  will  take  the  verdict  at 
large,  there  the  manner  of  the  whole  entry  is  put  in  issue. 
He  then  adds  :  *  If  they  will  take  upon  them  the  knowledge 
of  the  law  upon  the  matter,  they  may  give  their  verdict 
generally,  as  put  in  their  charge.'  An  extended  examina- 
tion of  the  rights  of  juries  would  have  been  foreign  to  the 
particular  matter  in  hand,  and  it  was  necessary  for  him 
merely  to  state  the  effect  of  a  general  verdict  relative  to 
estates  upon  condition.  Littleton's  treatise  was  written  in 
the  reign  of  Edward  IV.,  between  the  years  1461  and  1483, 
and  his  remark  is  nothing  more  than  a  cursory  statement  of 
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the  provision  of  the  Stat.  Westm.  2d.  It  is  plain  from  Lord 
Coke's  Commentary,  that  he  did  not  understand  Littleton  as 
laying  down  the  limits  of  the  duties  of  jurors,  or  meaning  to 
go  any  further  than  to  allude  to  this  statute.  Coke  says : 
*  Although  the  juries,  if  they  will  take  upon  them  (as  Lit- 
tleton here  saith)  the  knowledge  of  the  law,  may  give  a 
general  verdict,  yet  it  is  dangerous  for  them  so  to  do,  for  if 
they  doe  mistake  the  law,  they  runne  into  the  danger  of  an 
attaint.'  Co.  Litt.  228  a.  This  by  no  means  admits,  but 
substantially  denies,  the  right  of  juries  to  decide  the  law. 
If  they  may  settle  the  law,  their  conclusion  is  the  law,  and 
they    cannot  *  runne  into  the  danger  of  attaint.' " 

We  do  not  think  the  authorities  support  the  decision  in 
State  V.  Croleau^  supra. 

In  State  v.  Croteau^  after  citing  several  early  English 
cases  in  which  jurors  had  been  fined  or  imprisoned  for  dis- 
regarding the  instructions  of  the  judges  as  to  the  law,  the 
court  cite  Bushell's  case,  Vaughn  135,  (5  State  Trials  99) 
as  the  final  vindication  of  the  claim  that  jurors,  at  common 
law,  are  judges  of  the  law  in  criminal  cases.  This  was  not 
the  ground  of  the  decision  in  that  case.  That  case  arose  in 
this  way.  William  Penn  and  William  Mead  were  tried 
together  at  the  Old  Bailey  before  a  court  of  oyer  and  ter- 
miner, for  a  breach  of  the  peace  in  being  concerned  in  a 
tumultuous  and  unlawful  assembly.  The  proof  tended  to 
show  that  two  or  three  hundred  persons  had  quietly  and 
peaceably  met  in  Grace  St.,  London,  and  listened  to  the 
preaching  of  Penn.  Penn  contended  that  there  had  been 
no  breach  of  the  peace.  The  court  charged  against  the 
prisoners,  but  disregarding  the  charge,  the  jury  returned  a 
verdict  of  not  guilty.  The  court  thereupon  fined  them  forty 
marks  each,  and  committed  them  to  Newgate.  Bushell,  one 
of  the  jurors,  brought  his  writ  of  habeas  corpus  to  the  Court 
of  Common  Pleas.  The  return  upon  the  writ  was  that 
Bushell,  being   one   of  the  jury,    had  acquitted   Penn   and 
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Mead  against  evidence,  and  '*  that  the  jury  did  acquit 
against  the  direction  of  the  court  in  matter  of  law."  The 
court  put  its  decision  upon  the  narrow,  though  for  the  case, 
conclusive  ground,  that  the  general  issue  embracing  fact  as 
well  as  law,  it  can  never  be  proved  that  the  jury  believed 
the  testimony  on  which  the  fact  depended,  and  in  reference 
to  which  the  direction  was  given,  and  so  they  cannot  be 
shown  to  be  guilty  of  any  legal  misdemeanor  in  returning  a 
verdict,  though  apparently  against  the  direction  of  the  court 
in  matter  of  law.  The  relator  was  accordingly  discharged, 
and  it  has  been  the  settled  law  from  that  day  to  this  in 
England  and  this  country,  that  jurors  cannot  be  called  to 
account  for  their  verdict.  This,  however,  is  far  from  saying 
that  it  is  their  legal  province  to  override  the  law  laid  down 
by  the  court,  and  to  declare  it  for  themselves. 

We  think  such  a  rule  contrary  to  the  fundamental  maxims 
of  the  common  law,  and  to  adjudged  cases  in  England  and 
the  uniform  practice  of  its  highest  courts. 

In  his  able  work  on  Trial  by  Jury,  Mr.  Forsyth  says: 
*'Itwas  early  provided  that  the  jury  should  not  entangle 
themselves  with  questions  of  law,  but  confine  themselves 
simply  and  exclusively  to  facts.  This  rule  was  afterw^ards 
expressed  by  the  well  known  maxim  called  *  that  decantatum 
in  our  books,*  *arf  qiicesiionem  facti  non  respondent judices^ 
ad  quoestionem  juris  mm  respondent  juratores^ — it  is  the 
office  of  the  judge  to  instruct  the  jury  in  points  of  law — of  the 
jury  to  decide  on  matters  of  fact.  Broom's  Legal  maxims 
(6th  Am.  Ed.)  8o,  **  an  invaluable  principle  of  jurisprudence, 
which  more  than  anything  else  has  upheld  the  character  and 
maintained  the  efficiency  of  English  juries  as  tribunals  for 
the  judicial  investigation  of  truth."  Forsyth's  Jury  Trials 
(Morgan's  Ed.)  216.  In  further  discussing  the  claims  of 
some  writers  that  ''  the  jury  are  entitled  in  all  cases,  where 
no  special  pleas  have  been  put  on  the  record,  to  give  a 
general  verdict  according  to  their  own  views  of  the  law,  in 
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criminal  as  well  as  civil  cases,"  he  says,  (pp.  217-219)  : 
*"  But  it  is  impossible  to  uphold  the  doctrine.  It  is  founded 
on  a  confusion  between  the  ideas  of  power  and  right.  *  *  * 
Although  juries  have  undoubtedly  the  power  in  such  cases 
to  take  the  law  into  their  own  hands,  and  so,  it  may  be, 
defeat  the  ends  of  justice,  or  do  what  they  believe  to  be  sub- 
stantially justice,  they  do  so  at  a  sacrifice  of  conscience  and 
duty.  The  law  cannot  depend  upon  a  verdict  of  a  jury, 
whose  office  is  simply  to  find  the  truth  of  disputed  facts ; 
and  yet  such  must  be  the  result,  if  they  may  decide  contrary 
to  what  the  judge,  the  authorized  expounder  of  the  law, 
lays  down  for  their  guidance.  This  would  introduce  the 
most  miserable  uncertainty  as  to  our  rights  and  liberties,  the 
miser  a  servitus  of  vagum  jtis,  and  be  the  most  fatal  blow 
that  could  be  struck  at  the  existence  of  trial  by  jury.  Can 
it  for  a  moment  be  contended  that  twelve  men  in  a  jury  box 
are  to  determine  that  not  to  be  an  offence  which  the  law, 
under  a  penalty,  forbids?  May  they  pronounce  that  to  be 
manslaughter  or  justifiable  homicide  which  the  law  declares 
to  be  murder?  If  so,  then  they  may  by  their  verdict  abro- 
gate, by  rendering  ineflfective,  every  enactment  of  the  legis- 
lature, and  they  become  a  court  of  appeal  from  the  solemn 
decision  of  Parliament  and  the  Crown.  That  they  can  do 
so  is  not  disputed,  but  so  can  the  judges  give  judgments 
contrary  to  law,  if  they  choose  to  disregard  their  oaths,  and 
yield  to  the  influence  of  corrupt  motives.  In  both  cases  the 
law  presumes  that  men  will  act  according  to  their  duties. 

**  Indeed,  it  is  difficult  to  understand  how  anyone  acquaint- 
ed with  the  principles  and  settled  practice  of  the  English 
law,  can  assert  that  it  sanctions  the  doctrine  which  is  here 
combated." 

Mr.  Forsyth,  after  showing  that  juries  became  unpopular 
and  fell  into  disuse  in  Scandinavia  and  Germany  for  the  rea- 
son that  they  there  were  invested  with  the  whole  judicial 
power,  the  right  to  determine  the  law  as  well  as  the  fact,  says 
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(p.  9,  10. )  :  ''Far  otherwise  has  been  the  case  in  England. 
Here  the  jury  never  usurped  the  functions  of  the  judge. 
They  were  originally  called  to  aid  the  court  with  informa- 
tion upon  questions  of  fact,  in  order  that  the  law  might  be 
properly  applied ;  and  this  has  continued  to  be  their  prov- 
ince to  the  present  day.  The  utility  of  such  an  office  is  felt  in 
the  most  refined  as  well  as  in  the  simplest  state  of  jurispru- 
dence. *  ♦  ♦  Hence  it  is  that  the  English  jury  flourishes 
still  in  all  its  pristine  vigor,  while  what  are  improperly  called 
the  old  juries  of  the  continent  have  either  sunk  into  decay 
or  been  totally  abolished." 

In  Townshend's  Case,  Plow,  iii,  decided  about  A.  D. 
1554,  ^^^  ]^^y  undertook  to  decide  a  point  of  law  as  to  a 
remitter,  and  the  finding  was  held  void,  because  it  was  not 
the  duty  of  the  jury  to  judge  what  the  law  is.  The  case  of 
Willion  V.  Berkley^  Plow.  223,  is  express  upon  the  same 
point.  The  court  there  said:  '*At  the  beginning  of  our 
law  it  was  ordained  that  matters  of  fact  should  be  tried  by 
twelve  men  of  the  country  where  the  matter  arises,  and 
matters  of  law  by  twelve  judges  of  the  law,  for  which  pur- 
pose there  were  six  judges  here  and  six  in  the  King's  Bench, 
who  upon  matters  of  law  used  to  assemble  together  in  a  cer- 
tain place,  in  order  to  discuss  what  the  law  was  therein,  so 
that  if  a  traverse  should  be  here  taken,  it  would  be  to  make 
twelve  ignorant  men  of  the  country  try  that  whereof  they 
are  not  judges,  and  which  does  not  belong  to  them  to  try." 
The  case  of  Grendon  v.  Bishop  of  Lincoln^  Plow.  493,  is 
also  to  the  same  effect. 

In  1649  John  Lilburne  was  tried  for  treason.  At  his  trial 
he  retorted  upon  the  judges  by  saying  :  *'You  that  call  your- 
selves judges  of  the  law  are  no  more  but  Norman  intruders ; 
and  in  deed  and  in  truth,  if  the  jury  please,  are  no  more  but 
cyphers  to  pronounce  their  verdict,*'  a  doctrine  which  caused 
Jermin,  J.,to  exclaim, ''Was  there  ever  such  a  damnable, 
blasphemous  heresy  as  this  is,  to  call  the  judges  of  the  law 
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cj'phers?"  The  jury  were  instructed  that  they  were  not 
judges  of  the  law,  and  that  they  **ought  to  take  notice  of  it, 
that  the  judges,  who  are  twelve  in  number,  and  who  are 
sworn,  have  ever  been  the  judges  of  the  law,  from  the  first 
time  that  we  can  ever  read  or  hear  that  the  law  was  truly 
expressed  in  England,  and  the  jury  only  judges  of  matter  of 
fact."  2  Harg.  St.  Trials  19,  70 ;  Forsyth's  Trial  by  Jury 
220. 

In  Algernon  Sidney's  case,  3  Harg.  St.  Tr.,  818,  tried  in 
1683,  and  in  Rex  v.  Oncby^  2  Str.  766,  tried  in  1727,  the 
jury  were  instructed  to  the  same  effect. 

In  KiPig  V.  Poole ^  Hard.  28,  determined  in  1734,  and 
which  was  a  criminal  information  in  the  nature  of  a  quo  war- 
ranto^  to  try  the  validity  of  an  election  to  a  corporate  office, 
and  which  had  been  submitted  to  a  jury,  a  motion  was  made 
to  set  aside  the  verdict  as  against  law.  In  passing  upon  this 
motion  Lord  Hardwick  said:  *'The  thing  that  governs 
greatly  in  this  determination  is  that  points  of  law  are  not  to 
be  determined  by  juries ;  juries  have  a  power  by  law  to  de- 
termine matters  of  fact  only  ;  and  it  is  of  the  greatest  conse- 
quence to  the  law  of  England,  and  to  the  subject,  that  these 
powers  of  the  judge  and  jury  are  kept  distinct ;  that  the 
judge  determine  the  law  and  the  jury  the  fact ;  and  if  they 
ever  come  to  be  confounded  it  will  prove  the  confusion  and 
destruction  of  the  law  of  England." 

The  Dean  of  St.  Asaph's  case,  supra^  was  determined  in 
1784,  and  was  an  indictment  for  libel.  Mr.  Erskine  defended 
him  and  insisted  that  the  jury  had  the  right  to  pass  upon  the 
whole  issue,  including  the  law  as  well  as  the  fact.  But 
Duller,  J.,  instructed  the  jury  that  the  judges  were  appointed 
to  decide  the  law,  the  jury  to  decide  the  fact,  and  that 
whether  the  publication  charged  in  the  indictment  was  a  libel 
or  not  was  merely  a  question  of  law,  with  which  the  jury 
had  nothing  to  do.  i  Ersk.  Speeches  (Ed.  1870)  132. 
Erskine  moved  for  a  new  trial  on   the  ground  of  misdirec- 
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tion,  and  in  support  of  the  motion  is  said  to  have  made  one 
of  the  most  captivating  arguments  ever  listened  to  in  West- 
minster Hall.  But  the  judges  unanimously  sustained  the 
ruling  of  the  court  below.  In  delivering  his  opinion  in  this 
case  Lord  Mansfield,  who  had  been  Chief  Justice  of  the 
King's  Bench  for  twenty-eight  years,  said:  '*The  funda- 
mental definition  of  trial  by  jury  depends  upon  a  universal 
maxim  that  is  without  an  exception.  Though  a  definition 
or  maxim  without  an  exception,  it  is  said,  is  hardly  to  be 
found,  yet  this  I  take  to  be  a  maxim  without  an  exception  : 
Ad  quest ionem  juris  non  respondent  juratores:  ad  question 
nem  facti  non  respondent  judices, 

'* Where  a  question  can  be  severed  by  the  form  of  plead- 
ing, the  distinction  is  preserved  upon  the  face  of  the  record, 
and  the  jury  cannot  encroach  upon  the  jurisdiction  of  the 
court ;  when,  by  the  form  of  the  pleading,  the  two  questions 
are  blended  together  and  cannot  be  separated  upon  the  face 
of  the  record,  the  distinction  is  preserved  by  the  honesty  of 
the  jury.  The  constitution  trusts  that  under  the  direction  of 
a  judge  they  will  not  usurp  a  jurisdiction  which  is  not  in 
their  province.  They  do  not  know,  and  are  not  presumed  to 
know,  the  law  ;  they  are  not  sworn  to  decide  the  law  ;  they  are 
not  required  to  decide  the  law.  *  ♦  *  But  further,  upon 
the  reason  of  the  thing  and  the  eternal  principles  of  justice, 
the  jury  ought  not  to  assume  the  jurisdiction  of  the  law.  As  I 
said  before,  they  do  not  know,  and  are  not  presumed  to  know, 
anything  of  the  matter.  *  *  *  It  is  the  duty  of  the  judge, 
in  all  cases  upon  general  issues,  to  tell  the  jury  how  to  do 
right,  though  they  have  it  in  their  power  to  do  wrong,  which 
is  a  matter  between  God  and  their  own  consciences. 

"To  be  free  is  to  live  under  a  government  of  law.  *  *  * 
Miserable  is  the  condition  of  individuals,  dangerous  is  the 
condition  of  the  State,  if  there  is  no  certain  law,  or  which 
is  the  same  thing,  no  certain  administration  of  law,  to  protect 
individuals  or  to  guard  the  State." 
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We  have  been  unable  to  find  any  English  case  since  the 
Dean  of  St.  Asaph's  case,  holding  that  that  case  was  not 
decided  in  accordance  with  the  common  law  and  the  uniform 
course  of  decision. 

The  controversy  in  England  over  the  question  whether 
jurors  are  judges  of  the  law,  originated  largely  from  the 
course  of  procedure  in  prosecutions  for  libel.  Under  the 
law  as  it  stood  at  the  time  of  the  Dean  of  St.  Asaph's  case 
and  for  some  years  after,  if  the  respondent  made  no  attempt 
at  justification  on  trial,  the  only  questions  submitted  to  the 
jury  were  whether  the  respondent  was  guilty  of  publishing 
the  alleged  libel,  and  whether  the  inuendoes  were  true  as 
charged.  The  judges  in  such  cases  were  accustomed  to 
direct  the  jury  to  return  a  verdict  of  guilty  upon  proof  of 
publication  and  the  truth  of  the  inuendoes,  without  instruct- 
ing them  as  to  whether  the  paper,  if  they  so  found,  was  or 
was  not  a  libel.  The  question  of  the  malicious  intent 
charged  in  the  indictment  was  not  submitted  to  the  jury.  If 
the  verdict  was  guilty,  whether  the  publication  was  libellous 
was  determined  by  the  court,  and  if  held  to  be  libellous, 
then  malicious  intent  was  implied  as  a  matter  of  law,  and 
nfeed  not  be  proved.  The  respondent  was  thus  put  to  the 
trouble  and  expense  of  moving  in  arrest  of  judgment,  or 
suing  out  a  writ  of  error,  if  he  thought  the  publication  inno- 
cent. The  doctrine  of  implied  malice  which,  when  applied 
to  homicides,  has  been  questioned  by  some  of  the  ablest 
jurists  in  this  country  and  in  England,  was  very  obnoxious 
to  respondents  when  thus  applied  to  libels.  It  was  strenu- 
ously contended  that  the  intent  with  which  an  alleged  crimi- 
nal act  was  done  was  not  a  question  of  law,  but  one  of  fact 
to  be  determined  by  the  jury,  and  that  the  jury  should  be 
permitted  to  pass  upon  the  malicious  intent  in  libel  cases  the 
same  as  in  other  criminal  cases.  After  a  discussion  of  this 
question  in  the  courts  and  Parliament  for  over  half  a  century 
in  England,  it  was  finally  settled  in  A.  D.  1792  by  St.  32 


Digitized  by 


Google 


^2  STATE  V.  BURPEE.  [»« 


Geo.  III.,  ch.  60,  known  as  "Fox's  Libel  Act,"  which  pro- 
vides that  in  prosecutions  for  libel  the  jury  may  give  a  gen- 
eral verdict  of  guilty  or  not  guiltj^  upon  the  whole  matter 
put  in  issue,  and  they  shall  not  be  required  or  directed  by 
the  court  to  find  the  respondent  guilty  merely  on  proof  of 
publication  and  of  the  truth  of  the  inuendoes.  This  act 
further  provides  that  on  every  such  trial  the  court  shall, 
according  to  their  discretion,  give  their  opinion  and  direction 
to  the  jury  on  the  matter  in  issue,  in  like  manner  as  in  other 
criminal  cases ;  that  nothing  in  the  act  shall  prevent  jurors 
from  finding  a  special  verdict  in  their  discretion,  as  in  other 
t:riminal  cases ;  and  that  in  case  the  respondent  is  found 
guilty  by  the  jury,  he  may  move  an  arrest  of  judgment,  on 
such  ground  and  in  such  manner  as  by  law  he  might  have 
done  before  the  passage  of  the  act. 

It  has  been  claimed  that  this  act  made  jurors,  at  least  in 
libel  cases,  judges  of  the  law,  and  declared  such  to  be  the 
common  law.  But  such  is  not  the  construction  given  to  it  in 
England.  In  Rex  v.  Btirdett,  4  Barn.  &  Aid.  131,  6  E.  C. 
L.  Rep.  420,  Best,  J.,  says:  ''The  judge  is  the  judge  of 
the  law  in  libel  as  in  all  other  cases."  R^g*  v.  Parish^  8  C. 
&  P.  94,  34  E.  C.  L.  Rep.  628;  Parmiter  v.  Copeland^  6 
M.  &  W.  165  ;  Lez>i  v.  Afilne,  4  Bing.  195  ;  Forsyth's  Trial 
by  Jury  (Morgan's  Ed.)  233. 

After  a  careful  examination  of  the  authorities,  Judge  Cur- 
tis, in  United  States  v.  Morris^  i  Curtis  C.  C.  53,  says: 
''Considering  the  intense  interest  excited,  the  talent  and 
learning  employed,  and  consequently  the  careful  researches 
made  in  England  near  the  close  of  the  last  century,  when 
the  law  of  libel  was  under  discussion  in  the  courts  and  in 
Parliament,  it  cannot  be  doubted  that,  if  any  decision  having 
the  least  weight  could  have  been  produced  in  support  of  the 
general  proposition  that  juries  are  judges  of  the  law  in  crim- 
inal cases,  it  would  then  have  been  brought  forward.  I  am 
nat  aw,are  that  any  such  was   produced.     And   the  decision 
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of  the  King's  Bench  in  J^ex  v.  TAc  Deati  of  St.  Asafh^  3 
T.  R.  428,  and  the  answers  of  the  twelve  judges  to  the 
questions  propounded  to  them  by  the  House  of  Lords, 
assume,  as  a  necessary  postulate,  what  Lord  Mansfield  so 
clearly  declares  in  terms,  that  by  the  law  of  England  juries 
cannot  rightfully  decide  a  question  of  law.  Passing  over 
what  was  asserted  by  ardent  partisans  and  eloquent  counsel, 
it  will  be  found  that  the  great  contest  concerning  what  is 
known  in  history  as  Mr.  Fpx's  Libel  Bill,  was  carried  on 
upon  quite  a  different  ground  by  its  leading  friends ;  a 
ground  which,  while  it  admits  that  the  jury  are  not  to  decide 
the  law,  denies  that  the  libellous  intent  is  matter  of  law  ;  and 
asserts  that  it  is  so  mixed  with  the  fact  that,  under  the  gen- 
eral issue,  it  is  for  the  jury  to  find  it  as  fact.  Annual  Reg., 
VoL  34,  p.  180 ;  29  Pari.  His.  Debates  in  the  House  of 
Lords,  and  particularly  Lord  Camden's  Speeches.  Such  I 
understand  to  be  the  effect  of  that  great  famous  declaratory 
law.  St.  32  Geo.  IH.,  ch.  60.  The  defendant's  counsel 
argued  that  this  law  had  declared  that  on  trials  for  libel  the 
jury  should  be  allowed  to  pass  on  law  and  fact,  as  in  other 
criminal  cases.  But  this  is  erroneous.  Language  some- 
what like  this  occurs  in  the  statute,  but  in  quite  a  different 
connection,  and,  as  I  think,  with  just  the  opposite  meaning. 

**The  court  or  judge  before  whom  such  indictment  or  infor- 
mation shall  be  tried,  shall,  according  to  their  or  his  discretion, 
give  their  or  his  opinion  and  directions  to  the  jury,  on  the 
matter  in  issue  between  the  king  and  the  defendant,  in  like 
manner  as  in  other  criminal  cases,'^  This  seems  to  me  to 
carry  the  clearest  implication  that  in  this  and  all  other  crim- 
inal cases  the  jury  may  be  directed  by  the  judge ;  and  that 
while  the  object  of  the  statute  was  to  declare  that  there  was 
other  matter  of  fact  besides  publication  and  the  inuendoes  to 
be  decided  by  the  jury,  it  was  not  intended  to  interfere  with 
the  proper  province  of  the  judge,  to  decide  all  matters  of 
law." 
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In  I.  Russell  on  Crimes  (8th  Am.  Ed.)  §  263,  it  is  said : 
"In  criminal  cases  the  judge  is  to  define  the  crime,  and  the 
jury  are  to  find  whether  the  party  has  committed  that  offence. 
This  act  made  it  the  same  in  cases  of  libel,  the  practice  hav- 
ing been  otherwise  before.  It  has  been  the  course  for  a  long 
time  for  the  judge,  in  cases  of  libel,  as  in  other  cases  of  a 
criminal  nature,  first  to  give  a  legal  definition  of  the  offence, 
and  then  leave  it  to  the  jury  to  say  whether  the  facts  neces- 
sary to  constitute  that  offence  are  proved  to  their  satisfaction, 
and  that  whether  the  libel  is  the  subject  of  a  criminal  prose- 
cution or  a  civil  action." 

The  old  common  law  oath  of  jurors  would  seem  to  indi- 
cate that  they  were  not  the  judges  of  the  law.  By  it  they 
are  sworn  "a  true  verdict  to  give  according  to  the  evidence.'' 
4  Black.  Com.  355.  This  must  mean  that  they  are  to  de- 
cide the  facts  according  to  the  evidence.  If  they  may  decide 
the  law,  they  may  act  as  to  that  without  the  obligation  of  an 
oath.     The  law  is  not  given  in  evidence. 

It  has  been  urged  that  because  jurors  have  the  power 
therefore  they  have  the  legal  right  to  ignore  the  law  as  laid 
down  by  the  court,  and  to  decide  it  according  to  their  own 
notion.  This  argument  proves  too  much,  and  is  based  upon 
a  confusion  of  the  idea  of  physical  power*to  do  a  thing,  as 
distinguished  from  the  moral  and  legal  right  to  do  it.  A 
judge  has  the  power  to  render  a  judgment  which  is  corrupt 
and  contrary  to  law,  but  when  he  does  so  he  goes  beyond 
his  legal  right  as  judge,  and  violates  his  oath  of  office.  No 
one  claims  that  in  civil  cases  jurors  are  judges  of  the  law, 
yet  they  have  the  same  -power  in  an  action  of  trespass  or 
trover  to  return  a  verdict  contrary  to  the  instructions  of  the 
court  as  to  the  law,  that  they  have  in  a  criminal  case.  If 
the  physical  power  to  do  a  thing  makes  them  judges  of  the 
law  in  the  one  case,  it  is  not"  apparent  why  it  should  not  have 
the  same  effect  in  the  other,  and  therefore  make  them  para- 
mount judges  of  the  law  in  all  cases,  civil  and  criminal. 
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If,  at  the  common  law,  jurors  are  the  paramount  judges  of 
the  law  in  criminal  cases,  the  respondent  must  have  the  legal 
right  to  have  such  supreme  judges  pass  upon  the  law  of  his 
case  when  he  puts  himself  upon  his  country  for  trial.  By 
the  common  law,  however,  jurors  in  such  a  case  may,  if 
they  so  elect,  return  a  special  verdict  setting  forth  the  facts 
which  they  find,  and  leave  it  for  the  court  to  pass  upon  and 
apply  the  law.     4  Black.  Com.  §  361. 

Notwithstanding  the  doctrine  laid  down  in  State  v.  Cro- 
teauy  supra^  we  have  seen  that  under  the  decisions  of  this 
court,  cited,  it  is  not  error  for  the  trial  court  to  attempt  to 
persuade  jurors  not  to  act  as  judges  of  the  law,  thus  without 
doubt,  in  a  great  majority  of  cases  actually  depriving  the . 
accused  of  his  right  to  have  them  pass  upon  the  law  as  well 
as  the  facts  of  his  case,  if  they  are  the  paramount  judges  of 
the  law. 

Again,  if  jurors  are  the  judges  of  the  law,  if  in  them  is 
vested  the  right  and  supreme  power  by  the  law  to  declare 
what  the  law  is  which  shall  govern  and  decide  each  case  as 
it  comes  before  them,  it  seems  inconsistent  and  absurd  to 
hold,  as  do  the  courts  in  this  and  other  States,  that  the  court 
may  direct  a  verdict  of  acquittal,  when  in  its  opinion  the 
evidence  will  not  justify  a  conviction,  and  may  also  set  aside 
a  verdict  convicting  the  accused,  if  it  thinks  the  verdict  is 
contrary  to  law  or  not  warranted  by  the  evidence. 

As  before  suggested,  this  practice  in  effect  makes  jurors 
paramount  judges  of  the  law  only  in  case  they  acquit,  as  in 
that  event  the  court  cannot  set  aside  the  verdict,  nor  can  the 
accused  be  again  put  upon  trial  for  the  same  offence.  But 
the  doctrine  of  autrefois  acquit  is  in  no  wise  dependent  on 
jurors  being  judges  of  the  law.  A  verdict  of  acquittal  in  a 
criminal  case  is  final,  "not  because  the  jury  have  a  right 
finally  to  decide  the  law,  but  because  of  the  rule  ne  bis  idem, 
familiar  to  all  jurisprudence,  that  no  man  is  to  be  tried  for 
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an  offence  of  which  he  has  been  acquitted."  i  Crim.  Law 
Mag.  54. 

In  the  opinion  of  the  court  in  Stale  v.  Croteau^  sufra^ 
considerable  stress  is  laid  upon  the  idea  that  in  the  past 
jurors  have  been  the  palladium  of  the  liberties  of  the  subject 
against  the  encroachments  of  the  government,  and  the  usur- 
pation of  unjust  judges  in  its  behalf,  and  that  the  mutation 
of  time  may  bring  in  a  day  when  our  judges  will  become 
corrupt  and  the  tools  of  tyranny  in  high  places,  and  that 
then  the  rule  that  jurors  are  judges  of  the  law  will  prove  to 
be  the  conservator  of  the  rights  of  individuals.  When  ex- 
amined in  the  light  of  facts,  this  argument  is  without  weight. 
This  is  a  ''government  of  the  people,  by  the  people,  for  the 
people."  In  this  State  the  making  of  constitutions  and  the 
enacting  of  laws  is  vested  in  the  people.  However  elected 
or  appointed,  our  judges  are  the  servants  of  the  people,  to 
administer  justice  according  to  law  and  equity,  and  it  would 
be  sufficient  to  say  that  they  have  never  been  recreant  to  the 
trust  imposed  upon  them.  Whenever  a  rule  of  law  as  ad- 
ministered by  the  courts  becomes  obnoxious  to  the  people, 
or  they  think  it  detrimental  to  their  best  interests,  they  have 
only  to  exercise  their  power  to  abolish  or  modify  it  to  rid 
themselves  of  it. 

In  times  of  public  commotion  or  excitement,  a  respondent 
charged  with  the  commission  of  crime  often  has  just  cause 
to  fear  popular  passion  and  prejudice,  which  may  be  repre- 
sented more  or  less  by  the  jury,  more  than  anything  else  in 
the  case  against  him,  and  it  is  then  that  he  has  occasion  to 
rely  upon  the  court  to  protect  him  from  the  vox  foj>uh\  and 
to  see  that  he  is  tried  and  judged  according  to  the  law,  and 
not  by  the  passions  or  caprice  of  a  jury. 

The  theory  that  jurors  have  always  proved  a  protection  to 
the  individual  against  the  corruption  and  oppression  of  those 
of  influence  and  of  those  in  power  is  not  sustained  by  the 
facts  of  history. 
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In  Queen  Elizabeth's  time  trial  by  jury  was  not  much  in 
favor  among  the  middle  and  lower  classes,  on  account  of 
the  corruption  of  juries,  and  their  subserviency  to  the  upper 
classes,  i  Brodie's  Const'l  His.  of  Eng.  227.  Says  Whar- 
ton, (i  Crim.  Law  Mag.  54)  "The  despotism  of  which 
William  Penn  complained  was  exercised  not  through  courts, 
but  through  juries.  *  *  *  In  England,  not  only  during 
the  Stuarts,  but  for  many  years  after  the  Stuart  dynasty 
ceased,  it  was  the  rule  that  after  a  conviction  by  a  jury  there 
could  be  no  new  trial.  Convictions  were  thus  assimilated 
to  acquittals.  A  verdict,  when  rendered  in  a  criminal  case, 
could  not  be  disturbed,  *  *  *  But  who  were  the  juries? 
*  *  *  They  were  virtually  the  appointees  of  the  Crown. 
^The  juries,'  says  Macaulay,  (4  His.  Eng.  135,  Harper's 
Ed.)  *  carefully  selected  by  sheriffs  whom  the  Crown  had 
named,  were  men  animated  by  the  fiercest  party  spirit — 
men  who  had  as  little  tenderness  for  an  Exclusionist  or  a 
Dissenter  as  for  a  mad  dog.'  Quakers,  of  course,  being 
among  the  maddest  of  mad  dogs,  were  convicted  under  such 
a  system,  on  the  most  frivolous  evidence  and  in  defiance  of 
law,  and  when  appeal  was  made  to  the  court,  the  answer 
was,  'Verdicts  in  criminal  cases  are  final.'  It  was  to  this 
rule  that  man)'^  infamous  convictions  in  the  reign  of  Charles 
II.  and  James  II.  are  to  be  charged." 

The  doctrine  that  jurors  are  judges  of  the  law  is  contrary 
to  a  great  preponderance  of  authority  in  this  country. 
Among  the  more  important  authorities  against  it  are :  Prof. 
Jur.  ss.  373  et  seq;  Cool.  Con.  Lim.  (4th  Ed.)  397-402  ;  2 
Thomp.  Tr.  ss.  2,132  et  seq;  3  Green.  Ev.  (8th  Ed.)  s. 
179;  Walk.  Am.  L.  (sth  Ed.)  696;  3  Whar.  Cr.  L.  (6th 
Ed.,)  ss-  3,094  et  seq;  i  Benn.  &  H.  Cr.  Cas.  (2d  Ed.) 
428,  note  to  Slate  v.  Croteau;  State  v.  Wright^  53  Me. 
328;  Pierce  v.  State^  13  N.  H.  536;  Lordw.  State^  16  N. 
H.  322  ;  41  Am..  Dec.  729;  Com,  v.  Porter^  10  Met.  263  ; 
Com,  V.  Anthes^  5  Gray  185  ;  Com,  v.  Rock^  10 Gray  4  ;  Com, 
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V.  Anlhes  &  Htiber^  5  Gray ;  Com.  v.  Thornily^  6  Allen 
448  ;  Dorr's  Trial,  121  ;  People  v.  Pine^  2  Barb.  566 ;  Car^ 
f  enter  v.  People^  8  Barb.  610;  Saffordw.  People^  i  Park. 
474 ;  Duffy  v.  People,  26  N.  Y.  588 ;  Penn.  v.  Bell,  Addi- 
son 156;  Nicholson  v.  Com.,  96  Pa.  St.  503;  State  v. 
yeafidell,  5  Harring.  (Del.)  475;  Davenport  v.  Com.,  i 
Leigh  588;  C^w.  V.  Garth,  3  Leigh  761  ;  Dejarnette  v. 
Com.,  75  Va.  867  ;  i5Va/^  v.  Pearce,  i  Jones  (Law.,)  251  ; 
6'/<7/e  V.  Drawdy,  14  Rich.  (S.  C.)  87  ;  State  v.  Syphretty 
27  S.  C.  29,  13  Am.  St.  Rep.  616  and  note  ;  Ridenhour  v. 
State,  75  Ga.  382  ;  Danforth  v.  State,  75  Ga.  614 ;  Pier- 
son  V.  State,  12  Ala.  153;  Batre  v.  State,  18  Ala.  119; 
Washington  v.  State,  63  Ala.  135  ;  Williams  v.  StaU,  32 
Miss.  389;  66  Am.  Dec.  615  ;  7V^<?/5  v.  ^SV^z/^,  2  Tex.  280; 
McGowen  v.  State,  9  Yerg.  184 ;  Montee  v.  Com.,  3  J.  J. 
Marsh.  149;  C£?;w.  v.  VanTuyle,  i  Met.  (Ky.)  i;  Pleas- 
ant  V.  State,  13  Ark.  360;  Sweney  v.  State,  35  Ark.  585  ; 
Montgomery  \.  State,  11  Ohio  424;  Robbins  v.  State,  8 
Ohio  131  ;  Adams  v.  State,  29  Ohio  St.  412  ;  Hamilton  v. 
People,  29  Mich.  173  ;  Hardy  v.  State,  7  Mo.  607  ;  ^SV^j/^ 
V.  yarger,  66  Mo.  173  ;  .^/a/^  v.  Hosmer,  85  Mo.  553  ; 
Parish  v.  State,  14  Neb.  60;  People  v.  Anderson,  44  Cal. 
65;  People  V.  A'^rj,  49  Cal.  56;  States.  Ford,  37  La. 
Ann.  443,  465  ;  Statev.  Hantiibal,  37  La.  Ann.  619  ;  i5Va/<r 
V.  Miller,  53  Iowa  156. 

In  the  Federal  courts  the  doctrine  is  denied  in  United 
States  V.  Shive,  i  Bald.  512;  United  States  v.  Battiste,  2 
Sumn.  243  ;  United  States  v.  Fenwick,  4  Cranch  C.  C.  675  ; 
Stitinus  V.  United  States,  5  Cranch  C.  C.  573  ;  United 
Statesv.  Morris,  i  Curtis C.  C.  53  ;  United  States  v.  Riley. 
5  Blatchf.  204;  United  States  v.  Greathouse,  4  Sawy.  457, 
and  United  States  v.  Anthony,  11  Blatchf.  204. 

For  an  able  discussion  of  this  question,  and  for  a  vigor- 
ous statement  of  reasons  against  the  rule  adopted  in  State  \. 
Croieau,  also  see  an  article  by  Wade,  Ch.  J.  of  Montana, 


Digitized  by  VjOOQ IC 


Vt.]  STATE  V.  BURPEE.  29 

in  3  Cr.  L.  Mag.  484,  and  a  criticism  in  i  Cr.  L.  Mag.  51, 
by  Francis  Wharton,  of  the  opinion  of  Sharswood,  Ch.  J., 
in  the  case  of  Kanev,  Com.^  89  Pa.  St.  522,  which  opinion 
and  decision  is  explained  in  Nicholson  v.  Com,^  96  Pa.  St. 

503- 

In  the  trial  of  a  criminal  case  in  the  United  States  Cir- 
cuit Court  in  the  City  of  New  York,  Thompson,  J.,  was 
requested  to  instruct  the  jury  that  they  were  the  judges  of 
the  law  as  well  as  of  the  fact,  which  he  refused  to  do,  in  the 
terse  but  not  ambiguous  language  :  "I  shan't;  they  ain't." 
2  Whar.  Cr.  L.  §  3,100. 

We  are  not  able  to  learn  that  this  question  has  been  before 
the  Supreme  Court  of  the  United  States,  but  Baldwin,  Cur- 
tis, Field,  Story  and  Thompson,  judges  of  that  court,  and 
eminent  jurists,  have  emphatically  denied  the  right  of  jurors 
to  determine  the  law  in  civil  or  criminal  cases. 

Maryland,  Louisiana,  Illinois,  Indiana  and  Georgia,  have 
an  express  constitutional  provision  by  which  jurors  are  de- 
clared to  be  judges  of  the  law  in  criminal  cases.  Yet  in 
some  of  these  States  the  Supreme  Court  has  held  that  it  is 
not  error  to  charge  the  jury  that  it  is  their  duty  to  take  the 
law  from  the  court.  See  La.  &  Ga.  cases  cited  supra;  i 
Crim.  L.  Mag.  52. 

Under  a  provision  of  the  Constitution  of  Maryland,  the 
language  of  which  was:  "In  the  trial  of  all  criminal  cases 
the  jury  shall  be  judges  of  the  law  as  well  as  fact,"  it  was 
held  in  Franklin  v.  State^  12  Md.  236,  that  this  language 
did  not  authorize  the  jury  to  judge  of  the  constitutionality  of 
an  act  of  the  Assembly,  and  that  counsel  for  the  respondent 
had  no  right  to  argue  that  question  to  them.  It  is  difficult 
to  see  the  logic  of  this  limitation,  or  to  understand  why 
jurors  may  not  pass  upon  the  fundamental  law  embodied  in 
the  Constitution  and  on  the  statute  and  common  law,  as 
occasion  may  require,  if  they  are  the  paramount  judges  of 
the  law. 
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By  statute  in  Connecticut  jurors  are  made  judges  of  the 
law  in  criminal  cases.     State  \,  Buckley^  40  Conn.  247. 

By  an  examination  of  the  authorities  above  cited,  it  appears 
that  every  American  case  cited  by  the  court  in  State  v. 
Croteau,  not  turning  upon  a  statutory  or  constitutional  pro- 
vision, has  since  been,  expressly  or  in  effect,  overruled. 

While  a  jury  are  out  deliberating  upon  a  criminal  case, 
it  is  reversible  error  for  the  court  to  furnish  them  with  the 
statutes  of  the  State,  that  they  may  read  certain  sections 
designated  by  the  court,  touching  the  case  under  considera- 
tion. In  such  a  case  the  rule  is  the  same  if  the  jury  attempt 
to  enlighten  themselves  as  to  the  law  by  reading  the  statutes 
or  other  law  books,  whether  they  do  so  with  or  without  the 
knowledge  or  consent  of  the  court.  State  v.  Patterson^  45 
Vt.  316;  State  V.  Smith,  6  R.  I.  33. 

The  doctrine  that  jurors  are  judges  of  the  law  in  criminal 
cases  is  repugnant  to  Art.  4  and  Art.  10  of  Chap,  i  of  the 
Constitution  of  Vermont,  which  guarantee  to  every  person 
within  this  State  "a  certain  remedy'  for  all  wrongs,  con- 
formably to  the  laws,  and  that  he  shall  not  be  '* deprived  of 
his  liberty  except  by  the  laws  of  the  land." 

In  United  States  v.  Battiste,  supra,  Mr.  Justice  Story 
said :  **If  the  jury  were  at  liberty  to  settle  the  law  for 
themselves,  the  effect  would  be  not  only  that  the  law  itself 
would  be  most  uncertain,  from  the  different  views  which 
juries  might  take  of  it,  but,  in  case  of  error,  there  would  be 
no  remedy  or  redress  of  the  injured  party ;  for  the  court 
would  not  have  any  right  to  review  the  law,  as  it  had  been 
settled  by  the  jury.  Indeed,  it  would  be  almost  impractica- 
ble to  ascertain  what  the  law,  as  settled  by  the  jury,  actually 
was.  On  the  contrary,  if  the  court  should  err  in  laying 
down  the  law  to  the  jury,  there  is  an  adequate  remedy  for 
the  injured  party  by  a  motion  for  a  new  trial  or  a  writ  of 
error,  as  the  nature  of  the  jurisdiction  of  the  particular  court 
may  require.     Every  person  accused  as  a  criminal   has  a 
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right  to  be  tried  according  to  the  law  of  the  land — the  fixed 
law  of  the  land — and  not  by  the  law  as  a  jury  may  under- 
stand it,  or  choose,  from  wantonness  or  ignorance  or  acci- 
dental mistake,  to  interpret  it." 

With  great  force  and  clearness,  Campbell,  J.,  in  Hamil- 
ton V.  People^  29  Mich.  173,  on  this  subject  says:  *'It  is 
necessary  for  public  and  private  safety  that  the  law  shall  be 
known  and  certain,  and  shall  not  depend  on  each  jury  that 
tries  a  cause ;  and  the  interpretation  of  the  law  can  have  no 
permanency  and  uniformity,  and  cannot  become  generally 
known  except  through  the  action  of  the  courts.  *  *  *  If 
the  court  is  to  have  no  voice  in  laying  down  these  rules,  it 
is  obvious  that  there  can  be  no  security  whatever,  either  that 
the  innocent  may  not  be  condemned,  or  that  society  will 
have  any  defence  against  the  guilty.  A  jury  may  disregard 
a  statute  just  as  freely  as  any  other  rule.  A  fair  trial  in 
time  of  excitement  would  be  almost  impossible.  All  the 
mischief  of  ex  post  facto  laws  would  be  done  by  tribunals 
and  authorities  wholly  irresponsible,  and  there  would  be  no 
method  of  enforcing  with  effect  many  of  our  most  important 
and  legal  safeguards  against  injustice.  Parties  charged  with 
crime  need  the  protection  of  the  laws  against  unjust  convic- 
tions quite  as  often  as  the  public  needs  it  against  groundless 
acquittals.  Neither  can  be  safe  without  having  the  rules  of 
law  defined  and  preserved,  and  beyond  the  mere  discretion 
of  any  one." 

Ch.  J.  Wade  strikingly  sums  up  this  phase  of  this  ques- 
tion. He  says  :  "The  end  of  all  good  governments  is  the 
honest  and  uniform  administration  of  good  laws.  Safety 
comes  to  a  people,  and  life,  liberty,  and  property  are  secure 
when  no  one  can  be  deprived  thereof  except  by  'due  process 
of  laws'  and  when,  in  the  adjudication  of  public  and  private 
rights,  judicial  authority  speaks  the  pure  voice  of  the  law — 
*the  law  of  the  land.'  The  doctrine  that  jurors  are  judges 
of  the  law  in  criminal  cases  abolishes  the  sacred  'law  of  the 
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land,'  which,  since  the  days  of  King  John  and  Magtia 
Ckartay  has  been  the  birthright  of  all  English  speaking 
people,  and  tends  to  the  exercise  of  irresponsible  arbitrary 
power.  They  are  judges  whose  decision  cannot  be  reviewed. 
Their  decrees  are  irrevocable  and  final.  If  they  set  aside  a 
constitution  or  a  statute,  their  act  cannot  be  questioned.  If 
in  the  jury  room  they  legislate  and  enact  a  law  for  the  case 
in  hand,  it  never  sees  the  light  of  day ;  it  is  a  mystery  and 
a  myth ;  no  one  can  lay  his  hands  upon  it ;  no  one  can  con- 
strue or  interpret  it ;  it  affords  no  guide  for  the  future,  for  it 
vanishes  into  nonentity  the  moment  the  verdict  is  returned, 
and  the  verdict  makes  no  sign ;  the  decision  and  the  judges 
quickly  disappear. 

'The  showman  and  the  show, 

Themselves  but  shadows,  into  shadows  go.*" 

3  Cr.  L.  Mag.  497. 

Wharton  says :  "We  must  hold,  to  enable  us  to  avoid 
the  inconsistency,  that,  subject  to  the  qualification  that  all 
acquittals  are  final,  the  law  in  criminal  cases  is  to  be  deter- 
mined by  the  court.  In  this  way  we  have  our  liberties  and 
rights  determined,  not  by  an  irresponsible,  but  by  a  respon- 
sible tribunal ;  not  by  a  tribunal  ignorant  of  the  law,  but  by 
a  tribunal  trained  to  and  disciplined  by  the  law ;  not  by  an 
irreversible  tribunal,  but  by  a  reversible  tribunal ;  not  by  a 
tribunal  which  makes  its  own  law,  but  by  a  tribunal  that 
obeys  the  law  as  made.  In  this  way  we  maintain  two  fun- 
damental maxims.  The  first  is,  that  while  to  facts  answer 
juries,  to  the  law  answers  the  court.  The  second,  which  is 
still  more  important,  is  *' nullum  crimen^  nulla  jxBna^  sine 
Icgc,^  Unless  there  be  a  violation  of  law  pre-announced, 
and  this  by  a  constant  and  responsible  tribunal,  there  is  no 
crime,  and  can  be  no  punishment.''    i  Crim.  Law  Mag.  56. 

In  Com,  V.  Anthes,  5  Gray  195,  that  able  judge  and  pro- 
found jurist,  Ch.  J.  Shaw,  said  :  '*It  is  a  fundamental  prin- 
ciple of  the  common  law  that  the  adjudication  of  the  highest 
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tribunal,  or  court  of  last  resort,  in  matters  of  law,  shall  stand 
as  rules  of  law  in  all  similar  cases,  which  makes  it  neces- 
sary, in  every  system  of  jurisprudence  following  the  com- 
mon law,  that  all  decisions  in  matters  of  law  made  by 
subordinate  courts  and  judges,  shall  in  some  mode  be  re- 
examinable,  and  in  some  form  be  brought  before  the  court 
of  last  resort,  to  one  tribunal,  one  judicial  mind  and  judg- 
ment, whether  vested  in  one  or  many  persons,  in  order  that 
the  rules  of  law  may  be  uniform  throughout  the  whole  ex- 
tent of  territory  subject  to  the  same  government,  that  all  the 
inhabitants  alike  owing  allegiance  shall  stand  equal  before 
the  law,  alike  entitled  to  its  protection  and  benefits,  and 
alike  amenable  and  punishable  for  its  violation." 

This  principle  is  recognized  in  our  system  of  jurispru- 
dence, and  is  embodied  in  R.  L.  §§  1,699  and  1,700,  which 
provide  that  after  a  verdict  of  guilty  in  a  criminal  case  all 
questions  of  law  arising  therein,  decided  by  the  county 
court,  shall,  upon  motion  of  the  respondent,  be  allowed  and 
placed  upon  the  record,  and  that  the  same  shall  thereupon 
pass  to  the  supreme  court  for  a  final  decision. 

The  doctrine  that  jurors  are  the  paramount  judges  of  the 
law  is  repugnant  to  these  provisions  of  our  statute  law. 

Juries  are  usually  composed  of  honest  men,  who  desire  to 
perform  their  duties  to  the  best  of  their  abilities,  but  they 
are  usually  unlearned  in  the  law.  For  the  sake  of  illustra- 
tion we  will  assume  that  a  criminal  case  is  on  trial,  in  which 
the  jury  think  the  court  has  erred  in  its  statement  of  the  law, 
and  they  set  about  to  correct  it.  The  case  is  submitted  to 
them.  What  follows?  Under  our  procedure  they  are  put 
in  charge  of  an  officer,  and  are  not  allowed  to  separate  until 
they  have  agreed  upon  a  verdict  and  delivered  it  in  court,  or 
have  been  discharged  from  a  further  consideration  of  the 
case,  nor  are  they  allowed  to  speak  to  anyone  about  the  case 
but  to  their  fellow-jurors,  nor  is  anyone  permitted  to  speak 
to  them  about  it.  Debarred  from  access  to  law  books  of 
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authority,  from  which  they  might  hope  to  obtain  some  light 
to  aid  them,  not  even  permitted  to  read  the  statutes  which 
perchance  they  are  attempting  to  construe,  unaided  by  pre- 
cedent, and  utterly  ignorant  of  the  law  of  the  case,  they  are 
left  to  evolve  it  from  their  ''inner  consciousness."  When 
thus  evolved  and  applied  by  them  to  the  case,  their  decision 
as  to  the  law  cannot  be  placed  upon  the  record  pursuant  to 
the  requirements  of  the  statute,  for  it  can  never  be  known, 
except  by  inference  or  conjecture,  what  they  held  the  law 
to  be. 

Art.  6  of  the  Constitution  of  the  United  States  makes  it, 
and  all  laws  and  treaties  made  in  pursuance  thereof,  the 
supreme  law  of  the  land,  and  declares  that  judges  in  every 
State  shall  be  bound  thereby,  notwithstanding  anything  in 
the  constitution  or  laws  of  any  State  to  the  contrary.  The 
judges  of  the  Supreme  Court  of  the  United  States  are  the 
final  arbiters  to  adjudicate  and  determine  all  questions  of 
law  arising  under  this  supreme  law  of  the  land,  i  Sto. 
Const.  (Cool.  Ed.)  §  375  et  seq. 

In  State  v.  Wright^  supra^  the  court  well  said:  "To 
allow  juries  to  revise,  and  if  they  think  proper,  overrule 
those  adjudications,  would  deprive  them  of  their  final  and 
authoritative  character,  and  thus  destroy  the  constitutional 
functions  of  the  court."  On  this  ground  the  court  in  that 
case,  and  in  Pierce  v.  State^  sufra^  held  that  the  doctrine 
that  jurors  are  the  paramount  judges  of  the  law  is  in  con- 
travention of  the  constitution  of  the  United  States,  and 
therefore  unconstitutional.  We  think  this  view  is  sound. 
These  courts  support  it  by  reasoning  which,  so  far  as  we  are 
able  to  find,  remains  unanswered. 

We  are  thus  led  to  the  conclusion  that  the  doctrine  that 
jurors  are  the  judges  of  the  law  in  criminal  cases  is  untena- 
ble ;  that  it  is  contrary  to  the  fundamental  maxims  of  the 
common  law  from  which  it  is  claimed  to  take  its  origin ; 
contrary  to  the  uniform  practice  and  decisions  of  the  courts 
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of  Great  Britain,  where  our  jury  system  had  its  beginning 
and  where  it  matured;  contrary  to  the  great  weight  of 
authority  in  this  country ;  contrary  to  the  spirit  and  mean- 
ing of  the  constitution  of  the  United  States ;  repugnant  to 
the  constitution  of  this  State ;  repugnant  to  our  statute  rela- 
tive to  the  reservation  of  questions  of  law  in  criminal  cases, 
and  passing  the  same  to  the  supreme  court  for  final  decision ; 
and,  as  was  said  by  Walton,  J.,  in  State  v.  Wright^  supra ^ 
* 'Contrary  to  reason  and  fitness,  in  withdrawing  the  inter- 
pretation of  the  laws  from  those  who  make  it  the  business 
and  the  study  of  their  lives  to  understand  them,  and  com- 
mitting it  to  a  class  of  men  who,  being  drawn  from  non- 
professional life  for  occasional  and  temporary  service  only, 
possess  no  such  qualification,  and  whose  decision  would  be 
certain  to  be  conflicting  in  all  doubtful  cases,  and  would 
therefore  lead  to  endless  confusion  and  perpetual  uncer- 
tainty." 

It  is  the  province  and  duty  of  the  court  in  the  trial  of  a 
criminal  cause  to  decide  all  questions  of  law  which  arise, 
and  if  there  is  a  verdict  of  guilty  to  place  them  upon  the 
record,  and  pass  them  to  the  supreme  court  for  final  decision 
on  motion  of  the  respondent.  If  the  question  of  law  touches 
matters  affecting  the  course  of  the  trial,  such  as  the  compe- 
tency of  witnesses,  the  admissibility  of  evidence  and  the  like, 
the  jury  receive  no  direction  concerning  it ;  it  affects  the 
materials  out  of  which  they  are  to  form  their  verdict,  but 
they  have  no  more  to  do  with  it  than  they  would  have  had  if 
it  had  arisen  in  some  other  trial.  The  presiding  judge  is  to 
instruct  the  jury  as  to  the  law  and  its  ultimate  application  to 
the  facts  of  the  case,  if  proved  to  their  satisfaction  beyond  a 
reasonable  doubt  by  the  evidence  submitted  to  them,  and 
they  are  legally  and  morally  bound  to  consider  that  they  are 
correctly  told  the  law  by  the  judge.  That  law  they  are  to 
apply  to  the  facts  which  they  find,  and  from  both  frame  their 
verdict  of  guilty  or  not  guilty. 
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Thus  trial  by  jury  is  seen  to  be  as  so  aptly  described  by 
Ch.  J.  Shaw,  when  he  said:  *'In  my  judgment  the  true 
glory  and  excellence  of  the  trial  by  jury  is  this,  that  the 
power  of  deciding  fact  and  law  is  wisely  divided ;  that  the 
authority  to  decide  questions  of  law  is  placed  in  a  body  well 
qualified,  by  a  suitable  course  of  training,  to  decide  all  ques- 
tions of  law ;  and  another  body,  well  qualified  for  the  duty, 
is  charged  with  deciding  all  questions  of  fact,  definitely  ;  and 
whilst  each,  within  its  own  sphere,  performs  the  duty  en- 
trusted to  it,  such  a  trial  affords  the  best  possible  security  for 
a  safe  administration  of  justice,  and  the  security  of  public 
and  private  rights." 

We,  therefore,  have  no  hesitation  in  holding  that  it  was 
not  error  for  the  court  below  to  refuse  the  instruction  re- 
quested, although  in  so  doing,  we,  on  this  question,  overrule 
State  V.  Crotean\  supra ^  and  the  cases  in  this  State  which 
have  followed  it. 

I^or  the  error  indicated  the  exceptions  are  sustained^ 
judgment  reversed^  verdict  set  aside ^  and  cause  remanded 
for  trial. 
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J.  O.  ROBINSON  V.  R.  S.  MORGAN. 


Windsor  County,  1892. 
Before :     Rowell,  Tyler,  Start,  and  Thompson,  JJ. 


Sale  of  -personal  property.    Liejifor  purchase  price.    Sub- 
vendee.     Sale  on  credit. 

1.  In  the  absence  of  some  agreement  to  the  contrary,  the  vendor 

of  personal  property  has  a  lien  on  the  property  sold  for  the 
purchase*  price  so  long  as  it  remains  in  his  possession. 

2.  And  if  the  sale  is  upon  credit,  the  lien  may  be  asserted  after 

the  expiration  of  the  term  of  credit,  provided  the  goods  are 
still  in  the  possession  of  the  vendor. 

3.  Nor  is  the  vendor's  right  to  assert  such  lien  affected  by  the 

fact  that  a  portion  of  the  purchase  price  has  been  paid. 

4.  The  vendor  has  the  same  right  in  this  respect  against  the  sub- 

vendee  as  against  the  vendee,  unless  he  has  done  something 
in  the  premises  by  which  he  is  estopped. 

5.  The  mere  fact  that  the  subvendee  has  notified  the  vendor  of 

the  sale  to   him,  without  any  expression  of  dissent  on  the 
part  of  the  vendor,  is  not  enough. 

Trover  for  a  car  load  of  clapboards.  Plea,  the  general 
issue.  Trial  by  jury  at  the  May  term,  1891,  Ross,  Ch.  J., 
presiding.  Verdict  and  judgment  for  the  plaintiff.  The 
defendant  excepts.     The  opinion  states  the  case. 

Fred  Arnold  and  y.  y.   Wilson  for  the  defendant. 

The  defendant  offered  to  show  that  the  plaintiff  was  noti- 
fied of  the  re-sale  and  assented  to  it.  He  was  entitled  to  go 
to  the  jury  upon  this  question.  Hawes  v.  Watson^  2  B.  & 
C.  170;  Harnafi  v.   Anderson^  2   Campb.  243;  Stoveld  v. 


Digitized  by 


Google 


88  ROBINSON  v.  MORGAN.  [65 

Hughs ^  14  East  308;  Cmning  v.  Brown ^  9  East  506; 
Eaton  V.  Cook^  32  Vt.  58;  2  Benj.  Sales,  §  1,153 ;  Voorhis 
V.  Olmsteady  66  N.  Y.  113  ;  Hazzard  v.  Fiske^  83  N.  Y. 
287  ;  Pars.  Cont.  476 ;  2  Kent  245  ;  Stubbs  v.  Lund^  7 
Mass.  457  ;  Rowley  v.  Bigelow,  12  Pick.  314.  See  cases 
cited  Benj.  Sales,  1,005,  ^• 

Hunton  &  Stickney  for  the  plaintiff. 

The  contract  was  entire,  and  the  plaintiff  might  retain 
any  portion  of  the  property  for  any  part  of  the  purchase 
price.  Loomis  v.  Wainwright^  21  Vt.  520,  528;  Phelps  v. 
Hubbard^  51  Vt.  489;  Benj.  Sales,  p.  5  §  44;  Arnold  v. 
Carpenter^  18  Atl.  Rep.  174,  (R.  I.)  ;  Haskell \.  Rice^  11 
Gray  240:  Milliken  v.  Warren^  57  Me.  46;  Arnold  v. 
Delano^  4  Cush.  33;  Rowley  y.  Bigelow^  12  Pick.  313; 
Benedict  V,  Sh(Bttle,  12  Ohio  St.  515;  Loeb  v.  Peters ^6^ 
Ala.  249 ;  Grout  v.  Hill^  4  Gray  261 ;  Babcock  v.  Bonnell^ 
80  N.  Y.  244,  251  ;  White  v.  W^<?/5A,  38  Penn.  St.  396, 420 ; 
Hodgson  V.  Loy^  7  T.  R.  440;  Kemp  v.  T^?/*,  7  L.  R. 
App.  Cas.  573,  582. 

The  defendant  has  no  greater  rights  than  the  original 
vendee.  2  Benj.  Sales,  §  iji53,  pp.  1,004-5-6;  Ilsleyx. 
Stubbsy  9  Mass.  65  ;  Craven  v.  Rider ^  6  Taunt.  433  ;  New- 
hall  V.  Vargas^  13  Me.  93  ;  Gibson  v.  Carruthers^  8  M.  & 
W.  341  ;  Dixon  v.  Tales ^  5  B.  &  Ad.  313  ;  Tanner  v.  Sco^ 
villy  14  M.  &  W.  28. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  This  is  an  action  of  trover  for  a  car- 
load of  clapboards.  On  the  first  day  of  July,  1887,  William 
Angier  &  Co.  bought  of  the  plaintiff  three  carloads  of  clap- 
boards, two  of  which  were  to  be  paid  for  in  barter,  and  the 
other  in  cash  in  thirty  days.  The  clapboards  were  to  be 
delivered  by  the  plaintiff  on  the  cars  at  Brandon,  Vt.     July 
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9,  1887,  he  delivered  one  of  the  loads  to  be  paid  for  in  bar- 
ter, and  October  8,  1887,  he  delivered  the  load  to  be  paid 
for  in  cash  in  thirty  days.  In  the  summer  and  fall  of  1887 
he  drew  the  remaining  load  from  his  mill  in  Rochester  to 
Brandon,  and  stored  the  same  on  the  premises  of  the  rail- 
road company,  where  they  remained  until  they  were  taken 
by  the  defendant  in  November,  1888,  without  notice  to 
and  against  the  will  of  the  plaintiff.  December  28,  1887, 
the  plaintiff  requested  Angier  &  Co.  to  send  a  shipping 
order  for  this  last  named  carload  of  clapboards,  but  it  does 
not  appear  that  they  or  the  defendant  then,  or  at  any  other 
time,  ever  sent  such  order.  March  3,  1888,  the  defendant 
bought  this  load  of  clapboards  of  Angier  &  Co.,  and  paid 
them  for  the  same.  Angier  &  Co.  became  insolvent  in 
August  or  September,  1888,  and  thereupon  the  plaintiff  at 
once,  and  before  the  removal  of  the  clapboards  by  the  de- 
fendant, notified  the  railroad  company  not  to  deliver  them 
unless  by  plaintiff's  order.  At  the  time  these  clapboards 
were  taken  by  the  defendant  the  cash  carload  had  not  been 
paid  for  by  Angier  &  Co.,  although  the  thirty  days'  credit 
had  then  expired. 

When  they  were  taken  by  the  defendant  they  were  in  the 
possession  of  the  plaintiff.  He  had  never  parted  with  the 
possession  of  them.  If  the  contract  was  so  far  executory 
that  the  title  did  not  pass  to  Angier  &  Co.  until  the  delivery 
of  the  clapboards  by  plaintiff  on  the  cars  at  Brandon,  then 
clearly  the  taking  and  conversion  by  the  defendant  was  un- 
lawful. If,  on  the  contrary,  the  contract  was  so  far  executed 
that  the  title  to  them  passed  to  Angier  &  Co.  without  deliv- 
ery on  the  cars,  yet  while  they  remained  in  the  plaintiffs 
possession  he  had  the  common  law  vendor's  lien  on  them  for 
the  unpaid  purchase  price  of  all  the  clapboards  included  in 
the  contract,  in  the  event  of  the  purchaser's  insolvency.  His 
lien,  under  the  facts  reported,  was  not  extinguished  by  the 
fact  that  credit  was  given  for  a  part  of  the  purchase  price. 
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**A  lien  for  the  price  is  incident  to  the  contract  of  sale,  where 
there  is  no  stipulation  therein  to  the  contrary ;  becayse  a 
man  is  not  required  to  part  with  his  goods  until  he  is  paid 
for  them.  But  conventio  legem  vincit;  and  when  a  credit  i^ 
given  by  agreement  the  vendee  has  a  right  to  the  custody 
and  actual  possession,  on  promise  to  pay  at  a  future  time. 
He  may  then  take  the  goods  away,  and  into  his  own  actual 
possession  ;  and  if  he  does  so  the  lien  of  the  vendor  is  gone, 
it  being  a  right  incident  to  the  possession. 

*'But  the  law,  in  holding  that  a  vendor  who  has  thus  given 
credit  for  goods  waives  his  lien  for  the  price,  does  so  on  the 
implied  condition,  which  is  that  the  vendee  shall  keep  his 
credit  good.  If,  therefore,  before  payment  the  vendee  be- 
come bankrupt  or  insolvent,  and  the  vendor  still  retains  the 
custody  of  the  goods  or  any  part  of  them  ;  or  if  the  goods 
are  in  the  hands  of  a  carrier  or  middleman,  on  their  way  to 
the  vendee,  and  have  not  yet  got  into  his  actual  possession, 
and  the  vendor,  before  they  do  so,  can  regain  his  actual  pos- 
session by  a  stoppage  in  transitu^  then  his  lien  is  restored, 
and  he  may  hold  the  goods  as  security  for  the  price."  Ar-- 
nold  V.  Delano^  4  Cush.  33;  50  Am.  Dec.  754;  i  Pars. 
Cont.  (5th  Ed.)  526;  2  Benj.  on  Sales  (4th  Am.  Ed.  by 
Corbin)  §  1,185,  ^^^^  4-  Thus  it  is  seen  that  the  right  of 
stoppage  m  transitu  is  only  an  equitable  extension  or  en- 
largement of  the  vendor's  common  law  lien  for  the  price, 
and  not  a  distinct  and  independent  right.  Rowley  v.  Bige- 
low^  12  Pick.  306.  The  stoppage  /;/  transitu  does  not  res- 
cind the  contract,  but  only  restores  the  vendor's  lien,  and  it 
can  only  take  place  when  the  propertj'^  has  vested  in  the 
vendee,  and  he  is,  or  becomes,  insolvent. 
.  Although  it  were  true,  as  stated  in  defendant's  offer  of 
evidence,  which  was  excluded,  that  a  part  of  the  clapboards 
included  in  the  sale  had  been  paid  for  in  the  manner  indi- 
cated by  the  offer,  at  the  time  Angier  &  Co.  became  insol- 
vent, yet  that  would  not  affect  the  plaintiff's  right,  as  against 
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Angier  &  Co.,  to  retain  the  clapboards  in  question  until  he 
was  paid  for  all  the  clapboards. 

The  defendant  is  a  subvendee.  Unless  the  plaintiff  has 
done  something  which  estops  him  from  asserting  his  lien  as 
against  the  defendant,  his  rights  are  the  same  as  they  would 
be  were  Angier  &  Co.  the  defendants.  Craven  v.  Rider ^  6 
Taunt.  433  (i  E.  C.  L.  Rep.  690)  ;  Haskell  v.  Rice^  11 
Gray  240. 

The  evidence  offered  by  the  defendant  on  this  branch,  and 
excluded,  was  in  substance  that  defendant  bought  the  clap- 
boards of  Angier  &  Co. ,  and  notified  the  plaintiff  thereof  while 
they  were  solvent,  and  that  subsequent  to  giving  this  notice  and 
while  they  were  still  solvent  the  plaintiff  repeatedly  request- 
ed both  Angier  and  the  defendant  to  furnish  a  shipping  order 
for  these  clapboards,  and  inquired  of  Angier  whether  he 
should  ship  them  to  defendant's  order.  This  evidence  tends 
to  show  an  acquiescence  by  the  plaintiff  in  the  sale  to  the 
defendant,  after  it  was  made  and  came  to  the  knowledge  of 
the  plaintiff,  but  it  does  not  tend  to  show  waiver  by  him  of 
any  of  his  legal  rights  in  the  premises  as  they  existed  at  the 
time  he  first  became  aware  of  the  fact  that  the  defendant 
was  subvendee.  It  is  not  claimed  that  the  plaintiff  had  any 
knowledge  of  the  purchase  by  the  defendant  until  he  was 
notified  of  it  some  time  after  it  had  been  made. 

A  party  invoking  the  doctrine  of  equitable  estoppel  must 
show  that  he  either  did  something  or  omitted  to  do  some  act 
by  reason  of  the  alleged  conduct  of  his  adversary,  which  he 
claims  operates  as  an  estoppel,  and  that  he  is  thereby  put  to 
such  a  disadvantage  that  it  would  not  be  equitable  to  allow 
his  adversary  to  assert  his  legal  rights.  The  evidence 
offered  has  no  tendency  to  show  that  the  defendant  did  or 
omitted  to  do  anything  in  the  premises  by  reason  of  what  he 
offered  to  prove  the  plaintiff  had  said  or  done,  and  his  case 
thus  lacks   an   essential   element  of  an   estoppel   in  pais. 
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Earlv,  Stevens,  57  Vt.  474;    Wells  v.  Austin^  59  Vt.  157  ; 
Gilbert  v.   Vail,  60  Vt.  261. 

The  defendant  cites  and  relies  upon  Stoveld  v.  Hughes, 
14  East  308,  in  support  of  the  proposition  that  the  mere  sub- 
sequent assent  by  the  vendor,  while  the  property  remains  in 
his  possession,  to  a  subsale  without  his  doing  anything  more, 
and  without  the  subvendee's  having  done  anything  by  reason 
of  such  assent,  destroys  the  vendor's  lien.  The  decision  in 
that  case  is  put  upon  the  ground  that  there  was  an  executed 
delivery  of  the  property  to  the  subvendee,  in  which  the  orig- 
inal vendors,  the  defendants,  participated,  and  to  which  they 
consented,  and  that  by  virtue  of  this  consent  and  delivery  the 
plaintiff,  the  subvendee,  had  paid  the  original  vendee  before 
his  insolvency,  and  before  the  attempt  of  the  defendants  to 
hold  the  property  under  an  alleged  right  of  stoppage  in 
transitu.  It  is  not,  therefore,  an  authority  which  supports 
the  defendant's  contention.  He  also  cites  several  other 
English  cases,  and  Stubbs  v.  Lund,  7  Mass.  457,  Rowley 
V.  Bigelow,  12  Pick.  314,  and  Eaton  v.  Cook,  32  Vt.  58, 
in  support  of  the  same  claim,  but  they  are  all  distinguish- 
able from  the  case  at  bar,  and  turn  upon  an  entirely  differ- 
ent principle  than  that  for  which  the  defendant  contends. 

We  think  the  evidence  offered  was  properly  excluded,  and 
that  there  was  no  error  in  the  charge  of  the  court. 

yudgment  affirmed. 
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ARTHUR  WILDER,  SURVIVING  PARTNER, 

V. 

ST.  JOHNSBURY   &    LAKE    CHAMPLAIN    RAIL- 
ROAD COMPANY. 


General  Term,  1891. 


Railroad    companies.     Illegal  freight    charges.     Accord 
and  satis/act iofi, 

1.  The  plaintiff  had  a  claim   against  the  defendant  which  the 

defendant  disputed  and  refused  to  pay.  The  defendant  had 
a  claim  against  the  plaintiff  for  freight  charges  which  the 
plaintiff  insisted  were  illegal,  and  which  he  refused  to  pay 
for  that  reason.  The  defendant  brought  suit  for  its  freight. 
Thereupon  all  matters  in  dispute  between  the  parties  were 
settled  by  offsetting  the  claims  of  the  parties,  and  the  pay- 
ment of  a  small  balance  by  the  plaintiff.  Held^  that  this 
was  an  accord  and  satisfaction,  and  that  the  plaintiff  could 
not  recover  the  amount  of  the  illegal  freight  charges,  pro- 
vided the  defendant  made  its  above  claims  in  good  faith. 

2.  The  plaintiff's  claim  was  for  the  construction  of  an  elevator 

upon  the  premises  of  the  defendant,  and  it  was  found  that 
the  defendant  had  agreed  to  pay  the  plaintiff  this  expense 
before  the  elevator  was  constructed.  Meld^  that  this  would 
not  preclude  the  idea  that  the  defendant  denied  its  liability 
in  that  particular  in  good  faith,  for  the  defendant  might 
have  honestly  believed  otherwise  than  the  court  found. 

3.  It  was  admitted  that  the  rate  charged  the  plaintiff  was  higher 

than  that  charged  the  Fairbanks  company,  his  competitor, 
but  the  defendant  insisted  that  it  received  certain  advantages 
in  return  from  that  company  under  the  contract  with  it, 
which  made  the  rate  in  effect  equal.  Held^  that  whether, 
as  matter  of  law,  the  defendant  could  legally  make  the  lower 
rate  under  the  circumstances,  it  might  honestly  suppose  that 
it  could. 
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4.  The  settlement  was  not  in  effect  merely  a  payment  of  the  de- 
fendant's claim  for  freight  charges,  but  a  compromise,  since 
each  party  was  fully  aware  of  the  claims  of  the  other. 

Assumpsit  for  the  recovery  of  certain  illegal  freight 
charges.  Pleas,  the  general  issue,  statute  of  limitations, 
and  settlement.  Trial  by  court  at  the  May  term,  1890, 
Caledonia  county,  Tyler,  J.,  presiding.  Judgment  for  the 
plaintiff.     The  defendant  excepts. 

The  plaintiff  brought  suit  as  the  surviving  partner  of  the 
firm  of  William  Wilder  &  Son.  The  illegal  charges  sued 
for  covered  the  period  from  May  i,  1883,  to  May  i,  1884. 
During  this  period  the  firm  were  engaged  in  the  coal  busi- 
ness at  St.  Johnsbury,  Vt.,  and  shipped  large  quantities  of 
coal  over  the  defendant's  railroad  from  Maquam  to  St.  Johns- 
bury.  The  E.  &  T.  Fairbanks  Co.  were  also  dealers  in 
coal  at  St.  Johnsbury.  The  tariff  rate  on  coal  from 
Maquam  to  St.  Johnsbury  was  $2  per  ton.  From  this  rate  the 
plaintiff's  firm  was  allowed  a  rebate  of  30  cents  per  ton. 
The  Fairbanks  company  was  allowed  a  rebate  of  75  cents 
per  ton,  but  in  consideration  of  this  agreed  to  ship  their 
scales,  of  which  they  manufactured  large  quantities,  over 
the  defendant's  road,  to  furnish  the  defendant  certain  supplies 
at  cost  and  to  advance  money  to  meet  its  current  expenses 
when  necessary. 

In  1883  the  plaintiff's  firm  built  an  elevator  at  Maquam  at 
an  expense  of  about  $2,400,  to  facilitate  the  unloading  of 
their  coal.  Before  this  was  built,  the  defendant  agreed  to 
allow  the  plaintiff's  firm  what  it  cost. 

The  defendant  transported  large  quantities  of  coal  for  the 
plaintiff's  firm,  and  that  firm  made  large  payments  on  ac- 
count of  the  freight  charges,  these  payments  being  made 
generally  and  without  any  special  application.  The  plain- 
tiff claimed  that  his  firm  should  be  allowed  a  rebate  of  75 
cents,  and  refused  to  pay  more  on  account  of  freight  until 
this   claim    was    allowed.     April    24,   1884,  the   defendant 
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brought  suit  against  the  plaintiffs  firm,  returnable  to  the 
June  term,  Caledonia  county,  for  this  freight.  On  June  3 
this  suit  was  settled.  The  settlement  was  made  by  William 
Wilder  and  Jewett,  the  superintendent  of  the  defendant, 
both  of  whom  had  deceased.  It  did  not  appear  what  the 
terms  of  the  settlement  were  farther  than  this :  Arthur 
Wilder  instructed  the  plaintiff  to  have  all  the  freight  bills 
receipted,  to  receipt  their  bill  for  the  expense  of  the  elevator 
and  all  other  bills  against  the  defendant,  and  give  their 
check  for  the  difference,  which  was  done. 

The  court  found  that  Jewett  denied  that  the  defendant 
was  liable  on  account  of  the  construction  of  the  elevator, 
and  refused  to  pay  the  plaintiff's  bill  for  the  same,  but  that 
it  did  not  appear  on  what  ground  he  based  that  denial  of 
liability. 

S.  C.  Shurtleff  for  defendant. 

The  plaintiff,  by  his  settlement  with  the  defendant,  with  a 
full  knowledge  of  all  the  facts,  voluntarily  paid  the  claim  of 
the  defendant,  and  he  cannot  now  recover  back  the  amount 
so  paid.  Sowie  v.  Sowle^  59  Vt.  131  ;  Taggart  v.  Rice^ 
36  Vt.  237  ;  Williams  v.  Colby ^  44  Vt.  40 ;  Town  v.  Cor- 
rin^  9  Am.  Dec.  680;  Waite  v.  Merrill^  16  Am.  Dec.  238; 
Morvatt  v.  Wright^  19  Am.  Dec.  508 ;  Deckens  v.  "Jones^ 
17  Am.  Dec.  488;  Kennith  &  Wilson  v.  S,  Carolina  R. 
/?.  C^.,  98  Am.  Dec.  382  ;  Evershed  v.  London  and  Nor th- 
western  R.  R.  Co.,  3  Q^  B.  D.  147  ;  Clajlin  v.  McDonough, 
84  Am.  Dec.  54 ;  Denny  v.  Ryles,  96  Am.  Dec.  617  ;  Spa/- 
ford  V.  B.  it  M.  R.  R.  Co,,  128  Mass.  326 ;  C/ieney  v.  B. 
d:  M.  R.  /?.  Co.y  II  Met.  121  ;  Bacon  v.  Bacon,  17  Pick. 
134  ;  Farbur  v.  Applelon^  5  Cush.  115. 

W.  P.  Stafford  for  the  plaintiff. 

The  defendant  had  no  defence  to  the  plaintiff's  claim  for 
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building  the  elevator ;  therefore  its  allowance  of  that  claim 
was  no  consideration  for  any  compromise  at  the  time  of  the 
settlement.  Bellows  v.  Sowles^  55  Vt.  391  ;  Hoytw.  Dewey ^ 
50  Vt.  465  ;  Ormsbee  v.  Howe,  54  Vt.  182  ;  Hawleyv.  Far^ 
rar,  i  Vt.  420. 

The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  It  is  provided  by  No.  36,  Acts  of  1882, 
that  every  corporation  operating  a  railroad  shall  give  to  all 
persons  reasonable  and  equal  terms,  benefits,  facilities  and 
accommodations  for  the  transportation  of  freight ;  and  that 
a  corporation  violating  the  above  provision  shall  be  liable  to 
the  aggrieved  party,  in  any  proper  form  of  action,  for  all 
damages  sustained  by  reason  of  such  violation.  The  plain- 
tiff brings  this  action  of  general  assumpsit  to  recover  freight 
charges  paid  the  defendant  for  the  transportation  of  coal,  in 
excess  of  the  rates  given  a  competing  dealer.  If  the  right 
to  recover  such  an  overpayment  is  given  by  the  statute,  no 
question  is  made  but  that  this  form  of  action  is  a  proper  one  ; 
so  we  give  no  consideration  to  the  form  of  the  action. 

The  case  discloses  the  relations  which  the  Fairbanks  cor- 
poration sustained  to  the  defendant,  and  the  circumstances 
under  which  it  was  allowed  a  rebate  larger  than  that  given 
the  plaintiff.  It  appears  that  this  allowance  was  agreed 
upon  in  connection  with  certain  stipulations  on  the  part  of 
the  corporation  which  were  of  material  advantage  to  the 
defendant.  In  view  of  all  that  is  shown,  it  is  insisted  that 
the  benefits  received  by  the  two  shippers  were  in  reality  not 
unequal.  The  case  will  be  disposed  of,  however,  without 
considering  whether  the  diflference  made,  under  the  circum- 
stances shown,  was  an  unlawful  discrimination. 

The  facts  upon  which  the  remaining  points  are  raised  can 
be  briefly  stated.  The  plaintiflT  had  made  payments  on  the 
freight  charges  from  time  to  time,  not  in  settlement  of  par- 
ticular bills,  but  as  general  payments   on   account.     The 
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defendant  was  claiming  a  balance  of  unpaid  freights,  and 
the  plaintiff  was  insisting  that  he  be  credited  a  rebate  equal 
to  that  allowed  his  competitor.  An  elevator  had  been  con- 
structed by  the  plaintiff  upon  lands  of  the  defendant,  for  the 
building  of  which  the  plaintiff  had  presented  an  account ; 
and  there  was  a  dispute  between  the  parties  as  to  which  was 
to  bear  this  expense.  At  this  stage  of  the  controversy  the 
defendant  sued  the  plaintiff  on  the  freight  account,  but  be- 
fore the  suit  was  entered  in  court  all  matters  in  dispute  were 
adjusted,  the  plaintiff  conceding  the  defendant's  claim  as  to 
freights,  and  the  defendant  accepting  in  satisfaction  thereof 
a  receipted  bill  for  the  elevator  claim  and  a  small  check  to 
balance.  The  plaintiff  now  sues  for  the  claimed  overcharges 
covered  by  this  adjustment ;  and  the  defendant  insists  that  if 
the  charges  were  illegal,  they  were  voluntarily  paid  and  can- 
not be  recovered. 

It  is  a  universally  recognized  doctrine  of  the  common  law 
that  money  voluntarily  paid  upon  an  illegal  demand,  with  a 
knowledge  of  all  the  fiicts  affecting  its  legality,  cannot  be 
recovered.  There  is  no  question  but  that  the  payment  in 
this  case  was  made  with  full  knowledge  of  the  facts ;  and  if 
the  case  were  to  be  disposed  of  on  the  claim  stated  it  would 
be  necessary  to  consider  whether  this  was  a  voluntary  pay- 
ment in  the  legal  sense  of  the  term  ;  and  if  held  to  be  vol- 
untary, whether  the  recovery  of  such  a  payment  is  authorized 
by  the  statute.  But  this  branch  of  the  case  will  be  left  with- 
out consideration  ;  for  we  think  the  facts  reported  require  a 
judgment  for  the  defendant  on  the  ground  of  accord  and 
satisfaction. 

It  is  clear  that  this  settlement  of  the  parties,  arrived  at  by 
mutual  concessions,  is  binding  upon  the  plaintiff  as  an  accord 
and  satisfaction,  if  the  claim  presented  by  the  defendant  was 
of  such  a  nature  that  its  release  was  a  sufficient  considera- 
tion for  the  plaintiff's  action,  and  if  the  defendant's  objection 
to  the  claim  presented  by  the  plaintiff  was  honestly  made» 
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If  the  plaintiff's  action  was  based  upon  a  valuable  consider- 
ation and  not  influenced  by  fraud,  he  cannot  avoid  the  tran- 
saction. 

An  acknowledgment  of  the  satisfaction  of  a  claim  which 
is  demanded  in  good  faith  and  with  color  of  right,  is  a  suf- 
ficient consideration  to  support  an  accord  and  satisfaction, 
although  the  claim  is  in  fact  uncollectable.  In  a  case  where 
the  law  establishes  a  definite  compensation  for  a  definite  ser- 
vice, and  a  further  sum  is  demanded  of  one  who  has  paid 
the  lawful  charge,  the  nature  of  the  law  may  be  such  as  to 
leave  no  room  for  doubt,  and  negative  the  good  faith  of  the 
demand.  The  only  provision  regulating  the  traflSc  of  these 
parties  was  a  general  requirement  that  all  persons  be  given 
equal  terms,  benefits,  facilities  and  accommodations.  It 
may  be  said  that  although  the  requirement  is  thus  general^ 
the  giving  of  a  rate  to  one  fixes  a  definite  rate  for  all,  and 
that  if  an  additional  compensation  be  demanded  of  some, 
the  matter  of  colorable  right  and  good  faith  must  stand  the 
same  as  if  a  definite  rate  were  fixed  by  law.  But  the  rate 
which  the  plaintiff  takes  for  the  standard  was  given  the 
Fairbanks  company  in  consideration  of  an  agreement  by 
that  company  to  render  certain  services  for  the  railroad  with- 
out charge.  The  defendant  insisted,  and  now  insists,  that 
in  view  of  the  service  rendered  the  railroad  under  this  agree- 
ment, the  Fairbanks  company  received  no  advantage  over 
the  plaintiff.  It  is  evident  that  the  claim  of  the  defendant 
was  one  that  could  be  urged  in  good  faith  and  with  color  of 
right,  and  that  the  accord  and  satisfaction  cannot  be  disposed 
of  on  the  ground  that  the  demand  was  of  such  a  nature  that 
its  release  afforded  no  consideration  for  the  plaintiff's  action. 
Bellows  v.  Sozc'lcs,  55  Vt.  391. 

Again,  if  the  defendant  knew  that  the  elevator  claim  made 
against  it  by  the  plaintiff  was  just,  and  denied  its  liability 
thereon  in  order  that  it  might,  under  cover  of  a  mutual  con- 
cession and  offset  of  disputed  claims,  accomplish  in  effect  a 
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collection  of  its  freight  charges  while  apparently  canceling 
them  by  way  of  compromise,  its  action  therein  was  fraudu- 
lent, and  will  enable  the  plaintiff  to  repudiate  the  settlement. 
Headley  v.  Hackley^  50  Mich.  43.  It  appears  from  the 
findings  of  the  court  below  that  the  expense  of  the  elevator 
was  to  be  paid  by  the  defendant,  and  that  the  arrangement 
to  that  effect  was  made  by  the  same  official  who  afterwards 
denied  the  defendant's  liability  and  effected  the  settlement. 
But  these  facts  do  not  establish  the  existence  of  fraud.  The 
superintendent  may  not  have  understood  the  agreement  as 
it  was  finally  established  by  the  court,  or,  understanding  it 
correctly,  may  have  afterwards  forgotten  its  import.  As 
either  of  these  things  is  possible,  the  findings  above  stated 
cannot  be  said  to  amount  to  a  finding  of  fraud ;  and  fraud  is 
not  to  be  presumed. 

But  the  plaintiff  insists  that  the  compromise  was  only  a 
method  of  payment,  and  that  after  the  overcharges  were 
thus  satisfied  there  remained  a  right  to  recover  them,  and 
that  this  right  has  not  been  compromised  nor  waived.  If 
the  overcharges  had  been  actually  paid,  the  plaintiff  could 
have  discharged  his  right  to  recover  them  by  an  instrument 
under  seal.  Wing  v.  Peck^  54  Vt.  245.  If  they  had  been 
actually  paid,  and  the  right  to  recover  them  had  been  em- 
braced in  an  accord  and  satisfaction,  the  plaintiff  would  have 
been  bound  by  the  settlement.  The  consideration  conclu- 
sively presumed  from  the  seal  in  one  case  would  have  been 
seen  to  exist  in  the  other ;  and  no  reason  occurs  to  us  why 
one  method  of  settlement  would  not  be  as  effectual  as  the 
other.  If  the  dispute  about  the  freights  had  not  involved 
the  question  of  their  legality,  the  accord  and  satisfaction 
might  have  left  the  plaintiff  at  liberty  to  raise  that  question 
afterwards.  But  as  the  plaintiffs  refusal  of  payment  was 
on  the  ground  of  illegality,  we  think  the  accord  and  satis- 
faction covered  every  right  which  the  plaintiff  could  assert 
on  that  ground.     The  setting  of  one  disputed  claim  against 
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the  other  operated  not  only  as  a  payment  on  the  part  of  the 

plaintiff,  but  as  a  discharge  of  his  right  to  demand  its  return. 

Judgment  reversed^  and  judgment  for  the  defendant. 


STATE  V.  CARLOO  WELCH. 


General  Term,  1891. 


yurisdiction.     Intoxication.    Ex -post  facto  law .    St.  iSpOy 

No.  4.1. 

1.  The  legislature  may  confer  upon  justices  of  the  peace  juris- 

diction of  an  offence  committed  prior  to  the  passage  of  the 
act. 

2.  St.  1890,  No.  41,  does  confer  such  jurisdiction  with  respect 

to  the  crime  of  intoxication. 

3.  That  statute  is  not  unconstitutional  as  an  ex  post  facto  law. 
Complaint  for  intoxication,  begun  before  a  justice,  and 

coming  by  appeal  into  the  county  court.  Heard  at  the 
December  term,  1890,  Caledonia  county,  Tyler,  J.,  pre- 
siding, upon  a  motion  of  the  respondent  to  dismiss  for  want 
of  jurisdiction.  The  motion  was  overruled  and  the  respond- 
ent excepted. 

Bates  d:  May  for  the  respondent: 

Statutes  are  never  to  be  construed  as  retrospective  unless 
made  so  by  their  express  terms ;  especially  penal  statutes. 
Sedg.  Cont.  Law,  p.  279 ;  Berley  v.  Ramparker^  5  Due 
181 ;  Richardson  v.  Cook^  37  Vt.   599 ;   Giddings  v.    Tur- 
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geon^  58  Vt.  106 ;  Com.  v.  Horner^  (Mass.)  26  N.  E.  Rep. 
872  ;  7?.  R,  Co,  V.  alley,  44  N.  H.  578 ;  Jackman  v.  Gar- 
land,'6^  Me.  133  ;  Giles  v.  Giles,  22  Minn.  348;  Vreeland 
V.  Brumhall,  3  N.  J.  L.  I. ;  City  v.  Hill,  29  N.  J.  L.  555  ; 
Bedford  V.  Shilling,  4  S.  &  R.  401;  8  Am.  Dec.  718; 
Holyoke  v.  Haskins,  5  Pick.  20;  16  Am.  Dec.  372;  Dash 
V.  VanKleech,  7  John.  477;  5  Am.  Dec.  291  and  note; 
Perkins  Y.  Same,  7  Conn.  558  ;  18  Am.  Dec.  120  and  note ; 
Gassett  v.  Doe,  i  Scam.  335  ;  30  Am.  Dec.  653  ;  Peck  v. 
Farr,  25  Vt.  41  ;    Watkins  v.  Haight,  18  John.  138. 

If  given  a  retrospective  effect  the  law  in  question  is  ex 
fosi  facto.  Caldwell  V,  State,  55  Ala.  133;  Flaherty  v. 
Thomas,  12  Allen  428  ;  Com,  v.  Davis,  11  Gray  48 ;  Com. 
V.  McDonough,  13  Allen  581  ;  Moore  v.  State,  14  Vt.  43  ; 
State  v.  Fleming,  66  Me.  151 ;  State  v.  Beswick,  13  R.  I. 
211;  43  Am.  Rep.  46;  State  v.  Doherty,  60  Me.  514; 
iSVa/i?  v.  Lowe,  21  W.  Va.  783  ;  45  Am.  Rep.  570;  Lind- 
zey  v.  State,  65  Miss.  542  ;  7  Am.  St.  Rep.  674. 

Harry  Blodgett,  State's  Attorney,  for  the  State. 

The  legislature  might  confer  jurisdiction  of  an  offence 
committed  before  the  passage  of  the  act  conferring  it,  and 
such  was  the  manifest  intention  of  this  act.  Hine  v.  Pom-- 
^roy,  39  Vt.  223  ;  Somers  v.  Johnson,  4  Vt.  278 ;  Maid- 
stone V.  Stevens,  7  Vt.  487  ;  Brown  v.  Storm,  4  Vt.  37  ; 
State  V.  Conlin,  27  Vt.  318 ;  Sturgis  v.  Hull,  48  Vt.  307. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  The  respondent  was  prosecuted  before 
a  justice  of  the  peace  for  being  found  intoxicated.  The 
complaint  alleged  two  prior  convictions  of  the  respondent 
for  a  like  offence.  He  was  found  guilty  as  charged  in  the 
complaint,  and  sentenced  by  the  justice  as  required  for  a 
third  conviction.     From  this  conviction  and  sentence  the 
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respondent  appealed  to  the  co^inty  court,  and  there  moved 
to  dismiss  the  complaint  for  want  of  jurisdiction.  This 
motion  was  overruled. 

If  the  justice  of  the  peace  did  not  have  jurisdiction,  the 
motion  should  have  been  granted. 

At  the  time  the  alleged  offence  was  committed  the  justice 
did  not  have  jurisdiction  of  it,  except  to  bind  over  a  respond- 
ent for  his  appearance  at  the  county  court,  nor  did  he  have 
jurisdiction  other  than  this  at  the  time  of  the  trial  before 
him,  unless  it  was  conferred  by  St.  1890,  No.  41,  which 
provides  that  justices  of  the  peace  shall  have  concurrent 
jurisdiction  with  the  county  court  of  offences  for  intoxica- 
tion under  Section  3,812  of  Revised  Laws,  as  amended  by 
St.  1888,  No.  36.  This  act  conferring  jurisdiction  was 
passed  and  went  into  effect  after  the  commission  of  the 
alleged  offence,  but  before  the  commencement  of  the  prose- 
cution. 

L  The  respondent  contends  that  this  statute  was  intend- 
ed to  confer  jurisdiction  only  in  prosecutions  for  intoxication 
committed  after  the  time  when  it  took  effect,  and  that  it 
should  be  so  construed  as  to  apply  only  to  such  prosecu- 
tions. 

It  is  not  by  its  provisions  limited  to  prosecutions  for  future 
offences.  Its  language  is  comprehensive  enough  to  cover 
prosecutions  for  all  offences  of  this  kind,  whether  past  or 
prospective.  Hence,  standing  upon  its  terms,  it  is  broad 
enough  to  include  prosecutions  for  offences  which  had  been 
committed  and  which  were  subject  to  prosecution  at  the  time 
it  went  into  effect.  The  statute  is  remedial.  In  such  case 
the  rule  of  construction  to  be  adopted  is  that  stated  in  Htne 
v.  Pomeroy^  39  Vt.  211,  viz  :  * 'Ordinarily  statutes  are  held 
to  operate  prospectively,  and  not  retrospectively,  unless  it 
appears  that  they  were  designed  to  have  the  latter  operation. 
When  it  is  sought  to  have  such  operation  given  to  a  statute 
to  the  impairment  of  an  existing  right,  or  the  infliction  of  a 
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wrong,  established  and  familiar  principles  would  require  the 
courts  effectually  to  interpose  and  prevent  such  results. 

"When,  without  such  consequences^  the  intention  is  ap- 
parent that  the  law  should  have  such  operation,  such  inten- 
tion would  prevail.  Again,  if  such  intention  was  not  mani- 
fested by  the  form  and  language  of  the  enactment,  still,  if 
the  just  results  would  constitute  a  reason  for  giving  it  such 
operation,  and  it  was  not  restrained  in  this  respect  by  some 
provision  of  it,  such  reason  would  be  permitted  to  operate, 
and  the  act  to  have  such  eifect." 

The  St.  1890,  No.  41,  relates  solely  to  the  remedy.  Its 
manifest  purpose  was  to  enlarge  the  remedy  already  exist- 
ing for  the  punishment  of  oifences  against  the  public. 
Prior  to.  its  passage  the  question  had  arisen  whether  the 
binding  over  of  a  respondent  charged  with  being  found  in- 
toxicated, for  his  appearance  to  the  county  court,  by  a  jus- 
tice of  the  peace,  if  done  within  thirty  days  after  the  offence 
was  committed,  was  a  commencement  of  the  prosecution 
within  thirty  days,  as  required  by  Revised  Laws,  §  3,812, 
so  as  to  save  the  running  of  the  statute.  No.  41  was  in- 
tended to  remove  all  doubt  on  this  point,  and  to  prevent  the 
operation  of  the  statute  of  limitations,  when  the  alleged  in- 
toxication occurred  thirty  days  or  more  prior  to  the  next 
stated  term  of  the  county  court.  It  was  also  intended  to 
prevent  the  expense  and  delay  attendant  upon  the  examina- 
tion and  binding  over  of  the  respondent  to  the  county  court. 
It  was  not  a  departure  from  the  policy  of  the  legislature  in 
respect  to  conferring  jurisdiction  upon  justices  of  the  peace 
in  prosecutions  for  alleged  violations  of  the  provisions  of  our 
statutes  relating  to  the  traffic  in  intoxicating  liquors,  but  on 
the  contrary,  it  was  in  the  line  of  the  policy  which  had 
already  conferred  jurisdiction  upon  justices  in  all  criminal 
cases  arising  under  such  statutes,  except  prosecutions  for 
intoxications. 

Having  regard  to  the  terms  and  provisions  of  this  act,  to 
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its  history,  to  the  purpose  for  which  it  was  enacted,  and  to 
the  policy  of  the  State  in  conferring  jurisdiction  upon  jus- 
tices in  this  class  of  cases  as  shown  by  previous  legislation, 
a  majority  of  the  court  are  of  the  opinion  that  the  legisla- 
ture intended  this  act  to  operate  from  the  time  it  took  effect, 
to  confer  jurisdiction  in  all  subsequent  prosecutions,  without 
regard  to  the  time  when  the  alleged  offence  was  committed. 

II  •  The  respondent  also  contends  that,  if  this  act  is  retro- 
spective, then  it  is  an  ex  post  /ado  law,  and  therefore  void 
as  to  this  respondent.  The  contention  is  not  sound.  It  is 
well  settled  that  the  provision  in  the  constitution  of  the 
United  States,  prohibiting  the  enactment  of  such  laws  either 
by  the  States  or  Congress,  is  confined  to  laws  respecting  the 
punishment  of  crimes,  and  has  no  relation  whatever  to  retro- 
spective legislation  of  any  other  description.  Cooley's  Con. 
Lim.  (4th  Ed.)  323. 

In  the  leading  case  of  Calder  v.  Bull^  3  Dall.  390,  Judge 
Chase,  in  delivering  the  opinion  of  the  court,  defines  an  ex 
post  facto  law  within  the  words  and  intent  of  the  prohibition 
to  be:  **i.  Every  law  that  makes  an  action  done  before 
the  passing  of  the  law,  and  which  was  innocent  when  done, 
criminal ;  and  punishes  such  action.  2.  Every  law  that  ag- 
gravates a  crime,  or  makes  it  greater  than  it  was  when  com- 
mitted. 3.  Every  law  that  changes  the  punishment,  and  in- 
flicts a  greater  punishment  than  the  law  annexed  to  the 
crime  when  committed.  4.  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less  or  different  testimony 
than  the  law  required  at  the  time  of  the  commission  of  the 
offence,  in  order  to  convict  the  offender."  This  classifica- 
tion of  ex  post  facto  laws  seems  to  have  been  generally 
accepted.     Cooley  Con.  Lim.  (4th  Ed.)  325. 

The  statute  in  question  has  none  of  the  elements  essential 
to  make  it  an  ex  post  facto  law.  It  does  not  change  the 
punishment,  the  rules  of  evidence,  nor  what  constitutes  the 
crime  or  offence.     It  relates  solely  to  the  remed}'  by  which 
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an  offence,  as  it  existed  under  the  law  then  in  force,  may  be 
punished  in  accordance  with  that  law. 

The  defendant  in  his  brief  admits  that  the  legislature  has 
power  to  pass  acts  touching  the  remedy,  process  or  proce- 
dure, provided  it  affects  no  vested  right  and  is  not  ex  post 
facto.  This  is  true  as  applied  to  the  enforcement  of  con- 
tracts, with  the  modification  that  the  new  law  must  give  the 
parties  a  substantial  remedy.  Cooley  Con.  Lim.  (4th  Ed.) 
350.  Richardson  v.  Cooky  37  Vt.  599 ;  Hine  v.  Pomeroy^ 
supra.  A  respondent  has  no  vested  right  to  be  tried  in  any 
particular  court.  Cooley  says  :  **But  so  far  as  mere  modes 
of  procedure  are  concerned,  a  party  has  no  more  right  in  a 
criminal  than  in  a  civil  action,  to  insist  that  his  case  shall  be 
disposed  of  under  the  law  in  force  when  the  act  to  be  inves- 
tigated is  charged  to  have  taken  place.  Remedies  must 
always  be  under  the  control  of  the  legislature,  and  it  would 
create  endless  confusion  in  legal  proceedings  if  every  case 
was  to  be  conducted  only  in  accordance  with  the  rules  of 
practice,  and  heard  only  by  the  courts  in  existence  when  its 
facts  arose.  The  legislature  may  abolish  courts  and  create 
new  ones,  and  may  prescribe  altogether  different  modes  of 
procedure  in  its  discretion,  though  it  cannot  lawfully,  we 
think,  in  so  doing  dispense  with  any  of  those  substantial 
protections  with  which  the  existing  law  surrounds  the  person 
accused  of  crime."  Cooley's  Con.  Lim.  (4th  Ed.)  331.  If 
the  legislature  may  create  a  new  court  to  try  existing  of- 
fences, it  is  clear  that  it  may  confer  jurisdiction  on  a  court 
already  existing  to  try  the  same  offences. 

It  is  urged  that  this  law  is  ex  post  facto  ^  because  if  the 
prosecution  is  commenced  before  a  justice,  a  respondent,  if 
there  convicted  for  an  offence  committed  prior  to  the  time 
when  the  law  became  operative,  would  have  to  pay  more 
costs,  in  case  he  appealed  to  the  county  court  and  was  there 
convicted.  To  this  claim  it  may  be  said  that  the  costs  of  a 
prosecution  are  only  an  incident  of  it,  and  in  every  case  are 
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more  or  less  dependent  upon  a  variety  of  causes  and  inci- 
dents connected  with  or  growipg  out  of  each  case.  A  re- 
spondent has  no  vested  right  to  have  his  case  so  tried  that 
the  costs  shall  not  exceed  a  certain  amount.  The  mere  fact 
that  the  expensfe  of  a  trial  is  greater  in  one  court,  or  in  one 
county  or  district  than  in  another,  does  not  make  a  statute 
providing  for  the  trial  of  a  respondent  for  an  offence  exist- 
ing at  its  passage,  in  such  other  court,  county  or  district,  an 
ex  fost  Jacto  laW.  In  Gut  v.  State  of  Minnesota^  9  Wall. 
35,  L.  Ed.,  Book  19,  p.  573,  the  Supreme  Court  of  the 
United  States  says:  ''A  law  changing  the  place  of  trial 
from  one  county  to  another  in  the  same  district,  or  even  to  a 
different  district  from  that  in  which  the  offence  was  commit- 
ted, or  the.  indictment  found,  is  not  an  ex  "post  facto  law, 
though  passed  subsequent  to  the  commission  of  the  offence 
or  the  finding  of  the  indictment.  An  ex  -post  facto  law 
does  not  involve,  in  any  of  its  definitions,  a  change  of  the 
place  of  trial  of  an  alleged  offence  after  its  commission." 

The  respondent  also  insists  that  by  holding  that  the  jus- 
tice had  jurisdiction  he  is  deprived  of  the  right  of  having 
either  the  state's  attorney  or  a  grand  jury  determine  whether 
he  ought  to  be  prosecuted  or  not.  He  seems  to  have  forgot- 
ten, at  least  in  connection  with  this  contention,  that  this 
prosecution  was  commenced  by  a  complaint  preferred  to  the 
justice  by  the  state's  attorney,  who  presumably  had  investi- 
gated the  case  before  he  instituted  the  prosecution.  The 
offence  charged  being  a  misdemeanor,  the  respondent  has 
no  constitutional  right  which  protects  him  from  prosecu- 
tion unless  indicted  by  a  grand  jury.  R.  L.  §  1,618; 
State  V.  Haley ^  52  Vt.  476. 

A  majority  of  the  court  are  of  the  opinion  that  the  jus- 
tice's court  had  jurisdiction  of  the  offence  charged  in  the 
complaint,  and  that  the  respondent's  motion  was  properly 
overruled  by  the  county  court. 
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judgment  that  the  respondent  take  nothing  by  his  excerp- 
tions^ and  that  the  cause  be  remanded  to  be  proceeded  with. 

Start,  J.,  dissents. 

START,  J.  I  am  unable  to  concur  in  the  conclusion 
reached  by  a  majority  of  the  court.  The  act  in  question 
was  passed  after  the  commission  of  the  offence  charged, 
and  provides  that,  ''Justices  of  the  peace  shall  have  concur- 
rent jurisdiction  with  the  county  court  of  offences  for  intox- 
ication under  section  three  thousand  eight  hundred  and 
twelve  of  the  Revised  Laws  as  amended  by  number  thirty- 
six  of  the  Acts  of  1888."  The  legislature  had  power  to 
give  this  act  retrospective  force,  but  I  think  it  has  not  done 
so.  The  act  does  not,  in  terms,  express  any  intention  on 
the  part  of  the  legislature  to  give  justices  of  the  peace  juris- 
diction of  offences  committed  before  its  passage.  If  such 
jurisdiction  is  conferred,  it  is  by  necessary  inference  from 
the  enactment.  It  is  a  rule  of  construction  that  an  enact- 
ment of  the  legislature  shall  be  so  construed  as  to  operate 
prospectively  only,  unless  the  intention  to  give  it  retrospec- 
tive force  is  clearly  expressed  in  the  act,  or  to  be  inferred  by 
necessary  implication  from  the  words  of  the  act  taken  by 
themselves,  and  in  connection  with  the  subject-matter  and 
the  occasiori  of  the  enactment.  Briggs  v.  Hubbard^  19  Vt. 
86;  Richardson y  Admr.^  v.  Cooh  et.  «/.,37  Vt.  599;  State 
v.  Littlefield^  93  N.  C.  614 ;  People  v.  Supervisors  of 
Essex^  70  N.  Y.  228;  Sfnith  v.  Lyon^  44  Conn.  178; 
Donahoev.  Coleman^  46  Conn.  319;  State  v.  Smithy  38 
Conn.  397  ;  Endlich  on  Interpretation  of  Statutes,  §  171  ; 
H^hitman  v.  Hapgood^  10  Mass.  437  ;  Dash  v.  Van  Kleeck^ 
7  Johns.  477  ;  Perkins  v.  Perkins^  7  Conn.  558  ;  Lowry  v. 
Keycsy  14  Vt.  66;    Wires  &  Peck  v.  Farr^  25  Vt.  41. 

In  State  v.  Littlefieldy  supra^  it  is  held  that  an  act  giving 
exclusive,  in  place  of  former  concurrent  jurisdiction,  will 
not  be  construed  as  operating  retrospectively,  if  another  con- 
struction can  fairly  be  given  to  it. 
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In  Smith  v.  Lyon^  supra^  it  is  said :  ^'Retroaction  should 
never  be  allowed  to  a  statute  unless  it  is  required  by  express 
command  of  the  legislature,  or  by  an  unavoidable  implica- 
tion arising  from  the  necessity  of  adopting  such  a  construc- 
tion in  order  to  give  full  effect  to  all  of  its  provisions." 

In  Hastings  v.  Lane,  15  Me.  134,  it  is  said  to  be  a  settied 
rule  of  construction  that  a  statute  should  not  have  a  retro- 
spective operation,  unless  the  intention  to  have  it  so  operate 
is  clearly  expressed. 

In  OyofCs  Succession^  6  Robinson  504  (41  Am.  Dec. 
274),  it  is  held  to  be  a  sound  rule  of  construction  never  to 
consider  laws  as  applying  to  cases  which  arose  previously 
to  their  passage,  unless  the  legislature  has,  in  express  terms, 
declared  such  to  be  its  intention. 

In  re  Tuller^  79  111.  99  (22  Am.  Rep.  170),  it  is  held,  on 
the  authority  of  the  principal  cases  and  others  there  cited, 
that  it  is  the  doctrine  applicable  to  all  laws  that  generally 
they  are  to  be  considered  as  prospective,  and  not  to  preju- 
dice or  affect  the  past  transactions  of  the  citizen.  Not  that 
the  legislature  cannot,  in  some  cases,  make  laws  with  a  retro- 
spective operation,  but  that  it  is  not  to  be  supposed  it  so  in- 
tended, unless  that  intention  has  been  manifested  by  the 
clearest  and  most  unequivocal  expressions. 

In  Lewis  v.  Brackenridge^  i  Blackford  220  (12  Am.  Dec. 
230),  it  is  said  that  as  a  general  rule  statutes  should  be  so 
construed  as  to  have  a  prospective  operation  only. 

Without  the  clearly  expressed  intention  of  the  legislature 
courts  will  not  give  to  the  law  retrospective  operation,  even 
where  they  might  do  so  without  a  violation  of  the  paramount 
law  of  the  constitution.      Ga7'rctt  v.   Wiggins^  i   Scammon 

(111.)  335- 

In  Briggs  V.  Hubbard^  supra^  it  is  said  that  it  is  an  ele- 
mentary principle  that  all  laws  are  to  commence  in  futoro 
^  and  operate  prospectively ;  and  no  one  can  question  the  cor- 
rectness of  the  position,  as  a  general  rule,  that  no  statute  is 
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to  be  so  construed  as  to  have  a  retrospective  operation,  un- 
less the  language  is  too  explicit  to  admit  of  any  other  con- 
struction. This  rule  is  quoted  with  approval  in  Richardson^ 
Admr.y  v.  Cook  et  aL^  sufra^  and  Poland,  Ch.  J.,  in  deliv- 
ering the  opinion  of  the  court,  says:  **This  principle  has 
been  repeatedly  acted  upon  and  applied  in  this  court.  *  *  * 
In  this  country  retrospective  legislation  has  never  been 
favored.  The  contracts  of  parties  are  made,  and  the  con- 
duct and  acts  of  the  people  regulated  by  the  law  existing 
at  the  time,  and  any  subsequent  change  in  the  law  by  which 
any  different  effect  or  consequence  is  attached  to  such  previ- 
ous contracts  or  acts,  is  always  productive  of  more  or  less 
injustice ;  so  that  irrespective  of  the  constitutional  inhibition 
against  ex  -post  facto  laws,  and  laws  impairing  the  obligation 
of  contracts  (but  still  somewhat  in  analogy  to  and  harmony 
with  them),  such  subsequent  legislation  will  be  presumed  to 
have  been  intended  by  the  legislature  to  be  prospective,  and 
not  retrospective,  in  its  action." 

In  Lowry  v.  Keyes^  sufra^  it  is  held  that  the  statute  of 
1832,  in  relation  to  the  limitation  of  actions,  providing  that, 
**if  any  person  shall  go  from  this  State  before  the  cause  of 
action  shall  be  barred,'*  the  time  of  such  absence  shall  not 
be  reckoned  in  determining  the  time  within  which  such 
cause  of  action  shall  be  barred,  was  not  intended  to  operate 
upon  causes  of  action  which  were  then  clearly  barred  by  the 
operation  of  the  previous  statutes  of  limitation.  In  Wires  & 
Peck  V.  Farr^  supra^  the  court  went  further,  and  held  that 
the  act  of  1832  had  no  retrospective  action  whatever,  and 
that  the  defendant,  in  making  out  the  statute  bar,  was  enti- 
tled to  have  reckoned  all  the  time  after  the  cause  of  action 
accrued  prior  to  the  passage  of  the  act  of  1832,  although  he 
was  out  of  the  State. 

In  Richardson y  Admr.,  v.  Cook  ct  aL^  supra ^  Poland,  Ch. 
J.,  after  referring  to  the  cases  of  Lowry  v.  Kcycs  and  Wirts 
&  Peck  V. /^a^rr,  says :     '*Itwas   not   questioned   in   these 
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cases  but  that  it  was  within  the  constitutional  power  of  the 
legislature  to  have  made  the  act  apply  to  all  existing  causes 
of  action,  as  a  debtor  cannot  properly  be  said  to  have  a 
vested  right  to  a  mere  statutory  defence ;  but  the  court  said 
that  although  the  general  language  of  the  act  was  consistent 
enough  with  such  a  construction,  they  would  presume  that  the 
legislature  did  not  intend  to  disturb  any  defence  acquired, 
either  totally  or  partially,  under  the  former  statute." 

There  is  nothing  in  the  language  of  the  act  itself,  the 
subject-matter,  or  the  occasion  of  its  passage,  to  indicate 
that  the  legislature  intended  it  to  have  retrospective  force. 
The  statutes  in  force  at  the  time  of  its  passage  were  sufficient 
for  the  detection,  trial,  and  punishment  of  persons  violating 
the  law  relating  to  intoxication,  and  these  statutes  have  not 
been  repealed. 

When  the  act  was  passed  all  offences,  except  such  as 
were  conimitted  within  thirty  days  prior  thereto,  were  barred 
by  the  statute  of  limitations,  and  the  act  could  have  retro- 
spective force  oilly  in  respect  to  offences  not  barred  by  the 
statute.  Complaints  for  intoxication  are  usually  made  at  the 
time  of  the  committing  of  the  offence.  The  number  of  past 
offences  in  respect  to  which  the  act  could  be  operative,  if 
such  was  the  intention  of  the  legislature,  must  have  been 
very  limited,  and  there  was  no  necessity  for  giving  the  act 
retrospective  force  in  order  to  prevent  delay,  expense,  and 
the  running  of  the  statute.  Presumably,  prosecutions  had 
already  been  commenced  in  nearly  all  of  these  cases,  and  I 
think  the  legislature  did  not  intend  to  give  this  unusual  effect 
to  this  enactment  for  the  purpose  of  having  it  operative  upon 
the  very  limited  number  of  offences  committed  within  thirty 
days  prior  thereto,  and  in  which  prosecutions  had  not  been 
commenced. 

At  the  time  the  offence  was  committed,  the  respondent 
could  not  be  put  upon  trial  until  the  state's  attorney  had  filed 
an  information  against  him  in  the  county  court,  or  until  the 
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grand  jury  for  the  county,  after  hearing  the  evidence  pro- 
duced by  the  State,  had  found  and  returned  an  indictment 
to  the  court.  If  the  legislature  intended  the  act  to  operate 
retrospectively,  then  it  intended  to  deprive  the  respondent, 
and  those  charged  with  the  commission  of  like  offences  be- 
fore the  passage  of  the  act,  of  the  benefit  of  such  investiga- 
tion, and  to  subject  them  to  the  expense  of  a  trial  before  a 
justice  of  the  peace  before  having  such  a  trial  as  is  guaran- 
teed by  the  constitution. 

There  was  no  necessity  for  giving  the  act  retrospective 
force,  and  I  think  the  legislature  did  not  intend  to  give  it 
other  or  different  force  from  that  usually  given  to  enactments, 
and  that  its  application  is  confined  to  cases  arising  subse- 
quently to  its  enactment.  By  giving  the  act  prospective 
force  only,  complete  effect  will  be  given  to  it  and  no  right 
impaired. 
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SOPHRONIA  CHAMBERLIN 

V. 

CHARLES  B.  LESLIE. 


General  Term,  1892. 


Motion  by  the  defendant  for  a  verdict  properly  granted. 

The  action  being  for  the  recovery  of  the  amount  of  a  draft, 
Held^  that  there  was  no  evidence  tending  to  show  that  the 
defendant  ever  received  the  draft  or  its  proceeds,  and  that  the 
court  properly  directed  a  verdict  for  the  defendant. 

Assumpsit.  Pleas,  general  issue  and  statute  of  limita- 
tions. Trial  by  jury  at  the  December  term,  1891,  Caledonia 
county.  Start,  J.,  presiding.  At  the  close  of  the  evidence 
the  court  directed  a  verdict  for  the  defendant.  Exceptions 
by  the  plaintiff.     The  opinion  states  the  case. 

T.  y.  Deavitt  and  y.  P.  Lamson  for  the  plaintiff. 

Smith  &  Sloane  and  Alexander  Dunnett  for  the  defendant. 

The  court  properly  directed  a  verdict  if  the  evidence  did 
not  fairly  tend  to  support  the  plaintiff's  claim.  A  mere 
scintilla  of  proof  is  not  enough.  Birney  v.  Martin^  3  Vt. 
236;  Maxwell^  Admr.^  \.  Briggs^  17  Vt.  176;  Dean  v. 
Deanh  Estate^  43  Vt.  337  ;  Latremouille^  Adnir.^  v.  Ben- 
nington &  Rutland  /?.  /?.  Ct?.,  63  Vt.  336;  Driggs  v. 
Burton^  44  Vt.  124  ;  Denny  v.   Williams ^^  5  Allen  i. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.     This  is  an  action  of  assumpsit,  in  which 
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the  plaintiff  seeks  to  recover  of  the  defendant  two  hundred 
forty-nine  and  sixty  hundredths  dollars  and  interest,  being  a 
draft  for  that  amount  by  W,  W.  Herrick,  Paymaster  U.  S. 
A.  on  Assistant  Treasurer  of  New  York,  payable  to  the 
plaintiff  or  order,  and  dated  New  York,  June  14,  1865. 

The  draft  was  given  to  pay  the  plaintiff  the  bounty  and 
back  pay  due  her  husband,  who  died  in  the  service.  At  the 
close  of  the  plaintiff's  testimony  the  defendant  moved  the 
court  to  direct  the  jury  to  return  a  verdict  in  his  favor,  which 
the  court  did,  against  the  exception  of  the  plaintiff.  This 
was  error  if  there  was  any  evidence  tending  to  show  that 
the  defendant  received  the  money  on  this  draft.  The  de- 
fendant was  called  as  a  witness  by  the  plaintiff,  and  testified 
plainly  that  he  never  saw  or  had  the  draft  or  money  on  it  in 
any  way.  The  plaintiff  also  testified  that  she  never  knew 
that  she  applied  for  her  husband's  bounty  and  back  pay, 
and  was  told  by  the  defendant  that  she  could  not  obtain 
them,  and  that  she  never  had  the  money  on  the  draft.  It 
was  conceded  she  employed  the  defendant  to  procure  a  pen- 
sion for  her,  which  he  did.  It  appeared  from  the  evidence 
that  application  was  made  for  the  pension  and  for  the  bounty 
and  back  pay,  contemporaneously,  in  the  plaintiff's  name, 
without  any  name  being  inserted  in  the  papers  as  her  attor- 
ney ;  that  the  defendant  and  his  late  partner  Rogers  prepared 
and  attended  to  the  proper  execution  of  the  papers,  and  sent 
them  to  the  department.  It  appeared  that  on  June  14,  1865, 
the  certificate  of  allowance  of  the  bounty  and  back  pay  by 
the  second  auditor  and  second  comptroller,  with  a  receipt  to 
Maj.  W.  W.  Herrick,  paymaster,  was  received.  They  were 
all  in  printed  forms  on  one  sheet  of  paper.  The  name  of 
the  paymaster  was  written  in  in  a  different  handwriting  from 
the  signature,  or  the  date  and  amount.  The  certificate  of 
the  amount  due  the  deceased  husband  by  the  second  auditor 
sent  to  the  second  comptroller  refers  to  * 'vouchers  herewith 
transmitted" ;  and  attached  to  the  certificate  of  the  two,  as 
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presented  in  the  county  court,  were  the  application,  proof  of 
marriage,  and  proof  of  identity  of  the  plaintiff  as  the  widow 
of  the  deceased  soldier.  These  appear  to  have  been  one 
bundle  of  papers  constantly  kept  together.  They  have  the 
post-office  address  of  the  plaintiff  in  two  places,  and  did  not 
have  the  post-office  address  of  any  other  person.  Whether, 
therefore,  these  papers,  including  the  receipt,  were  received 
from  the  second  comptroller  or  from  the  paymaster,  when 
returned  to  the  latter  they  informed  him  of  the  post-office 
address  of  the  plaintiff.  The  plaintiff"  signed  the  receipt 
and  the  defendant  witnessed  her  signature,  and  sent  the 
papers  to  the  paymaster.  The  plaintiff*  admitted  that  she 
was  told  that  all  communications  from  the  department  would 
come  addressed  to  her,  and  she  supposed  they  did,  but  that 
she  never  received  the  draft  from  the  paymaster  nor  the 
money  thereon.  The  defendant  denies  that  he  ever  received 
any  communications  from  the  department  or  paymaster  on 
plaintiff^'s  business.  The  plaintiff^  at  times  denies  that  the 
endorsement  of  her  name  on  the  draft  was  made  by  her,  and 
at  other  times  admits  that  it  looks  like  her  signature.  She 
places  her  denial  upon  the  ground  that  she  never  received 
the  money  on  it.  Her  testimony  shows  that  the  National 
Bank  of  Newbury  cashed  the  check  June  26,  1865.  She 
testifies,  and  produces  some  supporting  testimony,  that  she 
was  out  of  the  State  from  April  or  May  until  after  July  4  of 
that  year.  She  also  testifies  that  no  papers  on  this  business 
were  sent  to  her  during  that  time.  She  admits  that  at  one 
time  she  received  from  the  department  a  long  envelope  con- 
taining a  check  or  draft  which  she  got  cashed  without  show- 
ing it  to  the  defendant,  but  claims  it  was  a  pension  check. 
But  her  testimony  shows  that  her  pension  check  of  that  date 
came  from  the  St.  Johnsbury  pension  agency  through  Theron 
Howard,  who  acted  as  her  attorney  to  draw  it,  and  who  sent 
it,  endorsed  by  him,  to  Leslie  &  Rogers,  who  endorsed  it  to 
the  plaintiflT.     The  paymaster's  draft  was  not  endorsed  by 
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Leslie,  nor  by  Leslie  &  Rogers,  as  would  ordinarily  be  the 
ctse  if  they  drew  the  money  on  it.  This  is  substantially 
what  was  shown  on  the  trial ;  and  the  question  is,  was  there 
any  evidence  tending  to  show  that  the  defendant  or  Leslie  & 
Rogers  received  the  paymaster's  draft,  or  the  money  on  it? 
It  is  not  contended  that  there  was  any  direct  testimony  tend- 
ing to  show  that  he  or  they  did.  But  it  is  contended  that, 
inasmuch  as  the  defendant  witnessed  the  plaintiff's  signature 
to  the  receipt  for  the  bounty  and  back  pay,  and  sent  it  with 
a  letter  to  the  paymaster,  it  may  be  presumed,  from  the 
ordinary  course  of  business,  that  the  draft  was  returned  to 
him,  when  the  plaintiff  testifies  she  did  not  receive  it,  and 
was  out  of  the  State  at  the  time.  But  we  do  not  think  that 
any  such  presumption  arises,  when  the  plaintiff's  testimony 
shows  that  the  papers  sent  the  paymaster  with  the  receipt 
bore  her  post-office  address,  and  did  not  contain  the  name  of 
anyone  as  her  attorney,  nor  was  the  claim  assigned  to  any 
one ;  and  when  she  calls  the  defendant  to  the  stand,  and  he 
testifies  that  he  did  not  receive  the  draft  nor  the  money  upon 
it,  no  presumption  arises  that  the  paymaster  would  send  the 
draft  to  the  defendant  even  if,  in  the  letter  accompanying  the 
receipt,  he  gave  his  post-office  address,  which  is  not  shown. 
The  defendant  was  not  entitled  to  the  draft,  and  so  far  as  the 
papers,  which  were  sent  with  the  receipt  to  the  paymaster, 
show,  was  a  stranger  to  it.  Both  the  plaintiff  and  defendant 
testify  positively  that  neither  received  it.  We  are  not  shut 
up  to  the  conclusion  that  one  of  them  must  have  received  it. 
It  was  in  the  possession  of  the  bank,  but  how  is  not  shown. 
Some  other  one  might  have  passed  it  to  the  bank  as  well  as 
the  defendant.  It  came  through  the  mail,  and  might  have 
been  stolen.  But  it  is  more  probable  that  the  draft  which 
the  pladntiff  testifies  that  she  received  from  the  department 
and  obtained  the  money  on,  without  showing  it  to  the  de- 
fendant, was .  thie  draft  in  controversy,  and  that  after  the 
lapse  of  twenty-five  years  she  has  forgotten  about  it.  But 
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however  this  is,  we  do  not  discover  any  testimony  which 
tended  to  show  that  the  defendant  received  the  draft  or  the 
money  on  it. 

yudgment  affirmed. 


STATE  V.  JOHN  O'GRADY. 


General  Term,  1892. 


Charge  of  court.     Omission  of  resfondent  to  contradict 
testimony  of  State,     Argumentativeness. 

1.  Under  the  circumstances  of  this  case  it  was  not  error  for  the 

court,  after  telling  the  jury  that  the  respondent  was  to  be 
presumed  innocent  until  proved  guilty  beyond  a  reasonable 
doubt,  and  that  the  respondent's  omission  to  testify  must 
not  be  taken  against  him,  to  further  instruct  them  that  they 
might  consider  the  fact  that  the  respondent  had  not  offered 
evidence  to  contradict  that  of  the  State. 

2.  The  court  does  not  commit  legal  error  by  exposing  in  its 

charge  the  fallacy  of  a  respondent's  claims,  so  long  as  it 
does  not  limit  the  fair  scope  of  the  testimony,  nor  with- 
draw it,  or  any  proper  legal  view  of  it,  from  the  consider- 
ation of  the  jury. 

Information  for  keeping  intoxicating  liquor  with  intent  to 
sell.  Plea,  not  guilty.  Trial  by  jury  at  the  March  term, 
Washington  county,  1892,  Thompson,  J.,  presiding.  Ver- 
dict, guilty.     The  respondent  excepts. 

The  respondent  excepted  first,  to  the  charge  of  the  court 
in  relation  to  the  failure  of  the  respondent  to  testify. 
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Second,  to  the  review  of  the  evidence  by  the  court  as 
argumentative  and  against  th^  interest  of  the  respondent. 

The  charge  in  the  first  respect  complained  of  sufficiently 
appears  in  the  opinion.  That  referred  to  by  counsel  for  the 
respondent  under  the  second  exception  was  as  follows : 

"As  tending  to  show  there  was  intoxicating  liquor  kept 
there  the  State  has  introduced  evidence  tending  to  show  that 
soon  after  the  officers,  or  some  one  of  them  at  least,  entered 
the  front  room,  this  respondent  passed  into  the  second  room. 
One  of  these  officers  testified  that  he  heard  a  noise  as  of 
something  falling.  He  has  described  the  manner  in  which 
he  found  Mr.  O'Grady  near  the  dump,  so  called,  as  it  rises 
in  the  second  room  back  of  the  counter.  He  has  testified 
that  he  smelled  the  fumes  of  whiskey  coming  from  the 
dump.  Now,  if  you  find  that  he  did  in  fact  smell  intoxicat- 
ing liquor,  then  that  establishes,  or  tends  to  establish,  two 
facts :  First,  that  he  did  actually  smell  an  odor  there  pres- 
ent, that  it  had  existence,  and  that  that  odor  came  from 
intoxicating  liquors,  and  therefore  it  tends  to  show  that 
intoxicating  liquor  had  been  present  there. 

**Now,  to  illustrate  how  this  kind  of  testimony  is  acted 
upon  in  the  ordinary  experience  of  mankind,  I  will  bring  to 
your  minds  a  very  homely  illustration,  one  which  presents 
itself  to  me.  You  hear  a  commotion  in  your  hen-house ; 
you  are  aware  by  the  disturbance  that  some  animal  is  there ; 
you  hasten  to  the  place ;  you  do  not  see  the  animal,  he  has 
fled  at  your  approach ;  but  when  you  get  in  there  you  have 
the  unmistakable  odor  of  a  skunk.  There  is  the  evidence 
of  an  odor,  and  that  proves  that  that  animal  has  been  there 
at  some  time.  It  is  on  account  of  our  being  able  to  act  upon 
such  circumstances  as  these,  arising  in  our  ordinary  human 
experience,  with  reasonable  safety  and  a  reasonable  assump- 
tion of  their  truth,  that  the  law  has  permitted  this  class  of 
evidence  to  be  used  in  criminal  cases. 

*'If  you  are  satisfied  from  the  evidence  of  Mr.  Cook  that 
he  smelled  the  fumes  of  intoxicating  liquor  there,  you  will 
say  whether  or  not  there  was  intoxicating  liquor  there  in 
that  dump.  It  does  not  make  any  diflference  whether  the 
officer  found  any  liquor  so  that  he  was  able  to  lay  his  hand 
upon  it.  If  you  find  there  was  intoxicating  liquor  there, 
that  establishes  that  fact." 
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Lord  &  Boynton  for  the  respondent. 

The  charge  as  to  the  respondent's  failure  to  testify  was 
erroneous.     R.  L.  1,655  5  State  v.  Cameron^  40  Vt.  555, 

Zed  S.  Stanton^  State's  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by  ' 

ROSS,  Ch.  J.  This  is  a  prosecution  for  keeping  intoxi- 
cating liquor  with  intent  to  dispose  of  the  same  unlawfully. 
The  evidence  to  support  it  was  partly  circumstantial.  It 
consisted  largely  of  the  testimony  of  three  officers  who 
searched  the  respondent's  place  of  business.  They  found 
no  intoxicating  liquor.  They  found  the  respondent  there 
alone,  and  upon  the  entry  of  the  foremost  officer,  a  dump 
beneath  the  bar  was  dropped.  This  officer  testified  to  de- 
tecting fumes  of  whiskey  arising  from  the  dump.  He  imme- 
diately went  down  stairs  to  examine  and  ascertain  what  had 
been  dumped.  When  arriving  there  he  found  ammonia  had 
been  poured  into  the  dump,  the  fumes  of  which  were  so 
strong  that  he  could  not  then  examine  it. 

The  state's  testimony  also  tended  to  show  that  the  respond- 
ent caused  a  stream  of  water  to  be  turned  into  the  dump. 
It  does  not  appear  that  the  other  officers,  who  came  in  a  lit- 
tle later,  testified  to  detecting  the  fumes  of  whiskey.  The 
greater  part  of  the  testimony  for  the  State  was  in  regard  to 
facts  and  occurrences  to  which  there  were  witnesses  other 
than  the  respondent  and  the  witnesses  improved  by  the 
State.  The  respondent  did  not  testify,  nor  did  he  call  any 
witnesses  in  his  behalf.  The  court  instructed  the  jury  that 
the  respondent  was  presumed  to  be  innocent  until  proved 
guilty  beyond  a  reasonable  doubt,  properly  explaining  this 
measure  of  proof;  that  circumstantial  evidence,  if  it  con- 
vinced them  by  this  measure  of  proof ,  warranted  a  convic- 
tion.     The   court  then   said:     "The   circumstances   upon 
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which  the  State  relies  to  establish  this  case  arose  from  this 
search  and  attempted  seizure  made  on  or  about  the  fifteenth 
of  last  mouth.  The  evidence  of  the  State  is- uncontradicted 
by  any  evidence  introduced  on  the  part  of  the  respondent. 
The  respondent  has  not  testified.  The  mere  fact  that  he  has 
not  testified  is  not  to  be  taken  against  him.  You  have  no 
right  to  consider  that  fact,  but  you  have  a  right  to  consider 
the  fact  that  the  evidence  introduced  by  the  State-  has  not 
been  contradicted  only  so  far.  as  it  maybe  contradicted  in 
and  of  itself."  To  this  portion  of  the  charge  the  respondent 
duly  excepted.  He  now  contends  that  it  did  not  give  him 
the  full  benefit  of  R.  L.  1,655,  allowing  respondents  at  their 
own  request,  to  testify,  which  provides^  **but  the  refusal  of 
such  person  to  testify  shall  not  be  considered  by  the  jury  as 
evidence  against  him."  The  court  pointedly  told  the  jury 
they  had  no  right  to  consider  the  fact  of  his  neglect  or  refusal 
to  testify  against  him.  In  coupling  the  right  to-  consider  the 
fact  that  the  evidence  introduced  by  the  State  had  not  been 
contradicted  with  this  announcement,  the  court  did  not  com- 
mit any  legal  error.  If  it  impliedly  told  the  jury  that  they 
might  consider  the  fact  that  the  respondent  had  not  called 
other  witnesses  who  were  present  to  contradict  the  witnesses 
of  the  State,  as  bearing  upon  the  credibility  of  the  latter, 
this  was  only  adapting  its  charge  to  the  facts  and  circum- 
stances of  the  case.  The  court  should  always  adapt  its 
charge  to  the  facts  and  testimony  of  the  case.  We  do  not 
think  the  jury  could  thereby  have  obtained  the  impression 
that  they  could  consider  the  fact  that  the  respondent  had  not 
testified  as  any  evidence  against  him.  The  charge  on  this 
subject  was  not  as  much  open  to  criticism  as  was  the  charge 
in  Slate  v.  Cameron^  40  Vt.  555,  relied  upon  by  the  respond- 
ent, which  was  held  to  be  without  legal  error. 

The  respondent  also  urges  that  the  charge  was  argument- 
ative, instancing  that  part  of  it  which  relates  to  the  fumes  of 
liquor,  and  especially  the  first  illustration  used  by  the  court. 
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If  open  to  this  objection,  no  legal  error  in  this  portion  of  the 
charge  is  called  to  our  attention.  Doubtless  the  counsel  of 
the  respondent  had  urged  upon  the  jury  the  unreliability  of 
circumstantial  evidence,  and  the  danger  attending  a  convic- 
tion upon  it.  The  illustration  doubtless  brought  forcibly  to 
the  attention  of  the  jury  that  some  kinds  of  circumstantial 
evidence  might  be  convincing  and  reliable,  and  for  that  rea- 
son the  charge  might  be  characterized  as  argumentative,  in 
that  it  met  and  answered  the  position  taken  and  urged  by 
respondent's  counsel.  Yet  it  was  adapted  to  the  circum- 
stances which  the  evidence  of  the  State  tended  to  establish. 
It  contained  no  legal  error.  How  far  and  in  what  manner 
the  court  may  meet,  by  its  charge,  the  misleading  arguments 
of  counsel,  must  largely  be  governed  by  the  circumstances 
and  evidence  of  each  case.  If  the  charge  does  not  deprive 
the  excepting  party  of  any  legal  right  by  limiting  the  fair 
scope  of  the  testimony  or  withdrawing  it,  or  any  proper  legal 
view  and  effect  of  it,  from  the  consideration  of  the  jury,  it  is 
not  legal  error.  No  legal  error  in  this  respect  is  pointed 
out  or  claimed.  This  disposes  of  the  exceptions  now  insist- 
ed upon. 

judgment  that  there  is  no  error  in  the  proceedings  of  the 
county  courts  that  the  respondent  take  nothing  by  his  except 
tionsy  and  that  mittimus  issue  to  carry  into  effect  the  sen-- 
tence  there  imposed. 
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CHARLOTTE  W.  HACKETT 

V. 

LORENZO  C-  MOXLEY. 


General  Term,  1892. 


Husband  and  wife.     Note  of  husband  to  wife  for  her  real 

estate.     Gift  of  same  to  third  f  arty.    Equity. 

Condition  to  gift. 

A,  being  the  owner  of  an  undivided  interest  in  a  farm  which  she 
had  inherited  from  her  father,  married  the  defendant.  Sub- 
sequently the  defendant  bought  the  farm  and  gave  A,  his 
wife,  his  note  in  payment  of  her  interest  in  the  same.  A 
kept  the  note  as  her  separate  property,  and  the  defendant 
made  payments  upon  it  from  time  to  tin>e.  A  gave  this 
note  to  the  oratrix,  reserving  the  single  right  to  use  the 
avails  during  her  lifetime,  if  she  needed.  She  never  did 
use  any  part  of  them  during  her  life,  and  this  suit  was 
brought  after  her  death  to  collect  the  balance  due  on  the 
note.     Upon  these  facts,  Held: 

1.  The  note  was  upon  good  consideration;  for,  granting  that  the 

husband  had  a  life  interest  in  the  real  estate  of  his  wife,  his 
purchase  gave  him  additional  rights,  and  it  may  be  fairly 
inferred  that  the  note  was  in  payment  for  these  rights ;  or 
he  might  waive  his  marital  rights,  and  should  be  considered 
to  have  done  so  by  giving  this  note  and  making  payments 
upon  it. 

2.  The  oratrix  may  prosecute  this  suit  in  equity ;  for  while  the 

note  would  not  be  enforceable  at  law,  it  was  evidence  of  a 
valid,  equitable  claim  in  favor  of  the  wife  against  the  de- 
fendant, which  could  have  been  maintained  by  the  wife  in 
a  court  of  chancery. 

3.  An  assignment  of  the  note  operated  as  an  assignment  of  this 

equitable  claim,  without  any  written  transfer. 
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4.  The  condition  attached  to  the  gift  did  not  modify  it. 

5.  The  consent  of  the  husband  to  the  making  of  the  gift  was 

not  necessary. 

Bill  in  chancery.  Heard  upon  general  demurrer  at  the 
May  term,  1891,  Windsor  county.  Taft,  chancellor,  sus- 
tained the  demurrer  pro  forma:    Thie  ofatrix  appeals. 

C  P.  Tar  bell  for  the  oratrix. 

The  note  being  from  the  husband  to  his  wife,  was  void  at 
law.  Sweat  v.  Hall,  8  Vt.  187  ;  Ellsworth  v.  Hopkins,  58 
Vt.  705. 

Still  it  represents  an  enforceable  equitable  right.  White 
and  Wife  v.  Watte,  47  Vt.  502;  Richardson;  Admr.,  v, 
MerriWs  Estate,  32  Vt.  27  ;  Spooner  and  Wife  v.  Rey- 
nolds, 50  Vt.  437  ;  Pinney  et  aL  v.  Fellows,  15  Vt.  "535  ; 
Cardell  v.  Ryder  et  al.,^^  Vt.'  47  ;  Hamaker  v.  Hamaker^ 
88  Ala.  431 ;  Mundy y.  Collier,  (N.  J.)  14  Atl.  Rep.  21 ; 
Frany  et  aL  v.  Booth  et  aL,  37  Vt.  78 ;  Hubbard  v.  Bug- 
bee,  58  Vt.  172,  177. 

The  gift  was  valid.  Pom.  Eq.  Jur.  §  1,148  ;  Caldwell  v. 
Renfrew,  33  Vt.  213 ;  Grover,  Admr.,v.  Grover,  24  Pick. 
261  ;  Blanchard  v.  Sheldon,  43  Vt.  512. 

Consent  of  the  husband  was  not  necessary.  3  Pom.  Eq. 
Jur.  p.  26,  §  1,104. 

Hunton  &  Stickney  ior  the  defendant. 

The  note  is  without  consideration.  Hubbard  v.  Bugbee, 
58  Vt.  172  ;  Jenny  V,  Jenny,  24  Vt.  324;  Learned  v.  Cut- 
ler, 18  Pick.  9 ;  Hathaway  v.  Hathaway ,  44  Vt.  658 ;  i 
Wash.  Real  Prop.,  Chap.  7,  §  19;  Jennings  v.  Davis,  31 
Conn.  134,  141  ;  R.  L.,  §  2,325  ;  Peck  v.  Walton,  26  Vt. 
82,87;  McCampbell  w.  Mc Campbell,  2  Lea.  661 ;  Perry 
Trusts,  §  647. 
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The  oratrix  has  a  Jegal  remedy.  .  Currier  Wi  Rosebrook^ 
48  Vt.  34;  Durkee  v,  Durkee^,  ^gVt. .'jo ;  Alkee^  Admr.^  v. 
Cole,  39  Vt-  319. 

There  was  no  written  assignment.,     2  Kent  439. 

The  gift  was  void  for  the  reason  that  the  donor  retained,  an 
interest.  2  Black.  Com*^  440,.  441 ;  2  Kent  Com.  438 ; 
Matthews  v.  Hoaglandy  21  AtK  Rep.  1,055 ;  Toung  Vi 
Young,  80  N.  Y.  422.  ..... 

There  is  no  equitable  ground  fqr  a  decree.  Matthews  v. 
Hoagland,  21  Atl.  Rep.  1,065;  May,  Fraud,  Con.  406; 
Weale  v.  Ollive,  17  Beav.  252;  Milroy  v.  L<frd,  4  De.  G. 
F.  &  J.  264,  374,  cited  2  Pom.  Eq.  Jur.  967,  p.  547. 

The  wife  could  not  make  this  gift  without  the  consent  of 
her  husband.  FellrnatCs  Admr.  v.  Landis^  18  Atl..  Rep. 
941 ;  Petit  V.  Fretz,^  33  Pa.  St.  118,  123. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  This  cause  was  heard  on  demurrer  to  the 
bill.  The  oratrix  alleges  that  Abbie  Hackett  and  her  two 
sisters  were  the  owners  of  a  farm  ;  that  while  they  So  owned 
it  Abbie  Hackett  became  the  wife  of  the  defendant ;  that 
afterwards,  on  the  4th  day  of  May,  187 1,  the  farm  was  sold 
at  auction,  and  the  defendant  became  the  owner ;  that  Abbie 
Moxley's  share  of  the  purchase  money  was  five  hundred  and 
forty-seven  dollars  and  forty-eight  cents,  for  Which  the  de- 
fendant gave  her  his  note  of  that  date,  payable  to  her  or 
bearer,  in  two  years  from  its  date,  with  interest  annually ; 
that  the  note  was  delivered  to  Abbie  Moxley,  and  was  by 
her  kept  as  her  own  property,  separate  and  apart  from  the 
property  of  the  defendant,  until  she  gave  it  to  the  oratrix ; 
that  the  note  was  given  in  payment  of  the  share  or  interest 
of  said  Abbie  Moxley  in  the  estate  of  her  father,  and  that 
no  part  of  the  consideration  thereof  came  from  any  other  or 
different  property  or  source ;  that  the  defendant  made  pay- 
ments on  the  note  from  time  to  time,  the  sum  of  which  is 
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four  hundred  and  forty-three  dollars  and  thirty-seven  cents ; 
that  the  value  of  the  farm  is  five  hundred  dollars ;  that  said 
Abbie  Moxley  died  November  27,  1890;  that  the  oratrix  is 
the  niece  of  said  Abbie  Moxley ;  that  said  Abbie  Moxley 
gave  and  delivered  said  note  to  the  oratrix,  subject  to  no 
limitations  or  qualifications  except  that  said  Abbie  Moxley 
reserved  the  right  to  use  such  portion  of  the  avails  of  the 
note  as  she  might  require  during  her  lifetime ;  that  she  did 
not  require  any  of  the  avails  of  the  note,  or  in  any  way  re- 
voke or  cancel  said  gift ;  and  that  since  said  gift  was  made 
the  oratrix  has  held  said  note  as  her  sole  and  absolute 
property. 

It  not  appearing  that  the  wife  held  the  real  estate  to  her 
sole  and  separate  use,  the  defendant  claims  that  it  is  infera- 
ble from  the  bill  that  he  was  entitled  to  the  use  of  the  estate, 
at  least  during  the  life  of  his  wife,  and  that,  to  the  extent  of 
this  interest,  the  note  is  without  consideration,  and  cannot  be 
enforced  in  a  court  of  law  or  equity.  By  the  conveyances 
the  defendant  became  seized  of  the  estate  in  his  own  right. 
He  could  sell  and  convey  it,  and  if  not  conveyed  by  him  it 
would  descend  to  his  heirs.  A  majority  of  the  court  are  of 
the  opinion  that  it  is  fairly  inferable  from  the  facts  stated  in 
the  bill  that  the  defendant  promised  to  pay  the  five  hundred 
dollars  evidenced  by  the  note  in  consideration  of  the  addi- 
tional rights  acquired  by  the  conveyance.  Also,  that  the 
defendant  could  waive  his  marital  rights  in  and  to  the  estate, 
and  that  nothing  appearing  to  the  contrary,  it  may  be  in- 
ferred from  the  fact  that  he  took  an  absolute  conveyance  of 
the  estate,  gave  his  note  therefor,  made  payments  thereon, 
and  treated  the  note  as  the  separate  estate  of  his  wife,  that 
he  intended  to  do  so.  If  the  defendant  intended,  by  taking 
the  conveyance  and  giving  his  note  therefor,  to  waive  his 
marital  rights  in  and  to  the  estate,  or  made  the  promise  evi- 
denced by  the  note  in  consideration  of  rights  acquired  by 
the  conveyance  in  addition  to  his  marital  rights,  the  promise 
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is  enforceable  in  a  court  of  equity.  Barron  v.  Barron  ei 
aL^  24  Vt.  375  ;  Car  dell  v,  Ryder  et  al.^  35  Vt.  47  ;  Nteks^ 
ardson^  Admr.jV.  Estate  of  Merrill  et  aL<,  32  Vt.  27; 
Pinney  et  aL  v.  Fellows  et  a/.,  15  Vt.  525 ;  Templet  on  v. 
Browny  86  Tenn.  50;  McCamfbellv.McCamfbell^  2  Lea. 
661  (31  Am.  Rep.  623)  ;  May  v.  May^  9  Neb.  16  (31  Am. 
Rep.  399)  ;  White  and  Wife  v.  Waite^  47  Vt.  502  ;  Child 
V.  Pearly  43  Vt.  224. 

The  oratrix's  rights  rest  wholly  upon  the  equitable  rights 
of  the  wife.  She  paid  nothing  for  the  note,  and  there  has 
been  no  new  promise.  The  note  itself  is  not  enforceable, 
but  it  is  evidence  of  an  equitable  claim,  enforceable  by  the 
wife  in  her  lifeffme  in  a  court  of  equity  only,  and  by  the 
gift  and  delivery  of  it  to  the  oratrix,  this  equitable  claim 
was  transferred  to  her,  and  is  enforceable  by  her  in  a  court 
of  equity  only.     Sweat  v.  HalU  8  Vt.  187. 

It  is  contended  that  no  valid  gift  of  this  claim  could  be 
made  without  a  written  assignment.  The  equitable  claim  of 
the  wife  was  evidenced  by  the  note,  and  the  delivery  of  the 
evidence  of  the  claim,  under  the  circumstances  stated  in  the 
bill,  constitutes  a  valid  gift.  A  good  and  effectual  equitable 
assignment  of  a  chose  in  action  may  be  by  parol,  and  courts 
of  equity  will  take  notice  of  and  give  effect  to  such  assign- 
ments. Grover^  Admr.j  v.  Grover^  24  Pick.  261  (35  Am. 
Dec.  319)  ;  Batesy  Admr.y  v.  Kemptony  7  Gray  382. 

The  condition  annexed  to  the  gift  does  not  nullify  it.  The 
only  condition  of  defeasance  was  the  right  of  the  donor  to 
use  such  portions  of  the  avails  of  the  note  as  she  might  re- 
quire during  her  lifetime.  She  required  nothing,  and  by 
her  death  the  gift  was  freed  from  this  condition  of  defeasance. 
The  case  of  Blanchardv.  Sheldon y  43  Vt.  512,  is  full  author- 
ity for  this  holding. 

The  consent  of  the  husband  to  the  gift  was  not  necessarj'. 
The  equitable  claim  being  the  separate  estate  of  the  wife, 
she  could  dispose  of  it  in  the  same  manner  as  if  unmarried. 
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3  Pom.  Eq.  Jur.,  §  i^io\  \  Wtllardy  Admr.^  v.  Dow^  54  Vt. 
i88 ;   Caldwell,  Admr.,  v.  Renfrew^  33  Yt.  213. 

The  pro  forma  decree  of  the  court  of  chancery  is  reversed; 
demurrer  overruled;  bill  adjudged  sufficient^  and  cause  re- 
manded. 


LUCIUS  CUMMINGS  v.  BLACK  &  COVELL- 


General  Term,  1892. 


Construction  of  deeds.     Description  by  metes  and  bounds 

prevails. 

In  the  construction  of  deeds  a  particular  description  by  metes  and 
bounds  will  prevail  over  a  general  description  by  designation. 

Petition  of  foreclosure.  Heard  upon  bill,  answer  and  the 
report  of  a  special  master  at  the  March  term,  1892,  Wash- 
ington county.  Thompson,  chancellor,  decreed  for  the 
orator  as  to  the  entire  premises  claimed  by  him..  The  de- 
fendants appeal.     The  opiipion  states  the  case. 

T,  y.  Deavitt  for  the  orator. 

The  last  description  will  prevail.  Wilder  v.  Davenport^ 
58  Vt.  642  ;  Lippett  V.  Kellcy,  46  Vt.  516;  2  Wash.  Real 
Prop.  684. 

S,  C.  Shurtleff  for  the  defendants. 

The  description  by  metes  and  bounds  must  govern.      GiU 
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man  v.  Smithy  12  Vt.  150;  Morrow  v.  Wilson^  30  Vt.  118; 
SpilUrv.  Scribnery  36  Vt.  245. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  pleadings  in  this  case  have  not  been 
furnished.  We  assume  they  are  drawn  so  as  to  raise  the 
question  discussed. 

The  contention  is  in  regard  to  what  is  conveyed  by  the 
mortgage  sought  to  be  foreclosed.  The  description  of  the 
premises  is  in  these  words:  ''Being  fifty  acres  of  land  in 
the  southeasterly  corner  of  lot  number  six  in  the  tenth  range, 
except  one  acre  heretofore  conveyed  by  Silas  Black  to  Sam- 
uel Pratt ;  also  a  part  of  the  west  end  of  lot  number  five  in 
said  tenth  range,  lying  west  of  the  road ;  being  all  and  the 
same  farm  and  premises  whereof  my  father,  Silas  Black, 
died  seized  and  possessed,  and  estimated  to  contain  sixty-five 
acres.  The  said  farm  is  bounded  westerly  and  northerly  by 
the  Taylor  farm,  commonly  so  called,  easterly  by  the  road 
leading  from  said  Taylor  farm  past  my  house,  and  southerly 
by  the  Pratt  farm,  so  called."  The  father  died  seized  and 
possessed  of  a  farm  made  up  from  three  pieces,  the  two 
pieces  first  mentioned  in  the  description  of  the  deed,  and  a 
third  piece  which  cornered  on  the  larger  of  the  two  pieces 
on  the  southwest,  containing  seven  and  one-half  acres.  The 
first  two  pieces  answer  and  satisfy  the  particular  description 
in  the  deed,  in  lot,  in  range,  in  number  of  acres,  and  in 
lands  bounding  them  on  the  four  sides.  In  short,  they 
answer  and  satisfy  the  description  in  every  particular,  ex- 
cept they  do  not  cover  all  the  farm  whereof  the  father  died 
seized  and  possessed.  To  answer  this  general  description 
the  third  piece  must  be  added.  But  if  the  third  piece  is 
added,  its  west  end  is  left  unbounded  by  that  part  of  the 
description  which  names  the  lands  bounding  the  entire  prem- 
ises.    It  also  lies  south  of  the  line  dividing  ranges  ten  and 
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eleven,  and  increases  the  number  of  acres  beyond  the  num- 
ber called  for  by  the  deed.  The  intention  of  the  parties,  as 
gathered  from  th£  language  used  when  applied  to  the  prem- 
ises, controls,  in  giving  construction  to  what  is  conveyed  by 
a  deed.  In  ascertaining  such  intention,  when  the  particular 
and  the  general  description  do  not  coincide,  effect  must  be 
given  to  the  particular  description,  such  as  expressed  by 
courses  and  distances,  by  permanent  muniments,  by  lot  and 
range,  and  by  the  adjoining,  surrounding  lands.  It  is  less 
probable  that  the  parties  would  make  an  unnoticed  mistake 
in  the  particular  than  in  the  general  description.  In  the 
particular  description  they  aim  at  greater  accuracy  and 
greater  certainty  than  in  the  general  description.  The  gen- 
eral description  is  but  a  farther  description  of  the  same,  and 
not  other  lands  than  those  included  in  the  more  definite  or 
particular  description.  The  language  of  the  description  in 
the  deed  is  analogous,  and  in  legal  effect,  identical,  with  that 
construed  in  Spillerw.  Scribner^  36  Vt.  245.  It  is  there 
said :  **It  is  a  well  settled  principle  that  when  the  land  con- 
veyed is  described  in  the  deed  by  clear  and  well  defined 
metes  and  bounds,  so  that  the  boundaries  thereof  can  be 
thereby  readily  determined,  such  description  shall  prevail, 
and  settle  the  boundaries  of  the  land  over  any  general  words 
of  description  that  may  have  been  used  in  the  deed,  tending 
to  enlarge  or  diminish  the  boundaries."  See,  also,  Gilman 
V.  Smithy  12  Vt.  150,  Hibbard  v.  Hurlburt^  10  Vt.  173, 
Morrow  v.  Willard.  30  Vt.  118.  This  construction  revers- 
es the  decree  of  the  court  of  chancery,  and  excludes  the 
seven-and-one-half-acre  piece  from  the  premises  conveyed. 
Decree  reversed^  and  cause  remanded  with  a  mandate. 
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CHARLES  DANO  et  al.,  v.  GEORGE  C.  SESSIONS* 


Addison  County,  1893. 


Before :     Tyler,  Munson,  Start  and  Thompson,  JJ. 

Variance.    Sale  by  one^  conveyance  by  another.    Evidence^ 

I.  No  question  of  variance  between  the  pleadings  and  evidence, 
which  is  not  a  substantial  one,  will  be  entertained  in  the 
supreme  court,  unless  the  exceptions  show  that  it  was 
brought  to  the  attention  of  the  court  below  and  passed 
upon. 

a.  The  declaration  alleged  that  the  defendant  sold  the  plaintiffs 
certain  premises  by  falsely  representing  to  them  that  the 
parcel  contained  much  more  land  than  it  actually  did. 
Held^  that  the  introduction  of  a  deed  of  the  said  premises 
from  the  defendant's  brother,  instead  of  from  the  defend- 
ant, was  no  substantial  variance. 

3.  In  connection  with  this  deed  evidence  was  properly  admitted 
that  during  the  negotiations  which  led  up  to  the  sale  the 
defendant  informed  the  plaintiff  that  the  land  belonged  to 
him,  but  that  the  title  was  in  his  brother,  who  would  exe- 
cute the  conveyance. 

Action  on  the  case.  Trial  by  jury  at  the  June  term,  1892, 
Taft,  J.,  presiding.  Verdict  and  judgment  for  the  plain- 
tiffs. The  defendant  excepts.  The  case  appears  in  the 
head  notes  and  opinion. 

W.  H.  Bliss  for  defendant. 

The  deed  had  no  tendency  to  support  the  declaration. 
Wright  V.  Geer^  6  Vt.  151 ;  Vail  v.  Strongs  10  Vt.  457  ; 
Mann  v.  Birchard^  40  Vt.  326. 
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Stewart  &  Wilds  for  the  plaintiffs. 

START,  J.  The  plaintiffs  offered  in  evidence  a  war- 
ranty deed  of  the  premises,  described  in  the  declaration,  ex- 
ecuted by  riiram  C.  Sessions,  a  brother  of  the  defendant,  to 
the  plaintiffs.  The  defendant  objected  to  the  admission  of 
this  deed,  on  the  ground  that  it  did  not  support  the  declara- 
tion, and  had  no  tendency  to  prove  the  contract  set  forth 
therein ;  and  after  the  evidence  was  closed  the  defendant 
moved  the  court  to  direct  a  verdict  for  the  defendant,  on  the 
ground  that  the  plaintiffs'  evidence  did  not  support  their 
declaration,  but  fatally  varied  therefrom. 

It  does  not  appear  that  any  particular  variances  between 
the  declaration  and  evidence  were  pointed  out  to,  or  passed 
upon  by,  the  county  court.  R.  L.  §  1,391,  provides  that 
in  cases  brought  by  exceptions  to  the  supreme  court  no 
question  of  variance  between  the  pleadings  in  the  suit  and 
the  evidence  shall  be  heard,  except  such  as  it  appears  from 
the  exceptions  were  raised  and  passed  upon  in  the  county 
court,  unless  such  variance  is  material  and  substantial, 
affecting  the  right  of  the  matter.  Under  this  statute  it  is 
not  enough  to  move  for  a  verdict  on  the  ground  of  variance 
between  the  declaration  and  evidence,  or  to  except  to  the 
admission  of  evidence  on  that  ground,  unless  the  variance 
is  material  and  substantial,  affecting  the  right  of  the  matter. 
The  exceptions  must  show  that  the  particular  variance  relied 
upon  was  pointed  out  to,  and  passed  upon  by,  the  county 
court.  Holdridge  v.  Holdridge^s  Estate^  53  Vt.  546; 
Morey  v.  King^  Fuller  &  Co,^  49  Vt.  304. 

The  variance  urged  is  the  failure  to  set  out  that  the 
alleged  sale  was  effected  by  the  defendant's  procuring  a 
conveyance  from  his  brother,  Hiram  C.  Sessions.  The  way 
and  manner  in  which  the  defendant  caused  title  to  the  prem- 
ises to  be  conveyed  to  the  plaintiffs,  after  he  had  induced 
them  to  purchase  by  fraudulently  representing  the  number 
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of  acres  of  land  within  certain  metes  and  bounds,  did  not 
affect  the  right  of  action  or  the  measure  of  damages.  The 
plaintiffs  did  not  claim  to  recover  by  reason  of  anything 
contained  in  the  deed,  and  it  cannot  be  said  that  the  claimed 
variance  in  any  way  affected  the  defendant's  rights  or  lia- 
bility. 

The  case  of  Deakin  v.  Underwood^  37  Minn.  98  (5  Am. 
St.  Rep.  827),  was  an  action  to  compel  specific  performance 
of  a  contract  for  the  sale  of  real  estate.  The  plaintiff 
alleged  that  the  defendant  made  the  contract  by  A.  B.  Wil- 
gus,  his  duly  authorized  agent  and  attorney  in  fact.  The 
contract  was  signed,  **0.  W.  Underwood,  by  A.  B.  Wilgus, 
Agent."  The  evidence  showed  that  the  authority  to  sell  was 
given  to  the  firm  of  A.  B.  Wilgus  &  Bros.,  a  partnership 
composed  of  A.  B.  Wilgus  and  E.  P.  Wilgus.  Mitchell, 
J.,  in  delivering  the  opinion  of  the  court,  said:  ''It  is 
claimed  that  upon  this  state  of  facts  there  was  a  failure  of 
proof.  But  the  material  allegation  of  the  complaint  was 
that  defendant  had  made  this  contract  with  plaintiff.  It  was 
not  necessary  to  allege  that  it  was  made  through  an  agent. 
It  would  have  been  enough  to  declare  upon  it  generally  as 
of  the  personal  act  of  the  principal.  The  substance  of  the 
issue  was  not  whether  the  defendant  had  made  th^  contract 
through  an  agent,  but  whether  he  had  made  it  at  all.  Hence 
it  cannot  be  said  that  there  was  a  failure  of  proof.  The  most 
that  can  be  possibly  claimed  is  that  there  was  a  variance 
between  the  allegation  and  proof,  but  which  could  not,  in 
this  case,  hive  misled  the  defendant  to  his  prejudice,  and 
therefore  is  not  material." 

This  case  was  before  this  court  at  the  February  term,  1891, 
and  it  was  then  held  that  the  action  is  not  an  action  for  the 
recovery  of  damages  for  a  breach  of  contract,  nor  to  enforce 
any  of  its  provisions,  but  to  recover  damages  resulting  from 
the  fraud  of  the  defendant,  which  induced  the  plaintiffs  to 
enter  into  it ;  that  the  gravamen  of  this  complaint  is  that  the 
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defendant  fraudulently  represented  to  them  that  within  the 
metes  and  bounds  described  there  were  one  hundred  and 
sixty  acres,  when  there  were,  as  they  claim,  but  twenty; 
that  the  plaintiffs  may  prove  every  material  fact  alleged  in 
the  declaration  without  proving  title  or  want  of  title ;  and 
that  the  title  to  land  is  not  involved  in  any  issue  presented 
by  the  declaration.  Dano  et  aL^  v.  Sessions y  63  Vt.  405. 
By  this  construction  of  the  cause  of  action  alleged  in  the 
declaration,  the  plaintiffs,  in  making  out  their  case,  were 
required  to  prove  the  alleged  false  representations,  their  re- 
liance upon  them,  their  falsity,  and  the  damage  resulting 
to  them  therefrom ;  and,  in  connection  with  other  evidence 
in  the  case,  the  deed  was  admissible  upon  these  issues.  The 
evidence  tended  to  show  that  the  defendant  was  the  owner 
of  the  premises  described  in  the  declaration,  but  that  the 
title  was  in  his  brother  Hiram,  and  for  this  reason  the  deed 
would  have  to  be  executed  by  him.  It  would  seem  that 
these  facts  were  disclosed  during  the  negotiations  for  the 
sale.  The  alleged  false  representations  were  made  in  the 
course  of  these  negotiations,  and  the  plaintiffs  had  a  right 
to  show  the  negotiations  in  connection  with  which  the  false 
representations  were  made ;  and  in  so  doing  the  manner  in 
which  the  title  was  to  be  transferred  was  disclosed.  It  was 
permissible  for  the  plaintiffs,  in  making  out  their  case,  to 
prove  that  the  sale  was  consummated  pursuant  to  these  nego- 
tiations ;  for  this  purpose,  and  in  connection  with  the  transac- 
tion, the  deed  was  admissible.  The  deed  being  admissible 
in  connection  with  other  evidence,  it  could  not  be  rejected 
because  it  was  not  referred  to  in  the  declaration,  or,  stand- 
ing alone,  did  not  support  the  declaration. 

It  is  claimed  that  a  judgment  in  the  present  case  would 
not  be  available  to  protect  Hiram  C.  Sessions,  if  he  were 
sued  on  the  covenants  in  his  deed.  The  record  does  not 
disclose  any  fact  that  tends  to  show  that  he  is,  or  was  ever, 
under  any  liability  in  respect  to  the  matter  alleged  in  the 
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declaration.  It  does  not  appear  that  he  covenanted  that  any 
specific  number  of  acres  were  contained  within  the  metes 
and  bounds  set  forth  in  his  deed. 

The  plaintiffs'  evidence  tended  to  show  that  the  premises 
belonged  to  the  defendant,  but  the  title  was  in  his  brother, 
Hiram  C.  Sessions,  who  would  have  to  execute  the  deed, 
and  that  the  trade  was  made,  and  the  whole  transaction  sub- 
stantially had,  with  the  defendant.  The  defendant  objected 
to  this  evidence  on  the  ground  that  it  was  an  attempt  to  con- 
tradict and  vary  the  terms  of  a  specialty  by  oral  evidence 
contemporaneous  therewith,  and  the  same  was  received  sub- 
ject to  his  exception.  This  evidence  does  not  contradict  the 
deed.  It  does  not  show  that  the  record  title  to  the  land  was 
in  the  defendant.  On  the  contrary,  it  shows  that  the  title 
was  in  Hiram  C.  Sessions,  and  that  he  would  have  to  exe- 
cute the  deed.  The  oral  evidence  and  deed  taken  together 
show  the  negotiations  that  led  to  the  sale  and  transfer  of  the 
title  in  the  manner  provided  by  the  negotiations.  The  plain- 
tiffs were  not  attempting  to  contradict  a  specialty ;  the  suit 
was  not  brought  on  a  specialty  ;  nor  were  the  contents  of  a 
specialty  in  issue.  The  specialty,  the  deed  from  Hiram  C» 
Sessions  to  the  plaintiffs,  was  properly  in  evidence  for  the 
purpose  of  showing  a  consummation  of  the  sale,  and  as  an 
incident  in  the  transaction.  The  suit  was  founded  on  false 
representations,  orally  made  by  the  defendant  and  orally 
provable  by  the  plaintiffs,  which  were  not  proved  or  dis- 
proved by  the  deed.  The  oral  declarations  of  the  defend- 
ant, the  negotiations  that  preceded  the  execution  of  the  deed, 
with  the  deed,  make  the  transaction  intelligible,  and  support 
the  issues  presented  by  the  pleadings. 

yudgment  affirmed. 
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JEROME  F.  MANNING 

V. 

BENJAMIN  F.  LEIGHTON. 


Addison  County,  February  Term,  1891. 


Before  :     Ross,  Ch.  J.,  Taft,  Munson  and  Thompson,  JJ. 

Implied  fromise.     Attorneys  lien .      Commissioners  of  Ala-- 

bama  Claims,  U.  S.  J?.  S.^  ^  3^477'     What  will  con^ 

fer  jurisdiction  upon  probate  court.      Where 

debt  is  asset.    Ancillary  administration . 

The  plaintiff  began  the  prosecution  of  certain  claims  before  the 
Court  of  Commissioners  of  Alabama  Claims  as  reestab- 
lished by  the  act  of  18S2,  under  contract  that  he  should 
receive  for  his  services  one-half  the  amount  recovered. 
After  the  proofs  had  been  filed,  that  court  decided  that 
judgment  would  not  be  rendered  until  ancillary  administra- 
tion had  been  taken  out  in  the  District  of  Columbia.  Be- 
fore this  was  done  the  plaintiff  was  disbarred,  and  the  clerk 
of  the  court  was  directed  to  substitute  for  that  of  the  plain- 
tiff the  name  of  any  other  attorney  which  the  claimants 
might  in  writing  suggest.  Thereupon,  the  plaintiff  agreed 
with  H.,  then  his  clerk,  to  enter  as  administrator  and  pros- 
ecute the  claims  to  judgment.  Before  this  was  done  H. 
began  practice  for  himself,  and  arranged  with  the  defend- 
ant to  enter  as  administrator,  and  employ  him,  H.,  as  the 
attorney.  The  defendant  did  so,  and  obtained  judgments 
upon  the  strength  of  the  evidence  already  furnished.  These 
judgments  were  partially  satisfied,  the  defendant  settled 
nis  accounts  in  the  probate  court  for  the  District  of  Colum- 
bia, and  paid  over  to  the  claimants  the  sums  their  due 
before  the  commencement  of  this  suit.  The  defendant  had 
no  knowledge  that  the  plaintiff  had  rendered  services  for 
which  he  had  not  been  paid,  nor  of  the  arrangement  be- 
tween the  plaintiff  and  H.     Held^ 
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I.  The  fact  that  the  plaintiff  did  not  present  his  claim  for  ser- 
vices before  the  probate  court  for  the  District  of  Columbia 
does  not  necessarily  bar  his  right  of  recovery,  for  the 
claim  is  against  the  administrator  personally,  and  not 
against  the  estate. 

3.  The  plaintiff  had  no  lien  on  the  funds  in  the  hands  of  the 
defendant. 

(a)  The  act  creating  the  court  provided  that  it  should  on  mo- 
tion allow  the  compensation  of  attorneys,  and  enter  the 
same  as  a  part  of  the  judgment,  and  that  all  other  liens 
should  be  of  no  effect. 

{b)  R.  S.  U.  S.  §  3,477,  providing  that  all  assignments  of 
claims  against  the  United  States  shall  be  void  unless  made 
with  certain  formalities,  would  preclude  the  idea  of  a  lien, 
since  the  claim,  being  against  a  fund  which  had  been  cov- 
ered into  the  treasury  of  the  United  States,  would  be  in 
effect  against  the  United  States. 

3.  If  the  plaintiff  might,  at  some  stage  of  the  proceedings,  and 

in  some  manner,  have  asserted  a  lien  against  these  judg- 
ments, it  does  not  follow  that  the  defendant  is  liable, 
for  he  had  no  notice  of  such  a  lien  until  after  he  had 
paid  over  the  funds. 

4.  The  fact  that  the  defendant  obtained  judgment  in  these  cases 

upon  the  proofs  which  the  plaintiff  had  already  furnished, 
and  so  had  the  benefit  of  what  the  plaintiff  had  done,  does 
not  raise  an  implied  promise  upon  the  part  of  the  defend- 
ant to  pay  the  plaintiff  for  his  services  in  obtaining  such 
evidence,  for  when  he  first  became  connected  with  the  case 
he  found  this  evidence  among  the  files  of  the  court,  beyond 
the  control  of  the  plaintiff,  and  knew  nothing  about  the 
contract  under  which  it  had  been  furnished. 

5.  The  two  things  necessary  to  confer  jurisdiction  upon  a  pro- 

bate court  for  the  granting  letters  of  administration  are, 
the  death  of  the  person  upon  whose  estate  they  are  granted, 
and  domicile  or  assets  within  the  district,  and  if  those  two 
matters  appear  of  record  the  administration  is  at  least 
prima  facie  valid. 

6.  A  claim  enforceable  in  the  District  of  Columbia  and  no  where 

else  is  an  asset  there  upon  which  administration  may  be 
granted,  especially  if,  as  in  this  case,  the  court  refuses  to 
give  judgment  save  in  the  name  of  an  administrator  ap- 
pointed'in  that  district. 

7.  The  fact  that  the  administrator,  in  his  petition  to  the  probate 

court  praying  for  administration,  set  forth  that  he  was  a 
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creditor,  while  the  settlement  of  his  account  showed  that 
he  was  not,  would  not  invalidate  his  appointment. 

8.  The  Court  of  Commissioners  might  properly  refuse  to  give 

judgment  in  favor  of  a  foreign  administrator,  and  require 
the  appointment  of  an  administrator  in  the  District  of 
Columbia. 

9.  The  defendant  cannot  be  held  liable  upon  the  contract  of  the 

foreign  administrators  with  the  plaintiff,  for  the  adminis- 
tration of  the  plaintiff  was  ancillary  to  and  independent  of 
the  administration  in  the  place  of  domicile. 

General  assumpsit.  Heard  at  the  December  term,  1890, 
Start,  J.,  presiding,  upon  the  report  of  a  referee.  Judg- 
ment fro  forma  for  the  plaintiff.  The  defendant  excepts. 
The  opinion  states  the  case. 

Stewart  &  Wilds  for  the  defendant. 

There  was  no  lien.  See  terms  of  act  creating  Court  of 
Alabama  Claims  and  R.  S.  U.  S.  §  3,477.  Also  Bachman 
V.  Lawsofh  109  U.  S.  659 ;  Brooks  v.  A/irens,  68  Md.  212  ; 
fVylie  V.  Cox^  15  How.  415  ;  Trtst  v.  Child^  21  Wall.  441  : 
Wright  V.  Tebbitts,  91  U.  S.  252  ;  Sfofford  v.  Kirk,  97  U. 
S.  484;  Hobbs  V.  McLean,  117  U.  S.  575;  Bailey  v. 
United  States,  109  U.  S.  432  ;  Goodman  v.  Niblack,  102 
U.  S.  556;  Erwin  v.  United  States,  97  U.  S.  392;  St, 
Paul  &  Co,  V.  United  States,  112  U.  S.  733  ;  Flint  &  Co, 
V.  United  States,  112  U.  S.  762;  Mellison  v.  Allen,  30 
Kan.  382. 

The  defendant  had  no  notice  of  the  lien,  if  there  was  one, 
and  was  not  bound  by  it.  i  Jones  Liens,  §  209  ;  Wensh  v. 
Hole,  I  Doug.  238 ;  Read  v.  Duffer,  6  T.  R.  361  ; 
Mitchell  V.  Oldfield,  4  T.  R.  123;  Marshall  \.  Meech,  51 
N.  Y.  140;  Finder  \,  Morris,  3  Caines  165;  Heartt  v. 
Chifman,  2  Aik.  162;  Hoofer  v.  Welch,  43  Vt.  169; 
Toungv.  Dearborn,  7  Foster  324;  Courtney  v.  McGavoc, 
23  Wis.  619 ;    Weed  v.  Boutelle,  56  Vt.  581. 
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A.  P.  Tapper  and  y.  F,  Manning  for  the  plaintiff. 

The  facts  reported  show  that  the  defendant  had  sufficient 
notice  to  put  him  upon  inquiry  as  to  all  the  facts.  Blaindell 
V.  Stearns^  13  Vt.  179;  Stafford  v.  Ballon^  17  Vt.  329; 
McDaniels  v.  Flower  Brook  Mfg,  Co.^  22  Vt.  274  ;  Stevens 
€i  aL^  V.  Goodenough^  26  Vt.  684 ;  Lovell  v.  Field  et  aL^ 
5  Vt.  218. 

The  Court  of  Alabama  Claims  was  bound  to  recognize 
the  foreign  administrators  and  pay  them  the  money.  WiU 
Hams  V.  Sounders^  5  Cold.  60 ;  Tompkins  v.  Tompkins^  1 
Sto.  544 ;  Crondson  v.  Leonard^  4  Cranch  434  ;  The  May^ 
9  Cranch  116 ;  Gelston  v.  Hoyt^  3  Wheat.  246 ;  Armstrong 
V.  Lead^  12  Wheat.  169;  Eliot  v.  Piersol^  i  Pet.  338; 
Thompson  v.  Tolmie^  2  Pet.  157. 

The  probate  court  had  no  jurisdiction  to  appoint  the  de- 
fendant administrator.  The  petitions  do  not  allege  the  death 
of  the  intestate,  and  there  were  no  assets  in  the  District  of 
Columbia.  Bachman  et  al,^  v.  Lawson  et  al.^  109  U.  S. 
659;  Smith's  Lead.  Cas.,  p.  669;  Freeman  Judg.  §  608; 
Sch.  Exr.  and  Admr.  §§  80, 91,  et  seq;  Allen  v.  Dundas^  3 
T.  R.  125. 

There  was  an  implied  promise  from  the  defendant  to  pay 
the  plaintiffs  claim.  Paddock  v.  Kittredge^  31  Vt.  378; 
Booth  V.  Fitzpatrick^  36  Vt.  681 ;  Cobb  v.  Cowdrey  et  aL^ 
40  Vt.  25  ;  Barlow  v.  Smithy  4  Vt.  139,  144 ;  Glass  v. 
Beach,  5  Vt.  172  ;  State  v.  St,  Johnsbury,  59  Vt.  337  ; 
Corey  v.   Gale,    13  Vt.   644;    Bennett's  Vermont  Justice, 

P-  SS' 

The  plaintiff '  had  an  attorney's  lien  upon  the  funds. 
Harris  v.  Osborne,  26  M.  &  P.  228 ;  Nichols  v.  Wilson,  11 
M.  &  W.  105  ;  Whitehead  v.  Lord,  7  Exch.  691  ;  My  gate 
V.  Wilcox,  45  N.  Y.  306 ;  Nickson  v.  Phelns,  29  Vt.  198, 
204 ;  Williams  v.  Ingersoll,  89  N.  Y.  508 ;  Sto.  Equity, 
1,040. 
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These  war  premiums  were  not  claims  against  the  United 
States.  Bailey  v.  United  States,  109  U.  S.  432  ;  Sf  afford 
V.  Kirk,  97  U.  S.  484  ;  2  Abbott's  Nat.  Dig.  609  ;  Burnard 
V.  Rodacanachi,  L.  R.  5  C.  P.  424. 

The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  The  tribunal  of  arbitration  which  met  at 
Geneva,  in  Switzerland,  under  the  provisions  of  the  treaty 
of  Washington,  for  the  adjustment  of  the  claims  of  the 
United  States  against  Great  Britain,  known  as  the  Alabama 
claims,  awarded  to  the  United  States  a  certain  sum  in  gross 
in  satisfaction  of  its  demands.  In  1874,  ^^  Court  of  Com- 
missioners of  Alabama  Claims  was  established  by  act  of 
Congress  to  effect  a  distribution  of  the  sum  so  awarded  ;  but 
after  the  satisfaction  of  all  claims  which  the  court  was 
authorized  to  allow,  a  portion  of  the  award  remained  undis- 
tributed, and  was  covered  into  the  treasury  of  the  United 
States.  In  1882,  this  court  was  reestablished  for  the  allow- 
ance of  claims  directly  resulting  from  damage  done  on  the 
high  seas  by  Confederate  cruisers,  and  claims  for  the  pay- 
ment of  premiums  charged  for  war  risks  after  the  sailing  of 
any  Confederate  cruiser ;  and  provision  was  made  for  the 
payment  of  the  claims  so  allowed  by  the  secretary  of  the 
treasury  out  of  the  balance  of  the  Geneva  award  not  appro- 
priated to  claims  allowed  under  the  previous  act.  This  suit 
is  to  recover  for  services  rendered  in  the  prosecution  of 
claims  of  the  second  class  above  named  before  the  Court  of 
Commissioners  as  thus  reestablished. 

Soon  after  the  passage  of  the  act  of  1882,  the  plaintiff 
undertook  to  prosecute  the  demands  of  certain  complainants, 
under  contracts  by  which  he  was  to  have  one-half  of  the 
amount  recovered  and  collected,  and  was  to  make  no  charge 
unless  recovery  was  had.  These  demands  were  based  upon 
payments  made  by  the  complainants  as  agents  of  certain 
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beneficiaries,  who  had  afterwards  reimbursed  such  com- 
plainants for  the  sums  advanced.  While  these  claims  were 
pending,  the  court  promulgated  a  construction  of  the  statute 
under  which  they  were  presented,  to  the  effect  that  when 
payment  of  premiums  had  been  made  by  one  party  in  his 
own  name  for  the  benefit  of  others,  and  the  amount  of  such 
payment  had  been  refunded  to  him  by  the  persons  for  whose 
benefit  the  payment  was  made,  the  petition  should  be  made 
out  and  sworn  to  in  the  name  of  the  party  who  paid  the  pre- 
miums, on  behalf  of  the  persons  for  whose  benefit  such  pay- 
ment was  made,  and  should  state  the  names  and  residences 
of  the  parties  beneficially  interested,  and  the  amount  of  their 
respective  interests ;  and  that  separate  judgments  should  be 
entered  in  favor  of  such  beneficiaries.  After  this  was  pro- 
mulgated, the  petitions  in  the  cases  in  which  the  plaintiflf  ren- 
dered the  services  sued  for  were  amended  accordingly.  The 
plaintiff  subsequently  continued  the  prosecution  of  the  claims 
under  such  circumstances  regarding  employment  by  the  ben- 
eficiaries as  will  be  hereafter  stated.  Previous  to  the  15th 
day  of  July,  1885,  the  proofs  were  completed,  and  the 
claims  ready  for  judgment  as  the  petitions  then  stood.  On 
that  day  the  court  announced  a  further  decision,  to  the  effect 
that  where  the  claimant's  administrator  received  his  appoint- 
ment without  the  United  States,  ancillary  administration 
must  be  taken  out  in  the  District  of  Columbia,  and  that  the 
ancillary  administrator  only  could  maintain  the  claim  of  the 
decedent  and  take  judgment  thereon.  It  was  also  held  that 
a  judgment  could  not  be  rendered  in  favor  of  a  guardian. 

On  the  29th  day  of  July,  1885,  and  before  any  further 
action  had  been  taken  by  the  plaintiff  upon  the  claims  in 
question  in  view  of  these  decisions,  the  plaintiff  was  prohib- 
ited from  appearing  in  the  Court  of  Commissioners,  and 
from  exercising  in  any  way  the  functions  of  an  attorney  and 
counsellor  of  that  court ;  and  the  clerk  was  authorized  to 
substitute  for  the  plaintiff's  name  the  name  of  any  other 


Digitized  by 


Google 


90  MANNING  v.  LEIGHTON.  [65 

attorney,  upon  the  receipt  of  a  written  request  to  that  effect 
from  the  claimant  or  his  legal  representative.  The  plaintiff 
did  not  appear  in  court  after  this,  and  rendered  no  further 
services  in  connection  with  the  claims ;  but  he  entered  into 
an  arrangement  with  one  Edward  E.  Holman,  who  was  then 
a  clerk  in  his  office,  by  which  it  was  agreed  that  Holman 
should  procure  an  appointment  in  the  Orphans'  Court  of  the 
district  as  ancillary  administrator  of  the  several  beneficiaries, 
and  appear  in  the  several  cases  in  the  interest  of  the  plain- 
tiff and  take  judgment  upon  the  several  claims,  and  receive 
from  the  plaintiff  for  these  services  a  certain  share  of  the 
amounts  collected.  Before  anything  had  been  done  under 
this  agreement,  Holman  abandoned  his  employment  as  the 
plaintiff's  clerk  and  commenced  practice  for  himself;  and 
he  thereupon  procured  the  defendant  to  take  out  the  admin- 
istration made  necessary  by  the  above  decision.  After  duly 
qualifying  under  his  appointments  as  administrator,  the  de- 
fendant employed  Holman  to  appear  in  the  several  cases  and 
obtain  judgment.  Holman  was  regularly  substituted  in  place 
of  the  plaintiff  as  attorney,  and  prosecuted  the  claims  in  be- 
half of  the  defendant.  But  no  further  proofs  were  furnished, 
except  the  depositions  of  the  defendant,  in  which  he  referred 
to  the  proofs  already  on  file,  and  expressed  his  willingness 
to  accept  as  correct  the  amounts  therein  named.  Judgments 
were  obtained  in  due  course,  of  which  the  defendant  received 
part  satisfaction. 

The  beneficiaries  whose  claims  were  thus  preferred  for 
allowance  by  the  plaintiff,  and  of  whose  estates  the  defend- 
ant was  thus  appointed  administrator,  with  the  exception  of 
Henry  W.  Slicer,  died  in  foreign  countries,  and  left  estates 
which  were  there  administered.  In  some  of  the  cases  the 
entire  service  of  the  plaintiff  is  shown  to  have  been  rendered 
after  the  death  of  the  beneficiary,  and  this  is  apparently  true 
of  all  the  cases,  except  that  in  the  case  of  Raynsford  the 
initiatory  proceedings  were  before  his  death.     In  some  of 
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the  cases  the  plaintiff  was  directly  employed  or  clearly  recog- 
nized by  the  personal  representative  of  the  beneficiary  in  the 
country  of  principal  administration,  as  attorney  for  the  fur- 
ther prosecution  of  the  claim ;  but  no  adoption  of  the  con- 
tract made  with  the  complainant  is  shown  in  any  case. 
Slicer  died  in  Baltimore,  Md.,  leaving  minor  children,  of 
whom  Laura  G.  Cooper  was  the  duly  appointed  guardian. 
The  amendment  and  subsequent  prosecution  of  the  petition 
by  the  plaintiff  was  done  as  her  attorney.  Raynsford  died 
at  Rio  Janeiro,  in  Brazil,  leaving  a  widow,  who  was  there 
duly  appointed  his  administratrix.  She  furnished  such  fur- 
ther proofs  as  the  plaintiff  called  for.  Grossman  died  in 
the  kingdom  of  Prussia,  leaving  a  widow  who  was  appointed 
his  executrix,  and  who  continued  the  plaintiff  as  her  attor- 
ney. Miguel  Bou  died  in  Barcelona,  in  Spain,  and  the  peti- 
tion in  his  case  was  further  prosecuted  in  the  name  of  his 
son  as  executor,  who  recognized  the  plaintiff  as  attorney  for 
tlie  complainant,  and  appointed  an  agent  to  protect  the  ben- 
eficiary's interest.  Zangroniz  was  a  member  of  the  firm  of 
Y.  M.  Zangroniz  &  Co.,  the  other  partners  being  Baron 
Kessel  and  Sebastian  de  Lassa,  residents  of  Cuba.  One 
Kerlegand,  of  Havana,  was  appointed  executor,  etc.,  of  the 
estate  of  Zangroniz,  and  recognized  the  plaintiff  as  his  attor- 
ney in  the  prosecution  of  the  decedent's  claim.  But  no 
judgment  was  rendered  in  favor  of  the  Zangroniz  estate  ;  the 
judgment  upon  this  claim  being  awarded  to  Kessel  and  De 
Lassa  as  surviving  partners,  but  without  any  such  judgment 
being  asked  by  them  or  by  any  representative  or  attorney  in 
their  behalf.  Cosme  de  la  Torriente  died  in  Cuba,  and  one 
Rionda  was  duly  appointed  administrator  of  his  estate,  and 
as  such  agreed  that  the  plaintiff  should  receive  for  his  ser- 
vices fifty  per  cent  of  any  judgment  obtained,  and  should 
have  a  lien  upon  any  draft  which  might  be  issued  in  pay- 
ment of  such  judgment,  and  be  the  lawful  custodian  of  such 
draft  until  the  amount  due  him  should  be  paid.    The  defend- 
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ant  has  settled  his  several  administration  accounts,  and,  with 
the  exception  of  the  amounts  received  on  the  Zangroniz 
claim  and  in  the  Slicer  estate,  has  paid  over  the  sums  re- 
ceived, less  the  expenses  allowed,  to  the  personal  represent- 
atives of  the  several  decedents  in  the  foreign  countries 
named. 

The  plaintiff  sought  to  establish,  before  the  referee  an  ex- 
press promise  by  the  defendant  to  pay  for  these  services. 
The  referee  having  failed  to  find  that  any  promise  was  made, 
the  plaintiff  now  claims  that  the  circumstances  were  such 
that  the  law  will  imply  one.  This  claim  must  rest  upon  one 
of  two  grounds ;  either  that  the  defendant  has  received  and 
disposed  of  a  fund  upon  which  the  plaintiff  had  a  lien,  and 
out  of  which  it  was  the  duty  of  the  defendant  to  see  that  the 
plaintiff  was  paid ;  or  that  the  defendant  has  received  the 
benefit  of  the  plaintiff's  services  under  such  circumstances 
that  the  law  casts  upon  him  the  burden  of  compensation. 

But  the  defendant  suggests  that  the  plaintiff's  only  remedy 
upon  a  claim  of  this  nature  was  in  the  court  where  the  de- 
fendant accounted  for  the  estates.  The  case  shows  that  to 
establish  a  claim  against  a  deceased  person's  estate  in  the 
District  of  Columbia  the  claim  must  be  filed  with  the  regis- 
ter of  wills  within  thirteen  months  after  the  issue  of  letters 
of  administration,  and  that  the  notice  required  by  law  to  be 
given  to  creditors  in  such  cases  was  duly  given  by  the  de- 
fendant, but  that  the  plaintiff  did  not,  within  the  period 
named,  file  any  claims  against  these  estates.  Ordinarily  the 
persons  referred  to  as  creditors  of  an  estate  are  those  who 
had  claims  against  the  deceased  in  his  lifetime ;  and  the  re- 
quirements concerning  the  presentation  of  claims  ordinarily 
refer  to  demands  of  this  character,  and  not  to  such  liabilities 
as  may  have  been  incurred  by  the  administrator  in  the  set- 
dement  of  the  estate.  Without  more  definite  findings  as  to 
the  probate  procedure  in  the  District  of  Columbia,  we  should 
hesitate  to  reject  any  claim  which  the  plaintiff  may  have 
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obtained  against  the  administrator,  as  barred  by  the  settle- 
ment of  the  estate.  It  will  therefore  be  necessary  to  con- 
sider the  grounds  of  the  plaintiff's  claim. 

The  plaintiff  claims  to  have  had  an  attorney's  lien  upon 
the  money  recovered  by  the  defendant ;  and  the  defendant 
insists  that  any  right  of  this  kind  which  the  plaintiff  might 
otherwise  have  had  was  barred,  both  by  the  provisions  of 
the  act  constituting  the  court,  and  by  the  Revised  Statutes 
of  the  United  States.  By  the  act  of  1874  ^^  was  provided 
that  the  court  should  upon  motion  allow  the  compensation  of 
attorneys,  and  enter  the  same  as  a  part  of  its  judgment,  and 
that  all  other  liens  upon  the  judgment  should  be  of  no  effect. 
The  act  of  1882  reestablished  the  court  with  its  former  obli- 
gations, duties  and  powers ;  directed  that  the  practice  and 
proceedings  established  by  the  former  act  should  be  fol- 
lowed ;  and  authorized  the  rendition  of  judgments  in  the 
mode  and  subject  to  the  conditions,  limitations  and  provis- 
ions of  that  act.  This  seems  clearly  to  revive  the  provis- 
ions of  the  act  of  1874  above  recited.  It  has  been  so  held 
in  Maryland.  Brooks  v.  Ahrens^  68  Md.  212.  And  those 
provisions  being  in  force,  an  attorney's  lien  could  not  be 
acquired.     Bachman  v.  L,awson^  109  U.  S.  659. 

The  plaintiff's  right  to  assert  a  lien  seems  also  to  be  incon- 
sistent with  section  3,477  of  the  Revised  Statutes  of  the 
United  States,  as  construed  by  the  United  States  Supreme 
Court.  It  is  provided  by  that  section  that  all  transfers  and 
assignments  of  any  claim  upon  the  United  States,  or  of  any 
interest  therein,  shall  be  absolutely  null  and  void,  unless 
made  vnth  certain  formalities,  and  after  the  allowance  of  the 
claim  and  the  issuing  of  a  warrant  therefor.  In  several 
cases  involving  the  claims  of  agents  and  attorneys  for  com- 
pensation for  services  rendered  in  establishing  claims,  this 
provision  has  been  treated  as  inconsistent  with  the  existence 
of  any  lien  upon  the  sum  recovered.  Trist  v.  Child ^  21 
Wall.  441 ;    Wright  v.  Tebbitts,  91  U.  S.  252.     In  Sfofford 
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V.  Kirk^  97  U.  S.  484,  the  court  held  that  an  assignment  of 
an  interest  in  a  pending  claim  was  a  nullity  as  between 
assignor  and  assignee,  and  said  of  this  section  :  **It  strikes 
at  every  derivative  interest,  in  whatever  form  acquired." 
The.  limitations  since  placed  upon  the  language  quoted  do 
not  touch  the  decision  itself  as  an  authority  against  the  en- 
forcement of  liens.  Bailey  v.  United  States^  109  U.  S. 
432.  In  United  States  v.  Gillis^  95  U.  S.  407,  where  it 
was  sought  to  restrict  the  application  of  this  section,  it  was 
said  to  cover  ''all  claims  against  the  United  States  in  any 
tribunal  in  which  they  may  be  asserted." 

But  the  plaintiff  insists  that  these  claims  are  not  ''claims 
against  the  United  States"  within  the  meaning  of  the  statute 
or  the  decisions,  but  are  merely  demands  which  the  claim- 
ants are  permitted  to  prosecute  against  a  special  fund.  It  is 
true  that  the  judgments  recovered  are  to  be  satisfied  out  of  a 
particular  fund,  and  that  the  United  States  assumes  no  re- 
sponsibility beyond  this.  But  the  money  had  been  covered 
into  the  treasury  of  the  United  States,  and  the  right  to  it 
was  to  be  established  by  legal  proceedings.  Whatever  the 
relation  of  these  parties  to  the  United  States  may  have  been 
before  the  act  of  1882  was  passed,  it  is  certain  that  by  that 
act  they  were  placed  upon  the  footing  of  persons  having  a 
right  to  establish  claims  against  the  United  States.  In 
Hobbs  V.  McLean^  117  U.  S.  575,  a  claim  against  tKe 
United  States  is  defined  to  be  "a  right  to  demand  money 
from  the  United  States."  We  think  the  claims  in  question 
were  claims  against  the  United  States  within  the  meaning  of 
the  law,  and  so  within  the  scope  of  the  section  referred  to. 

But  if  the  plaintiff  was  entitled  to  assert  a  lien,  it  does  not 
follow  that  the  defendant  is  liable  for  having  paid  over  these 
judgments  without  satisfying  it.  The  report  contains  noth- 
ing to  charge  the  defendant  with  a  knowledge  of  the  plain- 
tiffs claim  upon  the  funds  transmitted.  The  defendant  knew 
that  the  plaintiff  had  rendered  these  services,  but  had  no 
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knowledge  of  the  terms  upon  which  they  were  rendered, 
and  supposed  that  the  plaintiff's  claim  for  compensation  was 
against  the  persons  who  had  employed  him.  He  knew  that 
the  plaintiff  had  been  precluded  from  practicing  in  the 
Court  of  Commissioners,  but  had  no  knowledge  that  Hol- 
man  had  agreed  to  prosecute  the  claims  in  his  interest,  and 
supposed  that  the  cases  could  be  taken  up  by  any  attorney 
who  might  be  employed  to  do  so.  We  do  not  see  how  the 
defendant  could  be  held  liable  by  reason  of  the  existence  of 
a  lien,  unless  he  knew  or  should  have  known  that  one  was 
claimed.  An  attorney's  lien  is  either  a  retaining  lien  or  a 
charging  lien.  A  retaining  lien  is  based  upon  the  possession 
of  money  or  papers,  and  expires  when  the  possession  ends. 
A  charging  lien  is  the  right  to  make  the  claim  for  compen- 
sation a  charge  upon  the  judgment,  and  this  is  not  perfected 
until  notice  is  given  to  the  defendant.  Hurlbert  v.  Brig- 
kam^  56  Vt.  368 ;  Weed  Sewing  Machine  Co.  v.  BoutelUy 
56  Vt.  570.  The  usual  assertion  of  a  charging  lien  would 
have  occurred  if  this  plaintiff  had  given  notice  of  a  Hen  to 
the  United  States,  in  order  to  prevent  the  payment  of  the 
judgment  to  this  defendant,  and  make  the  United  States  lia- 
ble if  the  judgment  should  be  paid  in  disregard  of  the  notice. 
If  the  money  is  suffered  to  reach  the  one  who  recovers  it, 
the  question  as  regards  him  is  ordinarily  reduced  to  one  of 
personal  liability.  Here,  the  money  has  come  into  the 
hands  of  the  defendant,  the  plaintiff  in  the  suits  in  which 
the  judgments  were  recovered,  who  in  ordinary  course  would 
have  been  the  plaintiffs  client ;  and  the  money  so  received 
having  been  disbursed  in  due  course  of  administration,  the 
plaintiff  now  seeks  to  charge  the  defendant  with  the  pay- 
ment of  his  claim,  on  the  ground  that  he  had  a  lien  on  the 
funds  thus  recovered  and  disbursed.  The  effort  is  to  impose 
a  lien  upon  the  funds  in  the  hands  of  the  recovering  party, 
and  through  the  lien  a  personal  responsibility  where  other- 
wise none  would  have  existed.     If  other  conditions  permit- 
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ted,  this  certainly  could  not  be  accomplished  without  notice ; 
and  the  mere  knowledge  that  a  former  attorney  had  rendered 
services  in  connection  with  the  claims  did  not  constitute  no- 
tice. Upon  the  findings  of  the  referee  we  cannot  say  that 
the  circumstances  were  such  as  to  put  the  defendant  on  in- 
quiry and  charge  him  with  knowledge  of  a  lien.  And  there 
being  no  notice  of  a  lien,  the  defendant  could  safely  assume 
that  the  plaintiff  had  had  his  pay,  or  that  he  relied  upon  the 
personal  responsibility  of  his  employers. 

It  is  true  that  the  funds  realized  from  the  Slicer  and  Zan- 
groniz  claims  are  still  in  the  hands  of  the  defendant.  But 
the  views  before  stated  as  to  the  right  of  the  plaintiff  to 
assert  a  lien  leave  no  ground  upon  which  this  fact  can  enti- 
tle the  plaintiff  to  a  judgment  for  any  part  of  the  compensa- 
tion claimed.  If  it  should  seem  that  the  defendant's  posses- 
sion of  this  money  ought  to  avail  the  plaintiff  in  some  way, 
it  must  be  remembered  that  this  is  not  a  proceeding  to  reach 
and  control  the  fund  in  satisfaction  of  a  lien,  but  a  suit  to 
establish  a  personal  liability  for  the  payment  of  the  claim. 
If  the  defendant  could  have  been  held  liable  on  account  of 
the  other  cases  in  a  suit  of  this  character  brought  while  the 
money  was  still  in  hand,  special  difficulties  might  be  found 
in  the  way  of  recovery  on  account  of  these  two.  The  plain- 
tiff's services  in  the  Slicer  case  were  rendered  upon  the  em- 
ployment of  the  guardian  of  the  heirs,  and  judgment  was 
obtained  by  the  defendant  as  administrator  of  Slicer's  estate. 
The  Zangroniz  claim  was  prosecuted  by  the  plaintifl  for  the 
foreign  executor  of  Zangroniz,  while  the  fund  is  held  by  the 
defendant  as  administrator  of  the  estates  of  Kessel  and  De 
Lassa. 

It  remains  to  consider  whether  the  defendant  has  taken 
the  benefit  of  services  rendered  by  the  plaintiff  under  such 
circumstances  that  he  should  be  and  can  be  compelled  to 
pay  for  them.  Did  the  use  of  the  proofs  filed  by  the  plain- 
itff,  in  the  circumstances  stated,  fasten  upon  the  defendant  a 
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legal  obligation  to  compensate  the  plaintiff?  It  is  true  that 
the  law  will  sometimes  imply  from  circumstances  a  request 
to  render  services  when  no  actual  request  was  made,  and  a 
promise  to  pay  for  them  where  no  such  promise  was  ex- 
pressed ;  and  this  without  there  having  been  any  intention 
between  the  parties  to  enter  into  a  contract.  Ives  v.  Hulet^ 
12  Vt.  314,  327;  Paddock  V.  Kittredge^  31  Vt.  378,  384. 
But  it  is  difficult  to  see  how  the  plaintiff  in  this  case  can  re- 
cover on  the  ground  of  an  implied  undertaking  on  the  part 
of  the  defendant  to  pay  for  his  services.  At  the  time  the 
plaintiff  rendered  the  services  the  defendant  was  an  absolute 
stranger  to  the  proceedings  and  to  every  interest  involved  in 
them.  When  the  defendant  became  connected  with  the  pro- 
ceedings the  proofs  were  in  the  files  of  the  court,  and  entirely 
beyond  the  control  of  the  plaintiff.  The  defendant  had  no 
communication  with  the  plaintiff  in  regard  to  these  proceed- 
ings, and  received  from  him  nothing  pertaining  to  them. 
He  entered  upon  the  trust  to  meet  a  requirement  of  the  court, 
and  took  charge  of  the  cases  with  its  full  approval.  He  did 
not  know  that  the  plaintiff  had  made  an  arrangement  with 
Holman,  and  was  relying  upon  him  to  act  in  his  interest. 
We  find  nothing  in  the  case  upon  which  the  law  can  raise 
an  implied  promise. 

The  procurement  of  judgments  upon  proofs  provided  at 
the  expense  of  the  plaintiff,  and  receiving  what  appears  to 
have  been  sufficient  compensation  for  the  entire  business 
while  ignoring  the  plaintiff's  claim,  certainly  presents  an 
inequitable  feature  which  appeals  to  the  careful  considera- 
tion of  the  court.  But  the  apparent  inequity  of  this  pro- 
ceeding is  somewhat  modified  by  other  features  of  the  case. 
True,  the  plaintiff's  right  to  pursue  employers  in  foreign  coun- 
tries, if  he  is  in  a  position  to  assert  that  right,  can  hardly  be 
considered  a  substantial  remedy  in  view  of  the  nature  and 
size  of  the  demands.  But  the  law  under  which  the  claims 
were  presented  seems  to  have  provided  a  method  by  which 
7 


Digitized  by 


Google 


98  MAX.V[NG  r.  LEIGHTOX.  [65 


the  plaintiff  could  have  had  any  proper  claim  for  compen- 
sation allowed  by  the  court,  and  made  the  basis  of  a  judg- 
ment in  his  favor.  He  might  have  taken  measures  to 
charge  the  fund,  or  have  proceeded  against  the  estate  or 
against  the  defendant  personally,  during  the  year  or  more 
that  elapsed  between  the  recovery  of  the  judgments  and  the 
making  of  the  disbursements.  The  plaintiff's  assertion  that 
during  this  time  he  notified  the  defendant  of  his  claim  and 
was  promised  payment  is  not  sustained  by  the  referee. 

But  the  plaintiff*  claims  further  that  the  Orphans'  Court  of 
the  District  of  Columbia  had  no  jurisdiction  of  the  estates  of 
these  beneficiaries ;  that  the  entire  proceedings  in  probate 
are  void,  and  afford  the  defendant  no  protection ;  that  he 
should  be  treated  as  an  intermeddler,  and  held  to  the  extent 
of  his  receipts  for  the  payment  of  any  just  claim  against  the 
decedent's  estate.  If  the  proceedings  of  a  court  of  the 
District  of  Columbia  are  entitled  to  the  same  credit  that  is 
required  to  be  given  to  judicial  proceedings  in  one  of  the 
States,  they  are  nevertheless  open  to  examination  upon  the 
question  of  jurisdiction.  Story  Confl.  Laws,  §  609.  Only 
two  things  are  essential  to  the  jurisdiction  of  a  probate  court ; 
the  death  of  the  person  upon  whose  estate  letters  are  granted, 
and  domicile  or  assets  within  the  district.  3  Redf.  Wills, 
121,  note.  It  is  not  necessary  to  consider  the  difference  in 
the  nature  of  these  requirements  as  affecting  the  validity  of 
an  administration  based  upon  an  erroneous  finding,  nor  the 
conflict  of  authority  in  regard  to  matters  of  presumption  and 
record.  By  all  the  cases,  if  these  two  facts  exist,  and  ap- 
pear of  record  as  judicially  ascertained,  the  grant  of  admin- 
istration is  valid,  however  irregular  the  proceedings  may 
have  been.  And  if  these  two  matters  properly  appear  of 
record,  the  administration  is  at  least  frima  facie  valid,  and 
he  who  questions  it  must  establish  its  invalidity.  33  Am. 
Dec.  239,  note. 

The   plaintift'  seeks  to   impeach  the  defendant's   appoint- 
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ments  on  both  of  these  grounds.  It  is  said  that  the  petitions 
for  administration  did  not  allege  the  death  of  the  persons 
upon  whose  estates  administration  was  asked,  and  that  with- 
out an  allegation  the  fact  could  not  be  proved.  If  the  alleged 
defect  sufficiently  appeared,  it  could  not  be  given  the  effect 
claimed.  The  jurisdiction  of  the  court  did  not  depend  upon 
the  formality  of  the  petition,  nor  upon  an  adherence  to  any 
technical  rule  of  procedure.  The  records  of  appointment 
and  the  letters  issued  would  doubtless  show  that  the  appoint- 
ments were  upon  the  estates  of  persons  ascertained  to  be 
deceased  :  but  neither  of  these  have  been  placed  before  us. 
The  referee  reports  that  the  defendant  was  duly  appointed 
administrator  of  certain  beneficiaries,  who  throughout  the 
report  are  referred  to  as  persons  deceased.  It  is  evident 
that  no  question  was  made  before  the  referee  touching  the 
jurisdictional  requirement  under  consideration,  and  that  for 
this  reason  nothing  more  than  the  general  finding  above 
stated  was  asked  for  or  deemed  necessary.  A  general  find- 
ing of  this  character  will  sustain  an  administration  when 
nothing  further  is  submitted  to  enable  the  court  to  judge  of 
its  legalitj^ 

The  plaintiflT  further  objects  that  this  claim  was  not  an 
asset  upon  which  administration  could  be  granted,  and  that 
consequently  there  was  no  estate  within  the  jurisdiction. 
Passing  the  question  whether  the  action  of  the  Orphans' 
Court  is  conclusive  upon  this  point,  we  think  the  obligation 
assumed  by  the  United  States  was  an  asset  in  the  jurisdiction 
where  provision  was  made  for  its  satisfaction.  A  debt  due 
the  deceased  is  property  in  the  jurisdiction  of  the  debtor. 
The  right  to  prove  a  claim  upon  this  fund,  even  if  granted 
as  a  pure  gratuity,  must  be  treated  as  a  demand  against  a 
debtor  for  the  purpose  of  administration.  The  money  could 
be  obtained  only  by  an  administrator  whom  the  tribunal 
charged  with  the  distribution  of  the  fund  would  recognize  as 
having   authority  to  sue  in  that  jurisdiction.     Moreover,  it 
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has  been  held  that  a  claim  of  this  character  will  pass  under 
the  designation  of  ** property"  to  an  assignee  in  insolvency 
in  proceedings  subsequent  to  the  act  of  1882.  Goreley  v. 
Butler y  147  Mass.  8.  Doubtless  these  claims  of  the  second 
class  must  be  treated  as  having  had  no  existence  prior  to  the 
passage  of  that  act.  Taft  v.  Marsily^  120  N.  Y.  474; 
Heard  V.  Sturgisy  146  Mass.  545.  But  it  is  not  necessary 
that  the  assets  upon  which  administration  is  granted  should 
have  been  within  the  jurisdiction  at  the  time  of  the  decease. 
The  rule  as  usually  stated  by  text  writers  would  seem  to  re- 
quire this,  but  it  is  evident  that  an  adherence  to  the  rule  as 
thus  stated  would  sometimes  exclude  assets  from  administra- 
tion. Certainly  a  debtor  would  not  be  permitted  to  defeat 
the  collection  of  his  debt  by  moving  from  one  jurisdiction  to 
another  after  the  death  of  the  creditor.  The  subsequent 
creation  of  an  obligation  to  be  collected  by  the  representa- 
tive of  the  deceased  presents  the  same  necessity.  The  juris- 
diction must  exist  in  favor  of  the  estate  wherever  legal  pro- 
ceedings are  necessary  to  establish  its  right  to  property,  and 
none  but  a  local  administrator  can  secure  the  recognition  of 
the  courts.     Pinney  v.  McGrcgory^  102  Mass.  188. 

It  is  further  objected  that  in  the  petitions  upon  which  the 
defendant's  letters  were  granted  the  petitioner  represented 
himself  to  be  a  creditor,  and  that  it  appears  from  the  ac- 
counts submitted  that  he  was  not.  If  this  were  sufficient  to 
determine  that  the  representation  was  untrue,  and  that  the 
administration  was  granted  on  the  ground  of  that  represen- 
tation and  not  of  other  representations  which  the  petitions 
may  have  contained,  the  objection  could  not  avail  the  plain- 
tiff. The  matter  does  not  touch  the  question  of  jurisdiction* 
Neither  the  residence  of  a  creditor  within  the  district,  nor 
the  application  of  one,  if  creditors  there  were,  was  essential 
to  the  validity  of  the  proceedings.  It  was  within  the  power 
of  the  court,  in  certain  circumstances,  to  make  an  appoint- 
ment not  based  upon  kinship  or  interest.     Schoul.  Exrs.  § 
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115.  If  administration  is  granted  in  disregard  of  the  pref- 
erences recognized  by  law,  it  may  be  revoked  upon  applica- 
tion of  those  whose  rights  have  been  ignored.  ,Schoul. 
Exrs.  §§  152,  153.  True,  the  general  rule  is  that  foreign 
judgments  may.  be  impeached  for  fraud  as  well  as  want  of 
jurisdiction.  It  is  said,  however,  that  a  grant  of  administra- 
tion cannot  be  impeached  for  fraud  in  its  procurement,  i 
Woern.  Am.  Law  Admn.  §  266.  But  the  plaintiff  insists 
that  it  may  be  as  against  the  administrator,  if  he  be  impli- 
cated in  the  fraud.  It  is  to  be  noticed  that  the  question  as 
presented  here  touches  only  the  priority  of  right  to  a  neces- 
sary administration.  In  such  a  case  we  think  it  must  at 
least  be  held  that  one  who  is  entitled  to  interfere  cannot 
stand  by  until  the  administration  is  completed,  and  then 
charge  the  administrator  as  if  there  had  been  no  grant. 
The  plaintiff  knew  that  the  defendant  was'  administering 
upon  these  estates,  and  if  he  claimed  an  interest  that  enti- 
tled him  to  the  administration  in  place  of  the  defendant,  he 
should  have  asserted  his  right. 

But  the  plaintiff  insists  that  the  foreign  administrators 
were  entitled  to  recognition,  and  that  the  Court  of  Commis- 
sioners could  not  lawfully  render  judgments  in  favor  of  an 
administrator  appointed  in  the  district.  The  foreign  admin- 
istrators certainly  had  no  better  standing  than  an  adminis- 
trator appointed  in  one  of  the  States  would^  have  had.  In 
Wyman  v.  Halstead^  109  U.  S.  654,  it  is  said  that  the 
United  States  may,  in  their  discretion,  exercised  through 
their  appropriate  officers,  pay  a  debt  due  the  estate  of  a 
deceased  person,  either  to  the  administrator  appointed  in  the 
State  of  his  domicile,  or  to  an  ancillary  administrator  ap- 
pointed in  the  District  of  Columbia.  In  Mackey  v.  Coxe^ 
18  How.  100,  an  administration  in  the  district  had  been  re- 
quired by  the  treasury  department  as  a  prerequisite  to  the 
payment  of  a  claim.  The  court  said  that  the  claim  might 
have  been  paid,  and  indeed  should  have  been  paid,  to  the 
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attorney  in  fact  of  the  principal  administrators,  but  did  not 
speak  of  the  ancillary  administration  otherwise  than  as  one 
required  through  abundant  caution.  The  court  established 
to  allow  these  claims  having  held  that  judgments  could  be 
obtained  only  by  administrators  appointed  m  the  district,  it 
is  not  important  to  consider  whether  some  other  course 
might  properly  have  been  taken. 

It  is  true  that  an  award  of  the  Court  of  Commissioners  is 
only  a  determination  of  the  amount  and  validity  of  the  claim 
as  against  the  United  States,  and  precludes  no  one  who 
claims  to  have  been  entitled  to  the  allowance  from  asserting 
his  right  to  the  funds  against  the  recovering  party  in  other 
tribunals.  Heard  v.  Sturgis,  146  Mass.  545.  But  if  it 
could  be  held  that  the  Court  of  Commissioners  awarded 
these  funds  to  one  not  entitled  to  receive  them,  the  plaintiff 
could  gain  nothing  by  it,  for  he  has  no  title  to  assert. 

The  defendant  cannot  be  held  liable  to  pay  for  the  plain- 
tiff's services  on  the  ground  that  they  were  contracted  for  by 
the  foreign  administrators.  The  defendant's  administration 
was  ancillary,  and  independent  of  the  administration  in  the 
country  of  domicile.  There  is  no  privity  between  principal 
and  ancillary  administrators.  Story  Confl.  Laws,  §  522  ; 
Low  V.  Bartlctt^  8  Allen  259. 

yudpncnt  reversed^  and  judgment  for  defendant. 
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S.  B.  WAITE  V.  HYDE  PARK  LUMBER  COMPANY. 


Lamoille  County,  1892. 


Before:     Ross,  Ch.  J.,  Rowell,  Tyler  and  Start,  JJ. 

Taxation  of  debts  due  corporation.      Vote  to  collect  through 

treasurer. 

1.  A  manufacturing  corporation,  organized  under  the  laws  of, 

and  located  in  this  State,  is  properly  taxed  for  debts  due 
to  it. 

2.  Under  St.  1886,  No.  5,  towns  must  vote  each  year  to  collect 

their  taxes  through  the  treasurer,  and  in  case  of  a  town  not 
so  voting  its  treasurer  has  no  authority  to  issue  his  warrant 
for  the  collection  of  a  delinquent  tax. 

Assumpsit  by  the  plaintiff  as  collector  of  taxes  for  the 
town  of  Hyde  Park,  to  recover  the  amount  of  a  tax  assessed 
against  the  defendant.  Plea,  the  general  issue.  Trial  by 
jury,  Thompson,  J.,  presiding.  Verdict  and  judgment  for 
the  defendant.  Both  parties  except.  The  case  appears  in 
the  opinion. 

George  Wilkins  for  the  plaintiff. 

Debts  due  a  corporation  are  as  much  taxable  as  those  due 
a  natural  person.     Catlin  v.  Hull^  21  Vt.  152. 

P.  K.  Gleed  and  H,  M,  McFarland  for  the  defendant. 

The  debts  due  this  corporation  should  be  taxed  not  to  the 
corporation,  but  to  the  shareholders.  St,  Clair  v.  Cox^  106 
U.  S.  222  ;  Boston  &  Sandwich  Glass  Co,  v.  City  of  Bos- 
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tofiy  4  Met.  i86;  Neiler  v.  Kelley^  69  Penn.  St.  403 ;  Fos- 
ter V.  Stevens^  63  Vt.  180 ;  Mayor  and  City  of  Baltimore 
V.  B.  &  O.  R.  R.  Co.,  6  Gill  288. 

Courts  will  construe  statutes  to  avoid  double  taxation. 
Rutland  Savings  Bank  v.  Rutland,  52  Vt.  463  ;  Cooley 
Tax.  227  note ;  Salem  Iron  Factory  v.  Danvers,  10  Mass. 
514 ;  Osborn  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  40  Conn.  491 ; 
Bangor  R.  R.  Co.  v.  Harris,  21  Me.  533 :  Augusta  Bank 
V.  Augusta,  36  Me.  255  ;  Smith  v.  Burley,  9  N.  H.  426; 
Savings  Bank  v.  Nashua,  46  N.  H.  389 ;  Dwight  v.  Mayor 
of  Boston,  12  Allen  316;  Berry  v.  Windham,  59  N.  H. 
288. 

A  corporation  has  no  residence  for  the  purpose  of  taxa- 
tion. Boston  Water  Co.  v.  Boston,  9  Met.  199;  Boston  & 
Sandwich  Glass  Co.  v.  City  of  Boston,  4  Met.  181,  3  Conn. 
15  ;  Wood  V.  Hartford  Fire  Ins.  Co.,  13  Conn.  209  ;  Sav- 
ings  Bank  v.  Nashua,  46  N.  H.  389 ;  Middlesex  R.  R.  Co. 
V.  City  of  Char  lest  own,  8  Allen  330;  Salem  Iron  Factory 
V.  Inhabitants  of  Danvers,  10  Mass.  514  ;  Cooley  Tax.  377. 

ROSS,  Ch.  J.  The  defendant  is  a  corporation  organized 
for  the  purpose  of  manufacturing  lumber,  bark,  etc.,  under 
the  general  law,  and  located  at  Hyde  Park.  In  April,  1890, 
it  owned  no  real  or  personal  estate  in  the  town  of  Hyde  Park 
other  than  debts  due  to  it.  The  principal  contention  is 
whether,  under  the  law,  it  or  its  stockholders  were  taxable 
for  the  debts  due  it.  This  depends  upon  the  construction 
which  should  be  placed  upon  the  different  provisions  of  the 
statute  relating  to  the  subject.  .The  principal  provisions  of 
the  statute  bearing  upon  this  contention  are  R.  L.  §  280, 
288,  and  subdivision  2  of  281.  R.  L.  §  283  reads:  **Shares 
of  stock  in  banks,  steamboat  and  transportation  companies, 
trust  companies,  moneyed  and  other  corporations,  whether 
named  in  this  section  or  not,  except  railroad  corporations, 
shall  be  set  in  the  list  like  other  personal  estate  to  the  owner 
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thereof  in  the  town  where  he  resides,  if  he  resides  in  the 
State,  otherwise  in  the  town  where  the  corporation  or  com- 
pany issuing  such  stock  has  its  principal  place  of  business." 
The  words,  "or  other  corporations,  whether  named  in  this 
section  or  not,"  indicates  a  purpose  riot  to  confine  the  appli- 
cation of  the  section  to  moneyed  corporations  and  transpor- 
tation companies,  but  to  have  it  given  general  application  to 
the  stock  of  all  corporations  owned  by  taxpayers  in  this 
State,  excepting  railroad  corporations.  Shares  of  stock  in 
a  corporation  represent  the  relative  rights  of  the  owners  in 
giving  direction  and  control  to  the  management  of  the  affairs 
of  the  corporation,  in  sharing  the  profits  derived  therefrom, 
and  in  sharing  the  property  on  its  dissolution.  In  a  sense 
they  represent  the  property  of  the  corporation,  real  and  per- 
sonal, including  debts  due.  The  taxation  of  such  shares  of 
stock  to  the  owners,  indirectly,  is  the  taxation  of  all  the 
property  of  the  corporation.  It  is  not  to  be  presumed  that 
the  legislature  intended  to  tax  the  same  property,  directly  or 
indirectly,  twice,  unless  its  provisions  are  explicit  to  that 
end.  Hence  R.  L.  §  281,  which,  with  several  exceptions, 
provides  that  "  taxable  personal  estate  shall  be  set  in  the  list 
to  the  last  owner  thereof  on  the  first  day  of  April  in  each 
year,"  was  not  intended  to  cover  such  personal  estate  as 
would  be  taxed  in  taxing  the  shares  of  stock  in  a  corpora- 
tion owning  such  personal  estate.  Subdivision  2  of  this  sec- 
tion provides  that  '^machinery  employed  in  manufacture  and 
belonging  to  a  corporation  or  company  shall  be  set  in  the 
list  to  such  corporation  or  company,"  The  provision  of 
this  subdivision  was  enacted  in  1841,  (§  15,  Chap.  80 
Com.  St.),  but  it  had  the  further  provision,  '*and  in  assess- 
ing such  stockholder  for  the  stock  in  any  manufacturing 
corporation  or  company,  there  shall  be  deducted  from  the 
value  thereof  the  value  of  the  machinery  and  real  estate  be- 
longing to  such  corporation  or  company."  While  the  stat- 
ute law  remained  in  this  condition,  there  can  be  no  doubt 
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but  that  all  the  property  of  a  manufacturing  corporation, 
except  that  represented  by  its  machinery  and  real  estate, 
was  to  be  taxed  by  taxing  the  owners  of  its  stock.  In  1874, 
to  encourage  the  establishment  of  manufacturing  corpora- 
tions which  might  keep  their  manufactured  products  on  sale 
in  other  States  and  be  there  taxed  for  such  products,  there 
was  added  to  the  last  quoted  provision,  *'  and  the  value  of 
any  other  property  belonging  to  such  corporation  or  com- 
pany and  represented  by  such  stock,  which  may  be  situated 
in  any  other  State  or  county,  and  which  shaH  be  liable  to 
and  shall  be  taxed  by  such  other  State  or  county."  As  ex- 
pressed by  the  three  passages  quoted,  in  one  section  the  law 
remained  until  the  revision  of  1880.  No  doubt  can  be  enter- 
tained that  it  was  the  purpose  of  the  lawmakers,  up  to  this 
time,  to  tax  the  property  of  manufacturing  corporations, 
excepting  its  real  estate  and  machinery  taxed  here,  and 
property  taxed  in  another  State  or  county,  by  taxing  the 
shares  of  its  stock  to  the  owners  thereof.  In  the  revision  of 
1880  this  section  of  the  law  was  broken  up  into  two 
divisions:  The  first  part  of  the  section,  relating  to  '*  ma- 
chinery employed  in  manufacture,"  was  made  subdivision  2 
of  exceptions  to  R.  L.  281,  and  the  rest  was  changed  some- 
what in  phraseology,  and  made  the  first  clause  of  R.  L. 
288.  It  there  reads  :  "In  assessing  stockholders  for  stock 
in  a  manufacturing  corporation  or  company,  the  value  of  its 
real  or  personal  estate  represented  by  such  stock  and  taxed 
in  this  State  or  elsewhere  shall  be  deducted  from  the  whole 
value  of  its  stock,  and  the  remaining  value  only  shall  be 
taxed."  As  left,  this  section  assumes  there  may  be  some- 
thing left  to  be  taxed  to  stockholders.  In  subdivision  2  of 
R.  L.  281,  it  had  been  provided  that  the  machinery  of  such 
corporations  should  be  taxed  to  it.  Machinery  might  be 
real,  or  it  might  be  personal  estate  represented  by  the  stock. 
It  might  supply  material  for  the  language  of  R.  L.  288, 
"  real  or  personal  estate  represented  by  such  stock  taxed  in 
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this  State,"  or  the  words  "personal  estate"  might  apply  to 
such  estate  belonging  to  the  corporation  taxed  elsewhere. 
But  such  construction  would  give  a  limited  meaning  to  the 
general  descriptive  words  **real  and  personal  estate."  It 
would  not  carry  their  ordinary  meaning,  which  is  all  of  that 
class  of  property  in  the  State.  This  we  understand  to  be 
the  construction  which  this  court  has  placed  upon  R.  L.  288 
in  Willard  v.  Pike^  59  Vt.  223.  In  that  case  the  listers  had 
set  all  the  real  and  personal  estate  belonging  to  two  manu- 
facturing corporations  in  this  State  to  such  corporations,  and 
found   nothing  remaining  to  be  taxed  to  the  stockholders.  j 

The  trial  court  held  this  action  of  the  listers  to  be  according  j 

to  law,  and  this  court  in  affirming  that  holding,  said  :     *'We  | 

think  this  instruction  was  in  accordance  with  the  provision 
of  §  288,  R.  L.,  and  was  correct."  The  manufacturing  cor- 
porations before  the  court  in  that  case  were  taxed  directly 
for  their  stock  in  trade  on  hand,  manufactured  and  unman- 
ufactured, and  one  for  a  large  amount  of  other  personal 
property.  Neither  were  taxed  for  debts  due.  But  one  was 
allowed  to  deduct  from  the  value  of  such  personal  property 
for  the  debts  which  it  owed.  In  this  section  of  the  statute 
there  is  no  distinction  in  regard  to  taxation  to  the  corpora- 
tion between  different  kfnds  of  personal  property.  The 
words  ** personal  estate"  must  be  held  to  include  debts  due 
as  well  as  other  personal  estate,  or  all  personal  estate ;  else 
it  must  be  held  to  include  such  personal  estate  2i?  may 
be  embraced  under  the  terms  ** machinery"  and  ** personal 
estate"  situated  and  taxed  elsewhere.  The  decision  of 
Willard  \,  Pike  has  given  this  statute  the  broader  meaning, 
and  made  it  proper  to  tax  to  such  corporations  all  personal 
estate  owned  by  it  situated  in  this  State.  This  construction, 
in  that  case,  left  nothing  for  R.  L.  283  to  operate  upon.  As 
contended  by  the  plaintiff  the  law  as  revised  under  this  de- 
cision leaves  to  be  taxed  in  such  corporations  to  the  stock- 
holders only  the  value  of  untaxed  personal  estate,  owned  by 
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the  corporation  and  located  in  other  jurisdictions,  and  the 
value  of  the  good  will  it  has  gained,  which  gives  the  stock 
a  money  value  greater  than  the  money  value  of  the  personal 
and  real  estate  owned  by  the  corporation.  This  construc- 
tion of  the  statute  gave  the  listers  of  Hyde  Park  jurisdiction 
to  tax  the  defendant  in  the  year  1890  for  the  value  of  the 
debts  due  to  it  above  the  debts  which  it  owed.  It  was  im- 
material to  this  jurisdiction  that  its  stockholders  had  returned 
and  were  taxed  for  the  same  debts  due  the  defendant.  The 
court  properly  excluded  the  evidence  offered  to  show  that 
its  stockholders  were  taxed  for  the  debts  due  the  defendant. 
The  erroneous  taxation  of  the  stockholders  would  not  aftect 
the  lawful  right  of  Hyde  Park  to  tax  the  defendant. 

n.  The  defendant  further  contends  that  if  the  tax  is 
lawful  the  plaintiff,  who  derives  all  his  authority  to  make 
the  collection  from  a  warrant  issued  by  the  treasurer  of  the 
town,  cannot  enforce  the  collection.  In  1890  the  town 
assumed  the  right  to  collect  its  taxes  through  its  treasurer 
without  passing  any  vote  to  that  effect,  and  without  any  arti- 
cle in  the  warning  of  the  March  meeting  authorizing  the 
voters  to  act  upon  the  subject.  In  1882  the  town  had  voted 
to  collect  its  taxes  through  its  treasurer  by  accepting  the 
provisions  of  the  act  of  1880,  authorizing  that  method  of 
enforcing  the  collection  of  taxes.  Whether  under  the  law 
of  1880  its  provisions  must  have  been  yearly  accepted  to 
authr^rize  the  collection  of  taxes  under  its  provisions,  need 
not  be  considered.  No.  5,  of  the  Acts  of  1886,  amended 
R.  L.  382  so  that  a  vote  to  accept  the  provisions  of  the  stat- 
ute authorizing  a  collection  of  taxes  through  the  treasurer 
should  be  operative  for  a  single  year  only.  The  language 
of  the  act  of  1886  plainly  limits  the  effect  of  a  vote  of 
acceptance  to  the  year  in  which  the  vote  is  passed.  Hence 
the  county  court  correctly  held  that  the  treasurer  of  the  de- 
fendant had  no  authority  to  collect  the  tax  in  controversy, 
and  could  confer  none  by  his  warrant  upon  the  plaintiff. 

"Judgment  affirmed. 
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JEANETTE  S.  LILLIE  v.  LEWIS  F.  LILLIE. 


Bennington  County,  1893. 


Before  :     Taft,  Tyler,  Munson  and  Thompson,  JJ. 

When  refusal  to  suffort  justifies  divorce. 

1.  A  husband  and  wife  having  separated  as  the  result  of  a  family 

quarrel  in  mutual  fault,  and  the  husband  being  of  sufficient 
pecuniary  ability  to  support  his  wife,  a  divorce  will  be 
granted  the  wife  if  the  husband  has  neglected  to  support 
her,  has  refused  to  visit  her  upon  her  request,  has  made  no 
answer  to  her  proposals  to  visit  him,  and  has  finally,  when 
she  went  with  her  personal  baggage  to  his  house  "for  the 
purpose  of  resuming  her  office  as  a  dutiful  wife  and  foster 
mother,"  shut  the  door  in  her  face  and  refused  to  receive 
her. 

2.  The  effect  of  the  above  findings  is  not  changed  by  the  '*fail- 

ure  of  the  court  to  find  that  the  applications  of  the  peti- 
tioner to  be  taken  back  were  prompted  by  a  real  desire 
to  go  back,  but  rather  with  a  purpose  to  make  a  case,"  it 
not  being  found  that  she  did  not  intend  to  return  if  her 
husband  would  receive  her. 

Petition  for  divorce  for  refusal  to  support.  Heard  at  the 
June  term,  1889,  Rowell,  J.,  presiding.  The  court  found 
the  facts,  held  that  those  facts  did  not  disclose  such  a  refusal 
to  support  as  entitled  the  petitioner  to  a  divorce  under  the 
statute,  and  dismissed  the  bill.  The  petitioner  excepts. 
The  opinion  states  the  case. 

W.  B.  Sheldon  for  the  petitioner. 

The  refusal  to  support  was  attended  with  such  circum- 
stances  as  brings  the  case  within  the  statute.     Hurlburt  v. 
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Hurlburty  14  Vt.   561  ;  Holyoke  v.  Holyoke^  6  Atl.   Rep. 
(Me.)  828. 

Batchelder  dr  Bates  for  the  petitionee. 

The  neglect  must  be  such  as  would  cause  injury  to  the 
health  of  the  petitioner,  or  create  reasonable  apprehension 
of  such  injury,  or  cause  physical  or  mental  suffering,  or 
tend  to  degrade  her.  Mandigo  v.  Mandigo,  15  Vt.  786 ; 
Jennings  v.  yennings^  16  Vt.  607  ;  Peabody  v.  Peahody^ 
104  Mass.  19s  ;  Bailey  v.  Bailey,  97  Mass.  373  ;  Holt  v. 
Ilolty  117  Mass.  202  ;   I  Bish.  Mar.  &  Div.,  817. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  A  divorce  is  claimed  on  the  ground  of  neg- 
lect and  refusal  to  support.  As  the  result  of  a  family  quarrel 
the  parties  separated  in  mutual  fault,  the  husband  telling  the 
wife  to  go,  and  the  wife  leaving.  The  court  below  found 
the  marriage  and  residence  proved  as  alleged  in  the  petition, 
and  that  the  husband  was  of  sufficient  pecuniary  ability  to 
support  his  wife.  The  case  shows  that  he  neglected  and 
refused  to  do  so,  and  still  persists  therein.  The  question  is 
\vhether  such  neglect  and  refusal  was  without  cause,  gross, 
wanton  and  cruel.  If  it  was,  the  libellant  was  entitled  to  a 
divorce.  Do  the  facts  shown  by  the  exceptions  constitute 
such  a  neglect  and  refusal  ?  The  parties  separated  in  No- 
vember, 1887.  The  libellant  remained  in  the  vicinity  of  her 
husband  until  the  bringing  of  the  libel,  supporting  herself 
by  manual  labor,  aided  by  a  pittance  of  temporary  alimony. 
He  did  not  visit  her,  made  no  reply  to  her  requests  to  come  and 
see  her,  nor  to  her  proposal  to  go  home  with  him,  and  when, 
in  October,  1888,  she  went,  with  her  personal  baggage,  to 
his  home  '*for  the  purpose  of  resuming  her  office  as  a  duti- 
ful wife  and  foster  mother,"  he  declined  to  shake  hands  with 
her,  told  the  driver  of  the  team   not  to  leave  her  baggage 
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there,  and  told  the  libellant  that  she  could  not  remain  there, 
in  fact  shut  the  door  in  her  face  in  rather  a  public  manner. 
We  do  not  think  the  finding  of  the  above  facts  is  at  all  qual- 
ified b}^  what  is  stated  in  the  latter  part  of  the  exceptions,  of 
what  the  court  failed  to  find,  r/>.,  that  the  libellant's  appli- 
cation to  be  taken  back  was  prompted  by  a  real  desire 
to  go  back,  but  rather  with  a  purpose  to  make  a  case.  The 
first  finding  is  explicit;  she  went  back  ** for  the  purpose  of 
resuming  her  office  as  a  dutiful  wife  and  foster  mother,"  and 
this  being  the  purpose  of  her  return,  she  should  not  be  prej- 
udiced by  a  failure  to  find  that  she  had  a  real  desire  to  go 
back,  for  non  constat  but  that  she  had.  Concede  that  she 
did  not  really  desire  to  go  back,  that  it  was  distasteful  for 
her  to  do  so,  she  had  the  right  and  it  was  her  duty  to  re- 
turn, and  it  was  the  duty  of  the  husband  to  receive  her. 
Her  motive  in  doing  what  she  had  a  legal  right  to  do  should 
not  prejudice  her  cause  nor  be  too  closely  scrutinized.  Had 
the  court  found  that  her  offer  to  return  was  not  made  in  good 
faith,  that  she  did  not  intend  to  return  had  her  husband  been 
willing,  a  different  question  would  be  presented ;  but  she 
went  back,  as  we  think  the  report  shows,  in  good  faith,  and 
she  is  entitled  to  the  benefit  of  her  purpose  in  going.  It  is 
true  that  mere  desertion  is  not  sufficient  to  entitle  a  wife  to  a 
divorce  when  the  cause  alleged  is  a  gross,  wanton,  and  cruel 
neglect  and  refusal,  without  cause,  to  support.  The  refusal 
must  be  something  more  than  simple  desertion,  and  we  think 
it  is  much  more  when  a  husband  tells  his  wife  to  leave  his 
house,  suffers  her  to  rove  about  the  neighborhood  for  a  year 
or  more,  compels  her  to  support  herself  by  her  manual 
labor,  does  not  answer  her  letters,  refuses  to  go  for  her  when 
requested,  and  when  she  returns  with  her  personal  effects,  in 
the  presence  of  the  hackman  drives  her  from  his  door,  even 
declining  the  ordinary  civility  of  shaking  hands.  We  are 
willing  the  supreme  court  of  this  State  should  stand  com- 
mitted to  the  doctrine  that  such  conduct  is  without  cause. 
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wantonly  gross,  cruelly  wanton,  and  grossly  cruel.  Upon 
the  facts  stated  the  neglect  and  refusal  was  without  cause, 
gross,  wanton  and  cruel,  and  the  libellant  was  entitled  to  a 
decree. 

The  judgfnent  dismissing  the  petition  is  reversed^  and  a 
hill  of  divorce  granted  for  neglect  and  refusal  to  support. 
The  cause  is  remanded  to  the  county  court  for  a  hearing 
upon  the  subject  of  alimony. 


LYDIA  MORSE  v.  LUKE  MORSE. 


Bennington  County,  1893. 


Before :     Taft,  Rowell,  Tyler  and  Thompson,  JJ. 

Order  as  to  wife's  support  under  No,  jj^  Acts  18 go.      yus- 
tifiable  cause  of  her  living  apart. 

1.  To  warrant  the  court  in  making  an  order  as  to  the  support  of 

the  wife,  under  the  provisionsof  No.  33,  Acts  of  1890,  upon 
the  ground  that  the  wife  is  living  apart  from  the  husband, 
who  refuses  to  maintain  her,  it  must  appear  that  she  is  so 
separated  from  her  husband  through  some  matrimonial 
fault  of  his. 

2.  Where  the  husband  has  always  suitably  supported  his  wife, 

and  is  willing  to  continue  to  do  so,  and  requests  her  to  re- 
main, it  is  not  a  justifiable  cause  for  leaving  him  that  her 
physical  condition  renders  it  more  agreeable  and  convenient 
for  her  to  live  apart  from  him,  and  he  is  not  in  fault  for 
refusing  to  support  her  after  her  departure. 
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3.  Nor  does  it  alter  the  case  if  the  husband  testifies  upon  the 
hearing  that  he  would  not  consent  to  his  wife's  return,  pro- 
vided she  has  never  actually  offered  to  do  so. 

Petitition  by  the  wife  for  her  support  under  the  provisions 
of  No.  33,  Acts  1890.  Heard  at  the  December  term,  1892, 
Start,  J.,  presiding.  It  was  ordered  that  the  petitionee  be 
restrained  from  interfering  with  the  personal  liberty  of  the 
petitioner,  and  that  he  pay  her  the  sum  of  ten  dollars  per 
month  until  further  order.     The  petitionee  excepts. 

The  parties  were  married  in  1855,  and  lived  together  un- 
til 1883.  At  that  time  the  petitioner  had  become  blind  and 
deaf.  For  some  seven  years  before  she  had  been  cared  for 
at  her  husband's  home  by  one  of  her  daughters,  who  was 
nearly  the  only  person  who  could  hold  any  communication 
with  her.  This  daughter,  having  married,  was  about  to  re- 
move to  Massachusetts,  and  the  petitioner  insisted  on  going 
with  her.  The  petitionee  objected,  and  requested  her  to  re- 
main. He  had  always  supported  her  suitably,  and  was  wil- 
ling to  continue  to  do  so  if  she  would  remain  with  him. 
She,  however,  insisted  upon  going  with  her  daughter,  and 
the  petitionee  thereupon  paid  the  daughter  $235,  and  allowed 
her  to  take  away  the  greater  part  of  the  household  furniture. 
Since  then  the  petitionee  has  refused  to  contribute  anything 
towards  the  support  of  his  wife. 

Upon  the  hearing  of  this  petition  the  petitionee  testified 
that  he  was  not  willing  that  the  petitioner  should  return  to 
him,  and  would  not  support  her  if  she  did. 

C\  H.  Mason  for  the  petitionee. 

The  husband  is  under  no  liability  to  support  his  wife  after 
she  has  voluntarily  abandoned  him.  Bish.  Mar.  &  Div., 
§§  1,215,  1,228,  1,253  ;  Williams  v.  Prince,  3  Strob.  490; 
Brown  v.  Patton,  3  Humph.  135  ;  Cany  v.  Patten,  2  Ash. 
140;  Allen  V.  Aldrich,  9   N.    H.  63;  Angelo  v.  Angela, 


Digitized  by 


Google 


1 U  MOESE  r.  MORSE.  [65 

8i  111.  251  ;  Barnes  v.  Alien,  30  Barb.  663  ;  McCormick  v. 
McCormick,  7  Leigh  66;  Sears  v.  Sears,  45  Tex.  557; 
Newlandv.  Howland,  45  Tex.  588;  Ruthfordv,  Coxe,  11 
Mo.  347  ;    Thorne  v.  Kaihan,  51  Vt.  520. 

The  wife  is  only  justified  in  abandoning  her  husband  when 
his  conduct  has  been  such  as  would  justify  a  suit  for  divorce. 
Bish.  Mar.  &  Div.,  §§  1,217,  i>2i8,  1,742,  1,^22,  1,223, 
i»747>  i»7So,  1,753;  Detrick's  Appeal,  117  Pa.  452; 
Groves'  Appeal,  37  Pa.  443,  447  ;  Logan  v.  Logan,  2  B. 
Monr.  142;  Pierce  v.  Pierce,  ^^  Iowa  238;  Douglass  \. 
Douglass,  31  Iowa  421  ;  Black  v.  Black,  3  Stew.  Ch.  215, 
221;  Moores  v.  Moores,  i  C.  E.,  Green.  275;  Boycev. 
Boyce,  8  C.  E.,  Green.  338  ;  Meldowney  v.  Meldowney,  12 
C.  E.,  Green.  328  ;  Duke  v.  Reed,  64  Texas  705  ;  Blowers 
V.  Sturtevant,  4  Denio  46,  49 ;  Fiedd  v.  Eves,  4  Homig. 
Del.  385,  387  ;  Ayer  v.  Ayer,  16  Pick.  327. 

Sheldon  &  Cushman  for  the  petitioner. 

The  petition  is  addressed  to  the  discretion  of  the  county 
court,  and  its  action  cannot  be  revised.     No.  33,  Acts  1890. 

ROWELL,  J.  No.  33  of  the  Acts  of  1890  provides 
that  when  a  husband  fails  without  just  cause  to  furnish  suit- 
able support  for  his  wife,  or  has  deserted  her,  or  when  the 
wife,  for  a  justifiable  cause,  is  actually  living  apart  from  her 
husband,  the  county  court  may,  on  the  application  of  either 
party,  make  such  order  as  it  deems  expedient  concerning 
the  support  of  the  wife.  This  statute  introduces  a  new  and 
an  important  element  into  the  law  of  domestic  relations  in 
this  State,  and  we  do  not  purpose  to  give  it  construction  be- 
yond what  is  necessary  to  decide  the  case  before  us ;  there- 
fore we  do  not  undertake  to  say  definitely  what  is  a  '*just 
cause,"  or  a  ''justifiable  cause,*'  within  the  meaning  of  the 
statute.     It  is  enough  for  present  purposes  to  say  that  in  a 
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case  like  this  it  must  be  the  husband's  matrimonial  fault  that 
his  wife  is  living  apart  from  him.  But  how  grave  that  fault 
must  be,  whether  sufficient  to  afford  the  wife  ground  for  a 
divorce,  it  is  not  now  necessary  to  decide.  But  certainly  he 
must  be  in  some  fault.  But  here  the  husband  is  in  no  fault, 
unless  it  be  that  he  testified  he  was  not  willing  his  wife 
should  come  back,  aind  would  not  support  her  if  she  did. 
Up  to  the  time  she  went  away  he  had  always  supported  her 
suitably ;  and  he  wanted  her  to  stay,  and  offered  to  continue 
to  support  her  if  she  would,  but  she  would  not.  True,  her 
physical  condition  rendered  it  very  proper  that  she  should 
be  with  her  married  daughter,  who  had  long  cared  for  her, 
and  it  was  natural  that  she  should  desire  to  be  with  her ;  but 
she  had  been  well  cared  for  at  home,  and  would  have  been, 
and  it  was,  in  the  circumstances,  her  duty  under  the  law  and 
her  marriage  vows  to  remain  with  her  husband,  for  they 
twain  are  one  flesh,  and  it  cannot  be  said  that  he  was  in 
fault  for  her  going  away.  Neither  is  he  in  fault  for  her 
staying  away,  notwithstanding  his  testimony,  which  was, 
undoubtedly,  drawn  out  by  tentative  questioning.  He  has 
not  been  put  to  the  test  of  an  offer  on  her  part  to  return,  nor 
does  it  appear  that  she  has  ever  harbored  a  thought  of  re- 
turning, and  it  is  manifest  that  she  does  not  intend  to  return, 
but  to  coerce  support  in  continued  separation.  In  these  cir- 
cumstances, saying  inter  arma^  when  even  the  law  is  silent, 
that  he  was  not  willing  she  should  come  back,  and  would 
not  support  her  if  she  did,  does  not  make  a  case  against 
him.  If  she  should  in  good  faith  offer  to  return  and  he  re- 
fuse, it  would  even  then  stand  for  consideration  whether  he 
was  bound  to  overlook  the  past  and  receive  her  back. 
Judgment  reversed  and  petition  dismissed. 
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MARCUS  A.  DUNN  et  al.,  v.  TOWN  OF  POWNAL. 


Bennington  County,  1893. 


Before :     Taft,  Rowell,  Tyler  and  Thompson,  JJ. 

Petition  to  county  court  to  lay  highway.     Selectmen  must 

have  acted.    Motion  to  dismiss.    Commencement 

of  suit.     No,    18^   Acts   i8go. 

1.  A  petition  to  the  county  court  for  the  appointment  of  com- 

missioners under  R.  L.  §  2,954,  will  not  lie  until  the  select- 
men have  neglected  or  refused  to  lay  out  the  highway  asked 
for. 

2.  Whether  the  selectmen  have  so  refused  to  act  is  a  jurisdic- 

tional question,  which  must  be  decided  by  the  county  court 
before  the  appointment  of  commissioners. 

3.  And  this  would  be  so  although  the  question  were  improperly 

raised  by  a  motion  to  dismiss,  if  both  parties  proceeded  to 
try  the  issue  so  made. 

4.  Where  a  petition  is  brought  to  the  county  court  for  the  ap- 

pointment of  commissioners  to  inquire  into  the  necessity  of 
a  public  highway,  alleging  that  the  selectmen,  upon  due 
application  to  them,  have  refused  to  lay  said  highway,  the 
original  application  to  the  selectmen  is  the  beginning  o£ 
the  suit  within  No.  31,  Acts  of  1890,  providing  that  no  act 
of  the  General  Assembly  should  affect  any  suit  begun  or 
pending  at  the  time  of  its  passage. 

This  was  a  petition  for  the  appointment  of  commissioners 
to  layout  a  highway,  and  was  heard  at  the  June  term,  1891, 
MuNSON,  J.,  presiding,  upon  the  defendant's  motion  to  dis- 
miss.    This  motion  was  based  upon  two  grounds. 
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1.  Because  the  selectmen  had  not,  at  the  time  of  the 
bringing  of  the  petition,  refused  and  neglected  to  lay  said 
highway. 

2.  Because  within  five  years  before  the  bringing  of  this 
petition,  two  other  petitions  had  been  brought  for  the  laying 
of  substantially  the  same  highway,  in  which  reports  had 
been  made  to  and  accepted  by  the  county  court  adverse  to 
the  laying  of  the  highway. 

Witnesses  were  produced  upon  both  these  points  by  both 
parties,  and  a  trial  had  by  the  court.  Only  two  judges  par- 
ticipated, the  third  being  disqualified,  and  these  did  not 
agree.  Thereupon  the  court,  fro  forma  ^  and  as  a  matter 
of  right,  appointed  commissioners,  without  disposing  of  the 
motion,  to  which  the  petitionee  excepted. 

Batchelder  &  Bates  for  the  petitionee. 

That  the  selectmen  should  have  refused  to  lay  the  high- 
way is  a  condition  precedent  to  the  bringing  of  this  suit. 
Crawford  et  al.y  v.  Rutland ^  52  Vt.  412. 

Sheldon  &  Cushman  for  the  petitioner. 

The  court  below  might,  as  a  matter  of  discretion,  have  en- 
tertained the  motion  and  dismissed  the  petition.  It  did  not  do 
so,  but  appointed  commissioners.  In  this  there  was  no  legal 
error,  and  the  judgment  should  be  affirmed.  Downs  et  aL, 
v.  Reed,  32  Vt.  787  ;  Patee  v.  Pelton,  48  Vt.  184;  Rey- 
nolds \.  Conway,  61  Vt.  314;  Prior  w.  Wilbur,  63  Vt.  409; 
State  v.  Nulty,  57  Vt.  545  ;  Spauldingv,  Warner,  57  Vt. 
658. 

ROWELL,  J.  The  petitionee  moved  to  dismiss,  for  that, 
among  other  things,  the  selectmen  had  not  at  the  time  of  the 
bringing  of  the  petition  neglected  and  refused  to  lay  out  and 
cause  to  be  surveyed  a  highway,  as  therein  alleged.     Both 
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parties  produced  witnesses  on  that  question ;  but  the  court, 
failing  to  agree,  did  not  dispose  of  it,  but  proceeded  to  ad- 
judge that  the  petitioners  were  entitled  to  the  appointment  of 
commissioners  as  matter  of  right.  This  is  manifest  error. 
No  matter  whether  a  motion  to  dismiss  was  a  proper  way  to 
raise  the  question  or  not,  the  parties  proceeded  to  try  it  as 
raised,  and  it  was  the  duty  of  the  court  to  decide  it ;  for  it 
was  a  jurisdictional  question,  and  if  found  for  the  petitionee 
it  would  have  been  a  sufficient  cause  for  refusing  to  appoint 
commissioners.      Crawford  v.  Rutland^  52  Vt.  412. 

Another  ground  for  dismissal  set  up  in  the  motion  was, 
that  within  five  years  from  the  time  this  petition  was  brought 
two  other  petitions  had  been  brought,  asking  for  the  laying 
of  a  highway  over  substantially  the  same  location,  and  that 
commissioners  had  been  appointed  thereon,  whose  reports  in 
each  case,  adverse  to  the  laying  of  the  highway,  had  been 
accepted  by  the  court.  Both  parties  produced  witnesses  on 
this  question  also ;  but  the  court,  failing  to  agree,  preter- 
mitted it,  like  the  other,  and  proceeded  to  adjudge  as  before 
stated.  This  part  of  the  motion  is  based  upon  No.  18  of 
the  Acts  of  1890,  which  amends  R.  L.  2,945,  by  adding 
thereto  that  it  shall  be  a  sufficient  cause  for  the  county  court 
in  its  discretion,  to  deny  the  appointment  of  commissioners 
and  dismiss  the  petition  when,  within  the  time  aforesaid,  two 
prior  petitions  had  been  brought  for  the  purpose  and  dis- 
posed of  in  the  manner  aforesaid.  This  act  took  effect  on 
November  17,  1890.  The  petition  in  this  case  was  brought 
on  November  20,  1890,  and  the  petition  to  the  selectmen  was 
preferred  on  November  8,  1890.  On  November  26,  1890, 
the  legislature  declared  that  no  act  of  the  General  Assembly 
shall  affect  any  suit  begun  or  pending  at  the  time  of  its  pas- 
sage, with  certain  exceptions  not  necessary  to  be  stated. 
Acts  of  1890,  No.  31.  The  question,  therefore,  arises, 
whether  the  statute  pleaded  in  the  motion  can  affect  this 
case,  seeing  that  the  petition  to  the  selectmen  was  brought 
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before  its  passage ;  and  that  depends  upon  whether  that  pro- 
ceeding was  a  ''suit"  within  the  meaning  of  the  statute. 

The  rule  adopted  by  the  Supreme  Court  of  the  United 
States  in  respect  of  the  removal  of  suits  from  the  State 
courts  to  the  Federal  courts  is,  that  a  proceeding  not  in  a 
court  of  justice,  but  carried  on  by  executive  officers  in  the 
exercise  of  their  proper  functions,  as  in  the  valuation  of 
propert}''  for  the  just  distribution  of  taxes  or  assessments,  is 
purely  administrative  in  its  character,  and  cannot,  in  any 
just  sense,  be  called  a  suit ;  and  that  an  appeal  in  such  a 
case  to  a  board  of  assessors  or  commissioners  having  no 
jurisdictional  powers,  and  authorized  to  determine  only 
questions  of  quantity,  proportion  and  value,  is  not  a  suit ; 
but  that  such  an  appeal  becomes  a  suit  if  made  to  a  court  or 
tribunal  having  power  to  determine  questions  of  law  and 
fact,  either  with  or  without  a  jury,  and  there  are  parties  liti- 
gant to  contest  the  case  on  the  one  side  and  the  other. 
Upshur  County  v.  Rich^  135  U.  S.  467,  477.  In  Calder- 
wood  v.  Calderwood^s  Estate^  38  Vt.  171,  it  was  held  that  a 
proceeding  before  commissioners  appointed  by  the  probate 
court  to  receive,  examine,  and  adjust  claims  and  demands 
against  the  estate,  was  a  suit  within  the  meaning  of  a  statute 
declaring  that  a  prior  statute  relating  to  the  competency  of 
witnesses  should  not  affect  a  suit  brought  or  pending  on  the 
day  it  went  into  effect. 

Now,  although  a  board  of  selectmen  cannot  properly  be 
called  a  court  when  acting  upon  any  matter,  and  may  not 
possess  so  many  attributes  of  a  court  as  do  commissioners 
on  the  estates  of  deceased  persons,  who  are  officers  of  the 
court  that  appoints  them,  and  whose  proceedings  are  really 
the  proceedings  of  that  court,  much  as  the  proceedings  be- 
fore auditors,  referees,  and  masters  are  proceedings  before 
the  court  appointing  them,  yet,  in  laying  out,  altering  and 
discontinuing  highways,  the  functions  of  selectmen  are  more 
than  administrative ;  they  are  largely  judicial,  and  they  pro- 
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ceed  much  after  the  manner  of  judicial  bodies,  for  applica- 
tion must  be  made  to  them  in  writing  ;  they  are  required  to 
appoint  a  time  for  examining  the  premises  and  hearing  the 
parties,  and  to  give  notice  thereof  to  the  petitioners  and  the 
persons  owning  or  interested  in  the  land  through  which  the 
highway  may  pass,  and  of  the  time  when  they  will  consider 
claims  for  land  damages.     After  examining  the  premises 
and  hearing  the  parties,  they  are  to  judge  whether  the  pub- 
lic good  or  the  necessity  or  convenience  of  individuals  re- 
quires the  highway  to  be  laid  out  as  claimed  by  the  petition, 
and  if  they  judge  that  it  does,  they  are  to  lay  it  out  accord- 
ingly, cause  it  to  be  surveyed,  fix  the  time  within  which  the 
own  erof  lands  taken  shall  remove  his  buildings,  fences  and 
timber,  and  award  land  damages.     If  a  land  owner  is  dis- 
satisfied with  the  laying  out  of  the  highway  as  well  as  with 
the  compensation  for  his  damages,  he  may  apply  by  petition 
in  writing  to  the  county  court,  and  any  number  of  persons 
aggrieved  may  join  in  the  petition  ;  and  when  the  selectmen 
do  not  lay  out  the  highway,  any  three  freeholders  of  the 
town  or  vicinity  may  apply  therefor  by  petition  in  writing  to 
the  county  court.     Thus,  application  to  the  selectmen  and 
their  action  thereon  are  a  prerequisite  to  an  application  to 
the  county  court,  which  is  in  effect  an  appeal  to  that  court 
from  the  action  of  the  selectmen,  and  that  court  has  only 
appellate  jurisdiction,  and  is  confined  to  the  same  matter 
that  the  selectmen  acted  upon,  and  so  the  proceedings  in  the 
county  court  are  but  a  continuation  of  the  proceedings  be- 
fore the  selectmen.     French  v.  Holtj*^^  Vt.  364  ;   Crawford 
V.  Rutland^  52  Vt.  412.     We  think,  therefore,  that  it  comes 
within  the  spirit  of  the  act  of  November  26,  1890,  to  hold 
that  the  word  ''suit"  as  therein  used,  embraces  proceedings 
before  selectmen  for  laying  out  highways,  and  hence,  that 
this  case  cannot  be  affected  by  the  statute  pleaded  in  the 
motion,  as  it  was  passed  pending  the  proceedings  before  the 
selectmen. 
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Whether  the  court  might  not  properly,  in  its  discretion, 
without  that  statute,  regard  the  subject-matter  of  the  motion 
in  this  respect  as  constituting  sufficient  cause  for  denying 
the  appointment  of  commissioners  and  dismissing  the  peti- 
tion, as  intimated  in  Ferguson  v.  Sheffield^  52  Vt.  77,  we 
express  no  opinion. 

Judgment  reversed^  with  costs  to  the  petitionee  in  this 
courts  and  cause  remanded. 


JENNIE  ATWOOD,  Apt.,  v.  MOUNT-- HOLLY. 


Rutland  County,  1893. 


Before:     Taft,  Rowell,  Tyler  and  Munson,  JJ. 

Payment  and  novation.     Attorney's  lien. 

The  plaintiff  contracted  with  defendant  to  board  certain  of  its 
paupers  at  a  given  price  per  week,  and  it  was  arranged 
that  R.  &  J.  might  furnish  the  plaintiff  supplies  upon  the 
credit  of  the  defendant  to  an  amount  not  exceeding  what 
was  due  her  for  boarding  such  paupers.  Upon  a  settle- 
ment with  the  plaintiff  at  the  end  of  the  year  the  defend- 
ant paid  to  R.  &  J.  the  entire  amount  due  the  plaintiff, 
which  overpaid  the  plaintiff's  debt  to  R.  &  J.  by  $26.17. 
This  was  upon  the  expectation  that  plaintiff  would  con- 
tinue to  trade  with  R.  &  J.,  w^hich  she  did,  but  upon  final 
settlement  paid  them  for  the  goods  afterwards  furnished, 
refused  to  accept  the  $26.17  which  they  tendered,  upon 
the  ground  that  the  defendant  owed  her  not  only  this 
amount,  but  for  her  husband's  board  also,  and  brought  suit 
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against  the  defendant.  Still  later  she  took  the  $36.17  and 
gave  a  receipt  for  it.  The  court  found  that  the  defendant 
was  not  liable  for  the  husband's  board.     Held: 

1.  That  upon  the  facts  as  found  by  the  court,  the  payment  to  R. 

&  J.  was  a  payment  to  the  plaintiff,  and  that  she  thereby 
accepted  them  as  her  debtor  in  place  of  the  defendant. 

2.  That  the  attorney  who  brought  the  suit  acquired  no  lien  upon 

the  $26.17  as  against  the  defendant,  for  the  reason  that 
there  was  nothing  due  the  plaintiff  from  the  defendant 
when  the  suit  was  brought. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  court  at 
the  March  term,  1892,  Ross,  Ch.  J.,  presiding.  Judgment 
for  the  defendant.     The  plaintiff  excepts. 

The  real  question  was  as  to  the  right  of  the  attorney  who 
had  originally  brought  the  suit  to  assert  an  attorney's  lien 
against  the  defendant. 

March  11,  1889,  the  defendant  entered  into  a  written  con- 
tract with  the  plaintiff  to  board  what  of  its  paupers  it  might 
elect  to  send  there  for  $1.50  per  week.  Under  this  contract 
the  defendant  caused  three  of  its  paupers  to  be  boarded  by 
the  plaintiff  for  the  year.  At  the  commencement  of  the  con- 
tract an  arrangement  was  made  with  Russell  &  Johnson, 
merchants  doing  business  in  the  defendant  town,  that  the 
defendant  would  be  responsible  to  them  for  supplies  which 
they  might  furnish  the  plaintiff  to  an  amount  not  exceeding 
what  was  due  her  under  the  contract.  It  did  not  appear 
that  the  plaintiff  was  a  party  to  this  contract,  but  she  acted 
upon  it. 

In  February,  1890,  the  plaintiff  and  defendant  agreed  as 
to  the  sum  which  w^ould  be  due  her  at  the  end  of  the  year, 
March  11,  1890,  for  boarding  these  paupers,  and  an  order 
was  given  to  Russell  &  Johnson  for  the  entire  amount  so 
found  due.  This  order  overpaid  Russell  &  Johnson  what 
the  plaintiff  owed  them  by  $26.17.  This  amount  was  paid 
them  upon  the  expectation  that  she  would  continue  to  trade 
with  them  during  the  remainder  of  the  year.     This  she  did, 
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but  at  the  end  of  the  year  paid  them  for  what  goods  she  had 
bought  after  the  order  was  given.  They  thereupon  tendered 
her  the  $26.17,  which  she  refused  to  receive,  and  the  same 
was  placed  in  the  hands  of  one  Newton. 

The  husband  of  the  plaintiff  had  received  aid  from  the 
defendant  for  some  three  years  before  the  commencement  of 
this  contract,  and  she  claimed  that  she  was  entitled  to  receive 
compensation  from  the  defendant  for  boarding  him  during 
the  year,  and  refused  to  receive  the  tender  of  the  $26.17  ^^ 
the  reason  the  defendant  owed  her  in  addition  for  her  hus- 
band^s  board. 

After  this  suit  had  been  brought  the  plaintift^  took  the 
$26.17  from  Newton,  and  left  with  him  a  receipt  in  full  for 
all  claims  she  might  have  against  the  defendant  and  a  dis- 
continuance oi  this  suit. 

The  suit  had  been  brought  and  conducted  by  one  God- 
dard,  as  an  attorney  for  the  plaintiff ;  and  the  court  found 
that  previous  to  the  settlement  he,  hearing  that  something  of 
the  kind  was  contemplated,  had  notified  one  of  the  selectmen 
of  the  defendant  that  he  should  claim  an  attorney's  lien. 

The  court  also  found  that  the  amount  of  Goddard's  bill  at 
the  time  of  the  settlement  exceeded  $26.17,  ^^d  that  the 
defendant  owed  the  plaintiff  nothing  for  boarding  her  hus- 
band. 

George  E.  Lawrence  for  the  plaintiff. 

Notice  to  one  selectman  was  sufficient.  Thayer  v.  Ly- 
man^  35  Vt.  646 ;  Dale  v.  Kimfton^  46  Vt.  76. 

W.  H.  Lord  and  y.  C,  Baker  for  the  defendant. 

The  payment  to  Russell  &  Johnson  was  a  payment  to  the 
plaintiff.  Nelson  v.  Wells^  51  Vt.  52  ;  McPeck  v.  Moore, 
51  Vt.  269 ;  Goochie  v.  Brocks  52  Vt.  107  ;  Bacon  v.  Bates, 
53  Vt.  30 ;   Cadens  v.  Teasdale,  53  Vt.  469. 
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The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  The  court  below  found  that  on  March  ii, 
1889,  the  defendant,  by  its  overseer  of  the  poor,  entered  into 
a  written  contract  with  the  plaintiff,  by  the  terms  of  which 
the  defendant  was  to  pay  her  $1.50  each  per  week  for  board- 
ing such  paupers  as  the  overseer  should  choose  to  send  her 
to  be  boarded.  An  arrangement  was  then  made  between 
the  defendant  and  Russell  &  Johnson,  merchants  in  the 
town,  by  which  they  were  authorized  to  furnish  the  plaintiff 
with  supplies  to  the  amount  of  the  board  of  the  paupers  kept 
by  her.  It  did  not  affirmatively  appear  that  the  plaintiff  was 
a  party  to  this  arrangement,  though  from  her  subsequent 
dealings  with  that  firm  it  might  reasonably  have  been  in- 
ferred that  she  had  knowledge  of  and  assented  to  it. 

The  plaintiff  boarded  three  paupers  for  the  defendant 
during  the  following  year,  and  another  one  for  a  short  time. 
Nearly  all  the  business  pertaining  to  the  contract  was  done 
through  Russell  &  Johnson. 

The  first  of  February,  1890,  the  overseer  settled  with  the 
plaintiff,  and  gave  Russell  &  Johnson  a  town  order  for  an 
amount  which  was  $26.17  ^^  excess  of  what  the  plaintiff 
owed  the  firm,  which  sum  was  left  for  her  in  their  hands, 
they  expecting  that  she  would  take  up  a  part  of  it  in  sup- 
plies before  the  termination  of  the  contract.  She  did  make 
further  purchases  of  them,  but  at  the  end  of  the  year  paid 
them  therefor,  when  the  firm  tendered  her  the  $26.17,  which 
she  refused  for  the  reason  that  she  claimed  pay  for  keeping 
her  husband  that  year  as  a  pauper.  She  then  brought  this 
suit  to  recover  the  $26.17  ^^^  fo^  her  husband's  support. 

The  court  below  found  that  the  defendant  was  not  indebted 
to  the  plaintiff  for  boarding  her  husband,  and  only  owed  her 
the  amount  tendered. 

It  does  not  appear  in  the  statement  of  facts  that  the  order 
was  given  to  Russell  &  Johnson  by  the  request  of  the  plain- 
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tiff  or  with  her  consent,  nor  that  she  agreed  to  take  the 
$26.17  i^  supplies  from  the  store,  but  it  is  found  that  the 
money  left  with  Russell  &  Johnson  was  the  defendant's,  and 
the  facts  that  the  plaintiff  continued  to  make  purchases  at 
the  store,  and  that  she  declined  to  take  the  amount  when 
tendered  her  solely  because  of  her  other  claim  against  the 
town,  and  that  after  she  brought  her  suit  she  took  the  money, 
were  circumstances  tending  to  show  that  she  was  a  party  to 
the  arrangement  by  which  the  money  was  left  with  the  firm 
for  her,  and  that  she  took  the  firm  as  her  debtor  in  substitu- 
tion and  release  of  the  defendant.  The  court  below  must 
have  so  found  as  questions  of  fact. 

This  disposes  of  the  main  question,  for  the  determination 
of  which  this  suit  has  been  litigated,  whether  the  plaintiff's 
attorney  had  a  lien  on  the  money  deposited  for  her.  As 
there  was  nothing  due  from  the  defendant  to  the  plaintiff 
when  this  suit  was  brought,  there  could  have  been  no  attor- 
ney's lien  as  against  the  defendant. 

Judgment  affirmed. 
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D.  W.  GERMOND'S  ADMINISTRATOR 

V. 

CENTRAL  VERMONT  RAILROAD  COMPANY. 


Rutland  County,  1893. 


Before :     Taft,  Rowell,  Tyler  and  Munson,  JJ, 

When  contributory  negligence  /or  the  Jury.     Finding  after 
jury  have  separated.     Harmless  error. 

1 .  The  question  of  contributory  negligence  should  not  be  with- 

drawn from  the  jury  so  long  as  there  is  any  rational  doubt 
not  only  as  to  the  facts,  but  also  as  to  the  inference  to  be 
deduced  from  the  facts. 

2.  Held^  That  the  evidence  of  the  plaintiff  tended  to  prove  such 

a  combination  of  circumstances  as  required  the  submission 
of  the  case  to  the  jury. 

3.  The  plaintiff  claimed  that  the  defendant  was  guilty  of  negli- 

gence in  three  particulars,  and  the  court  submitted  these 
three  claims  to  the  jury  with  instructions  to  find  a  general 
verdict.  The  jury  agreed  upon  a  verdict  for  the  plaintiff, 
sealed  it  up  and  separated.  When  the  verdict  was  deliv- 
ered in  open  court,  the  presiding  judge  required  the  jury  to 
state  the  particular  ground  upon  which  they  had  found  for 
the  plaintiff,  and  they  did  so.  Held^  no  error,  for  no  fur- 
ther deliberation  was  thereby  required. 

4.  Such  a  finding  is  an  authoritative  statement  from  the  jury  of 

the  ground  upon  which  they  have  based  their  verdict,  and 
renders  immaterial  any  error  in  the  submission  of  the  other 
claims  of  the  plaintiff. 

Case  for  the  negligence  of  the  defendant,  resulting  in  the 
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death  of  the  plaintiffs  intestate.  Plea,  the  general  issue. 
Trial  by- jury  ait  the  March  term,  1892,  Ross,  Ch.  J.,  pre- 
siding. Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant excepts. 

It  was  conceded  that  the  plaintiff's  intestate  was  killed  by 
being  struck  by  a  locomotive  under  the  control  of  the  de- 
fendant. The  accident  occurred  at  a  crossing  in  the  village 
of  Rutland.  At  that  point  the  highway  crosses  several 
tracks  of  the  defendant,  and  at  the  time  of  the  accident  and 
for  some  time  before,  the  defendant  kept  stationed  there  a 
flagman  for  the  purpose  of  notifying  the  public  when  they 
might  or  might  not  cross.  The  track  upon  which  the  intes- 
tate was  killed  was  known  as  the  main  passenger  track. 
Directly  west  from  this  and  about  twenty-three  feet  distant 
from  it,  is  another  track.  The  highway  crosses  both  these 
tracks  from  east  to  west,  and  the  tracks  themselves  run 
nearly  north  and  south.  The  evidence  of  the  plaintiff  tend- 
ed to  show  that  the  intestate  was  engaged  in  drawing  lath 
from  a  car  situated  somewhere  in  the  defendant's  yard  west 
of  both  these  tracks  to  some  point  east  of  the  tracks,  with  a 
horse  and  lumber  wagon ;  that  he  had  loaded  his  wagon 
with  lath,  and  had  driven  up  to  the  westerly  of  these  two 
tracks,  which  was  at  that  time  occupied  by  a  freight  train 
backing  slowly  to  the  south ;  that  as  soon  as  the  engine, 
which  was  at  the  north  end  of  the  train,  had  cleared  the 
crossing,  the  defendant's  flagman,  who  also  stood  just  to  the 
west  of  these  tracks,  motioned  to  the  intestate  and  another 
team,  which  were  standing  there,  to  cross ;  that  the  other 
team  crossed  in  safety,  and  that  the  intestate  undertook  to 
cross,  but  was  struck  by  a  locomotive  which  was  backing 
down  upon  the  main  track  from  the  south,  drawing  two 
empty  passenger  coaches. 

It  was  conceded  that  at  some  time  the  flagman  attempted 
to  stop  the  intestate,  and  the  witnesses  for  the  defendant 
testified  that  he  warned  him  not  to  proceed  before  he  had 
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crossed  the  westerly  track  upon  which  the  freight  train  was, 
while  the  testimony  of  the  plaintiff  tended  to  show  that  he 
did  not  attempt  to  stop  the  intestate  until  after  he  had  crossed 
this  track,  and  got  nearly  or  quite  upon  the  track  where  he 
was  struck.  The  evidence  of  the  plaintiff  further  tended  to 
show  that  one  of  the  brakemen  upon  the  freight  train  seeing 
the  danger  of  the  plaintiff's  intestate,  shouted  to  the  engineer 
upon  the  engine  which  was  about  to  strike  the  intestate,  to 
stop ;  that  the  engineer  upon  the  freight  train  took  this  to  be 
a  signal  for  him  to  stop,  and  that  the  freight  train  did  stop 
just  after  it  had  cleared  the  crossing ;  that  the  freight  engine 
was  then  blowing  off  steam,  that  several  persons  in  the 
vicinity  were  shouting,  and  that  there  was  from  one  cause 
and  another  a  good  deal  of  noise  and  confusion. 

After  crossing  the  track  upon  which  the  freight  train 
was  backing  down,  the  engine  which  struck  the  intestate  was 
in  full  view  as  it  moved  towards  him,  and  the  defendant 
claimed  that,  even  if  he  had  been  motioned  to  cross  by  the 
flagman,  it  was  still  his  duty  to  look,  and  that  he  ought  to 
have  seen,  and  must  have  seen  this  engine,  and  should  have 
stopped  before  driving  upon  the  track  in  front  of  it ;  and 
requested  the  court  to  direct  a  verdict  for  the  defendant  upon 
that  ground.  This  the  court  declined  to  do,  and  the  defend- 
ant excepted. 

The  plaintiff  claimed  that  the  defendant  was  negligent  in 
three  particulars ;  first,  in  that  its  flagman  improperly  mo- 
tioned the  plaintiff's  intestate  to  cross  in  front  of  the  moving 
engine ;  second,  in  that  the  defendant  had  provided  the  train 
by  which  the  intestate  was  struck  with  an  insufficient  and  in- 
competent crew ;  third,  in  that  the  defendant  did  not  prop- 
erly control  its  train  at  the  time  of  the  accident.  In  view  of 
the  decision  of  the  court  it  is  immaterial  what  the  evidence 
of  the  plaintiff  was  upon  these  last  two  claims. 

The  defendant  insisted  that  there  was  no  evidence  in  sup- 
port of  them  which  entitled  the  plaintiff  to  have  them  sub- 
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mitted  to  the  jury.  The  court,  however,  submitted  all  three 
claims  to  the  jury,  with  instructions  to  return  a  verdict  for 
the  plaintiff  if  they  found  the  defendant  negligent  in  any 
one  of  these  three  particulars.  To  the  action  of  the  court 
in  submitting  these  last  two  claims  to  the  jury  the  defendant 
excepted,  upon  the  ground  that  there  was  no  evidence  to 
support  them. 

The  case  was  given  to  the  jury  in  the  afternoon.  During 
the  night  they  agreed  upon  a  verdict  for  the  plaintiff,  sealed 
it  up  and  separated.  The  next  morning  when  they  deliv- 
ered this  verdict  in  open  court,  the  following  special  verdict 
was  taken  by  the  court  under  circumstances  detailed  in  the 
opinion,  and  against  the  exception  of  the  defendant : 

"The  jury  on  their  oath  say  that  the  negligence  of  the 
defendant,  causing  the  injury,  arose  from  the  action  of  the 
flagman.     F.  H.  Chapman,  foreman." 

C  A.  Prouiy  and  6\   W.  Witters  for  the  defendant. 

There  was  no  evidence  tending  to  show  that  the  train  was 
insufficiently  manned,  and  therefore  this  issue  was  improp- 
erly submitted  to  the  jury.  Worthington  v.  Central  Ver- 
mont /?.  B.  Co.,  64  Vt.  107  ;  Crystal  v.  T.  &  B.  /?.  /?. 
Co.,  124  N.  Y.  519;  Daniels  v.  Staten,  &c..  Transit  Co., 
125  N.  Y.  407  ;  Taylor  v.  Yonkers,  105  N.  Y.  202 ;  Ayres 
v.  Hammonds  fort,  130  N.  Y.  665  ;  Wynn  v.  Central  Park, 
drc.,  R.  jR.  Co.,  133  N.  Y.  575  ;  Berry  v.  Chicago,  &c., 
R.  R.  Co.,  73  Wis.  197  ;  40  N.  W.  Rep.  687. 

The  jury  had  no  power  to  add  to  their  verdict  after  they 
had  sealed  it  up  and  separated.  2  Thomp.  Trials,  §§  2,552, 
2,633  5  Montgomery  v.  Maynard,  33  Vt.  450. 

George  E.  Lawrence  and  J.  C.  Baker  for  the  plaintiff. 

Contributory  negligence  is  a  question  for  the  jury  under 
proper  instructions  from  the  court.     Fasset  v.  Roxbury,  55 
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Vt.  552  ;  Barber  v.  Essex ^  27  Vt.  62  ;  Hill  v.  New  Havens 
37  Vt.  501  ;  Taylor  v.  Day^  16  Vt.  566;  Vinton  \,  Schwab^ 
32  Vt.  612 ;  Stacks  v.  Railroad  Co.^  79  N.  Y.  464;  Beach 
on  Con.  Neg.,451  ;  Shear,  and  Redf.  Neg.,  §  54,  and  cases 
there  cited. 

In  order  to  justify  its  withdrawal  from  the  jury,  both  the 
facts  and  the  inferences  must  be  beyond  all  possible  doubt. 
Pierce  R.  R.,  317,  and  cases  cited;  Detroit y  drc.^  /?.  7?. 
Co.  V.  Van  Stenburgy  17  Mich.  99;  Wheelock  v,  B.  d:  A, 
R,  /?.  Co.y  105  Mass.  203;  Gay  nor  V.  S.  P.  R.  R.  Co.^ 
7  A.  &  E.  Ry.  Cases,  400 ;  Lesan  v.  Maine  Central  R.  R.^ 
23  A.  &  E.  Ry.  Cases,  240;  Whitsett  v.  Chicago ^  dtc,  R. 
7?.,  22  A.  &  E.  Ry.  Cases,  342  ;  Stackus  v.  New  York  Cen- 
tral R.  R.  Co.,  79  N.  Y.  464. 

In  the  confusion  of  the  moment  the  plaintiff's  intestate 
might  be  excused  for  not  seeing  the  particular  train  which 
injured  him.  Mc Govern  v.  N.  T.  Central  <&  H.  H.  /?.  7?., 
67  N.  Y.  417  ;  Pa.  R.  R.  Co,  v.  Werner ,  89  Pa.  59 ;  French 
V.  R.  R.Co.y  116  Mass.  537  ;  2  Shear,  and  Redf.  Neg., 477. 

If  there  was  error  in  submitting  to  the  jury  the  question  of 
the  defendant's  negligence  in  manning  or  controlling  its 
train,  it  was  cured  by  the  special  finding.  Hogle  v.  Clark, 
48  Vt.  418 ;  Davis  v.  Judge,  46  Vt.  655  ;  Hodge  v.  Ben- 
nington, 43  Vt.  450. 

The  jury  have  power  until  they  have  been  discharged,  to 
alter  or  add  to  their  verdict  so  as  to  make  it  conform  to  their 
real  finding.  Sutliff  v.  Gilbert,  8  Ohio  405 ;  Lundy  v. 
Clark,  45  Minn.  477  ;  Meclin  v.  Bloom,  54  Miss.  365  ; 
Smith  et  al.  v.  Meldrcn,  Admr.,  107  Penn.  348 ;  Douglass 
v.  Touscy,  2  Wend.  352  ;  Bunn  v.  Hoyt,  3  Johns.  255  ; 
Tyrell  \.  Lockhart,  3  Black  (Ind.)  133  ;  Beal  v.  Cunning- 
hafH,  42  Me.  362  ;  Tijield  v.  Adams,  3  Iowa  487  ;  Mason  v. 
Messa,  122  Mass.  427;  Warner  \.  New  York  Central  R. 
R.  Co.,  52  N.  Y.  437  ;  Pritchard  v.  Hennessey,  67  Mass. 
294 ;  Montgomery  v.  Mayuard,  33  Vt.  450. 
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And  the  presiding  judge  may  require  the  jury  to  state  the 
grounds  of  their  verdict,  even  after  it  has  been  sealed  up. 
Dorr  V.  Fenno^  12  Pick.  521  ;  Spoor  v.  Sfooner^  12  Met. 
281 ;  Lawler  v.  Earle^  5  Allen  22  ;  Sfurr  v.  Shelburne^ 
131  Mass.  439 ;  Hix  v.  Drury^  5  Pick.  296 ;  Pierce  v. 
Woodard^  6  Pick.  206 ;  Parrott  v.  Thacher^  9  Pick.  426 ; 
Walker  v.  Bailey^  65  Maine  354 ;  Norris  v.  Haverhill^  65 
N.  H.  89;   Cross  V.  Grant,  62  N.  H.  675. 

TYLER,  J.  If  the  defendant's  evidence  had  not  been 
disputed,  that  as  soon  as  the  Delaware  &  Hudson  train  had 
backed  from  the  crossing  the  deceased,  in  disregard  of  the 
flagman's  signal  and  command  to  stop,  drove  across  the  D. 
&  H.  track,  and  then,  with  the  defendant's  locomotive  in 
view,  attempted  to  pass  over  the  twenty-three  feet  space  and 
the  track  of  the  defendant,  taking  the  risk  of  being  struck 
by  the  defendant's  locomotive  before  he  could  reach  the  east 
side  of  the  track  upon  which  the  locomotive  was  running, 
there  would  have  been  good  ground  for  the  motion  for  a 
verdict.  But  the  evidence  upon  this  subject  was  conflicting. 
While  the  defendant's  tended  to  show  these  facts,  evidence 
introduced  by  the  plaintiff*  tended  to  show  that  the  flagman 
signaled  and  told  the  deceased  to  cross  the  first  track,  and 
that  he  did  not  attempt  to  stop  him  until  he  had  entered  upon 
the  space  between  the  two  tracks  and  his  horse  had  passed 
onto  the  track  of  the  defendant. 

It  was  a  controverted  question  whether  the  deceased 
crossed  the  D.  &  H.  track  of  his  own  volition  and  against 
the  flagman's  admonition,  or,  with  the  other  carriage  that 
was  standing  there  waiting  to  cross,  was  signaled  by  the 
flagman  to  pass  over  that  track. 

If,  seeing  the  danger,  he  took  the  risk  and  lost,  his  negli- 
gence contributed  to  the  happening  of  the  accident,  and  as 
matter  of  law  no  recovery  can  be  had.  On  the  other  hand, 
if  the  deceased  was  in  the  space  between  the  tracks  in  obe- 
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dience  to  the  signal,  it  was  a  fair  question  for  the  jury 
whether  he  then  acted  as  a  reasonably  prudent  man  would 
have  acted  in  the  circumstances. 

The  plaintiff  had  a  right  to  have  the  case  considered  in 
view  of  the  evidence  which  she  had  produced.  Her  evi- 
dence tended  to  show  that  the  bell  on  the  defendant's  loco- 
motive was  constantly  ringing,  that  the  brakeman  on  the  D. 
&  H.  train,  seeing  the  danger,  shouted  to  the  engineer  on 
the  defendant's  locomotive,  that  the  locomotive  on  the  freight 
train  whistled,  so  there  was  considerable  noise  and  confu- 
sion. According  to  this  evidence  the  deceased  may  have 
understood,  and  as  a  prudent  man  have  had  a  right  to  under- 
stand, that  he  was  being  urged  to  hasten  forward.  The  loco- 
motive of  the  D.  &  H.  train  had  stopped  as  soon  as  it  had 
cleared  the  crossing  so  as  to  be  almost  directly  behind  the 
deceased ;  the  horse  and  wagon  would  have  reached  nearly 
across  the  space  between  the  tracks,  and  the  deceased  may 
reasonably  have  thought  in  the  moment  of  confusion  that 
his  only  safety  was  in  crossing  the  track  of  the  defendant. 
The  fact  that  he  was  urging  his  horse,  together  with  the  fact 
that  the  natural  instinct  of  men  is  to  avoid  rather  than  en- 
counter danger,  renders  it  probable  that  the  deceased  sup- 
posed that  the  first  signal  to  advance  was  being  repeated 
and  emphasized  by  the  flagman  rather  than  being  counter- 
manded by  him.  He  may  have  been  in  such  a  state  of 
mind  from  the  peril  in  which  he  found  himself  as  to  have 
omitted  to  do  what  he  otherwise  would  have  done,  and  been 
legally  excusable  for  such  omission. 

Upon  the  plaintiff's  evidence  a  verdict  could  not  have  been 
directed  for  the  defendant.  The  court  had  no  right  to  estab- 
lish a  standard  of  ordinary  prudence  and  turn  the  case  out 
of  court,  because  in  his  own  judgment  the  conduct  of  the 
deceased  fell  short  of  that  standard.  He  could  not  have 
withdrawn  the  question  of  fact  from  the  consideration  of  the 
jury  even  though  he  was  fully  convinced  that  the  inference 
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of  negligence  should  have  been  drawn  from  the  conduct  of 
the  deceased,  because  fair-minded  persons  might  have  come 
to  a  different  conclusion  upon  that  subject.  To  have  war- 
ranted such  action  the  inference  of  negligence  must  have 
been  so  plain  as  not  to  have  admitted  of  discussion  or  rational 
doubt.  Detroit  &  Mil.  R.  R.  Co.\.  Steinburg^  17  Mich. 
99;  Hill^  Admr.,  v.  JVew  Haven^  37  Vt.  501. 

The  question  of  negligence  must  be  submitted  to  the  jury 
as  one  of  fact,  not  only  when  there  is  room  for  difference  of 
opinion  between  reasonable  men  as  to  the  existence  of  the 
facts  from  which  it  is  proposed  to  infer  negligence,  but  also 
when  there  is  room  for  such  a  difference  as  to  the  inferences 
which  might  be  drawn  from  conceded  facts.  When  this  is 
the  case  the  issue  must  go  to  the  jury,  no  matter  what  may 
be  the  opinion  of  the  court  as  to  the  value  of  the  evidence 
or  the  credibility  of  the  witnesses.  It  is  for  the  court  to  say 
whether  there  is  any  evidence  in  the  case  from  which  negli- 
gence might  reasonably  be  inferred,  and  then  it  is  for  the 
jury  to  say  whether,  from  the  facts  thus  proved,  negligence 
ought  to  be  inferred,     i  Shear.  &  Red.  on  Neg.,  §  54. 

To  justify  the  withdrawal  of  a  case  from  the  jury,  the 
negligence  must  appear  so  clearly  that  no  construction  of 
the  evidence  or  inference  drawn  from  the  facts  would  have 
warranted  a  contrary  conclusion,  and  that  a  verdict  of  the 
jury  the  other  way  would  have  been  set  aside  as  against 
evidence.  Stackus  v.  N.  r.  C.  &  H.  R.  R.  Co.,  79  N.  Y. 
464. 

The  leading  cases  were  examined  by  Rowell,  J.,  in  IVor- 
thington  v.  Central  Vt.  R.  R.  Co.,  64  Vt.  107,  and  these 
propositions  were  formulated — ^that  when  the  law  prescribes 
what  shall  constitute  negligence,  orjwhen  the  act  relied  upon 
to  show  negligence  is  isolated,  then  negligence  becomes  a 
question  of  law ;  but  when  the  standard  of  negligence  is  not 
prescribed,  and  there  is  a  combination  of  facts  and  circum- 
stances relied  upon  to  show  negligence,  the  question  becomes 
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one  of  law  only  when  those  facts  and  circumstances  are  so 
decisive  one  way  or  the  other  as  to  leave  no  reasonable 
doubt — no  room  for  opposing  inferences. 

In  this  case  the  evidence  was  not  so  decisive  of  contribu- 
tory negligence  as  to  preclude  a  difference  of  opinion  in  dif- 
ferent minds  upon  that  subject.  There  was  a  combination 
of  circumstances  from  which  no  legal  inference  of  negli- 
gence could  be  drawn.  The  motion  to  direct  a  verdict  was 
therefore  properly  overruled. 

It  appears  that  the  jury  agreed  upon  a  general  verdict  for 
the  plaintiff,  sealed  it  up,  separated  for  the  night,  and 
brought  it  into  court  the  next  morning.  After  they  had  ren- 
dered it  the  court  asked  the  foreman  this  question  :  «*Did 
you  find  the  negligence  was  in  reference  to  the  negligence 
of  the  flagman?"  to  which  the  foreman  answered,  **In  ref- 
erence to  the  negligence  of  the  flagman."  The  clerk  then, 
by  direction  of  the  court,  wrote  out  this  special  verdict : 
"The  jury  on  their  oath  say  that  the  negligence  of  the  de- 
fendant causing  the  injury  arose  from  the  action  of  the  flag- 
man," which  the  foreman  signed.  The  Court  then  read  the 
verdict  to  the  jury  and  inquired  if  it  was  their  verdict,  to 
which  the  foreman  replied  that  it  was,  while  some  of  the 
jurors  * 'nodded  assent,"  and  none  of  them  dissented*  This 
was  in  open  court,  and  the  defendant  did  not  ask  that  the 
jury  be  inquired  of  more  fully  nor  that  they  should  be 
polled. 

The  inquiry  by  the  court  called  for  no  further  deliberation 
by  the  jury.  Their  answer  was  authoritative  information  to 
the  court  as  to  a  finding  which  they  had  already  made  upon 
one  of  the  three  issues  submitted  to  them  in  the  charge. 
When  this  was  reduced  to  writing  and  signed  by  the  fore- 
man it  became  a  part  of  the  verdict,  and  the  findings  upon 
the  other  questions  were  immaterial.  In  this  action  of  the 
court  there  was  no  error. 

The  special  finding  renders  it  unnecessary  to  consider 
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whether  or  not  there  was  error  in  submitting  to  the  jury  the 
question  as  to  the  defendant's  locomotive  being  properly 
manned. 

Judgment  affirmed. 


RICH  et  al.,  EXRS.,  v.  SOWLES,  ADMR.,  et  al. 


Franklin  County,  1893. 


Before:     Ross,  Ch.  J.,Taft,  Rowell  and  Tyler,  JJ. 

Trustee  -process.     Bond  in  discharge  of  trustee.     Liability 
of  trustee  immaterial.      Taken  by  justice  after  appeal. 

1.  A  bond  given  in  a  suit  begun  by  trustee  process  to  discharge 

the  trustee,  under  the  provisions  of  R.  L.  §  1,084,  which 
is  conditioned  to  pay  any  judgment  against  the  defendant 
*'as  administrator,"  that  being  also  the  description  of  the 
defendant  in  the  writ,  declaration  and  judgment,  is  enforce- 
able, although  the  judgment  is  in  legal  effect  against  the 
defendant  personally. 

2.  The  sureties  upon  such  a  bond  cannot  show  in  defence  of  an 

action  upon  it,  that  the  trustee  was  not  in  fact  chargeable. 
Their  undertaking  is  an  absolute  one  to  pay  whatever  judg- 
ment may  be  obtained. 

3.  Nor  can  they  object  that  the  bond  was  taken  and  the  trustee 

discharged  by  a  justice  of  the  peace  after  the  appeal  had 
been  taken  from  his  judgment  in  the  original  suit. 

Debt  on  bond.  Trial  by  court  at  the  September  term, 
1892,  Start,  J.,  presiding.  Judgment  for  the  plaintiffs. 
The  defendants  except.     The  opinion  states  the  case. 

E.  A.  Sowles  and  H.  A.  Burt  for  the  defendants. 

The  sureties  became  liable  to  pay  any  judgment  against 
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the  defendant  '*as  administrator."  They  cannot  he  held  for 
a  personal  judgment.  St.  Albans  Bank  v.  Dillon^  30  Vt. 
122;  Freeman  Judg.  §  156;  2  Smith's  Lead.  Cas.  589;  2 
Phil.  Ev.,  pp.  II,  12. 

The  liability  of  the  sureties  was  that  of  a  receiptor.  They 
cannot  be  held  unless  the  trustee  was  chargeable.  Adams 
V.  Fox^  17  Vt.  365  ;  Leonard^  Admr.^v,  Bryant^  13  Mass. 
224 ;  Roberts  v.  Carpenter y  53  Vt.  678. 

Stephen  E.  Royce  and  Hogan  &  Royce  for  the  plaintiffs. 

The  sureties  on  this  bond  are  not  receiptors.  The  bond 
is  a  new  and  independent  security,  and  the  liability  of  the 
original  trustee  is  immaterial.  Bildersee  v.  Aden, 62  Barb. 
175;  Abbott  V.  Williams,  15  Col.  512;  Washer  \.  Camp- 
bell, 40  Kan.  398  ;  Cross  v.  Richardson,  30  Vt.  641 ;  For- 
ster  V.  Fuller,  6  Mass.  58 ;  Blake  v.  Peck,  11  Vt.  483. 

The  sureties  were  bound  to  know  that  the  bond  was  not 
binding  upon  the  estate,  but  upon  Albert  Sowles  personally- 
Rich  V.  Soivles,  64  Vt. ;  Bank  v.  Weeks,  53  Vt.  115; 
Prouty  V.  Mather,  49  Vt.  415  ;  Lovell  v.  Field,  5  Vt.  218. 

TAFT,  J.  The  plaintiffs  herein  sued  the  defendant 
Sowles,  and  summoned  one  Fonda  as  trustee.  Under  R.  L. 
§§  1,084-8,  the  defendants  in  this  action  gave  a  bond,  and 
the  trustee  was  discharged.  This  suit  is  brought  to  enforce 
the  bond.  The  defendants  insist  that  no  recovery  can  be 
had,  as  the  condition  is  to  pay  any  judgment  recovered 
against  Albert  Sowles  as  administrator,  and  that  the  judg- 
ment was  against  him  individually.  The  description  of  the 
defendant  Sowles  was  the  same  in  the  writ,  declaration, 
bond  and  judgment.  The  judgment  was  against  Sowles 
personally,  however  he  may  have  been  described.  As  said 
by  Ross,  Ch.  J.,  in  the  opinion  in  that  case,  64  Vt.  408, 
''Rendering  judgment  against  the  defendant  as  administra- 
or  did  not  make  it  a  judgment  to  be  enforced  against  the 
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property  of  the  estate,  but  to  be  enforced  against  the  defend- 
ant's own  property."  The  sureties  are  presumed  to  have 
known  the  general  law  of  the  land  in  respect  of  their 
assumed  liabilities  incurred  by  signing  the  bond,  and  must 
be  held  to  pay  any  judgment  rendered  against  the  defendant 
in  the  action. 

II.  Was  evidence  admissible  to  show  that  the  trustee  was 
not  liable,  and  thus  defeat  the  present  action  ?  We  hold  it 
was  not.  The  bond  is  conditioned  to  pay  the  judgment 
recovered  against  the  principal  defendant,  not  to  pay  any 
sum  for  which  the  trustee  might  be  held  chargeable.  Upon 
giving  the  bond  and  the  discharge  of  the  trustee,  the  liabil- 
ity of  the  latter  became  immaterial. 

In  Cross  v.  Richardson^  30  Vt.  641,  the  discharge  of  a 
trustee  by  agreement  was  held  a  sufficient  consideration  to 
support  a  promise,  although  the  trustee  could  not  be  held 
liable. 

III.  It  is  further  urged  that  the  bond  is  null,  for  that  the 
justice  had  no  power  after  the  appeal  to  accept  it  and  dis- 
charge the  trustee ;  and  this  upon  the  ground  that  after  the 
appeal  the  suit  was  not  pending  before  the  justice,  and  that 
he  had  no  jurisdiction  therein.  The  plaintiffs  in  the  suit  in 
which  the  bond  was  given  undoubtedly  had  the  right  to 
have  the  statute  strictly  followed,  and  unless  so  done  might 
have  had  good  ground  for  opposing  the  discharge  of  the 
trustee ;  but  if  they  were  satisfied  with  the  discharge  of  the 
trustee,  the  defendants  have  no  reason  to  complain.  Hav- 
ing voluntarily  executed  the  bond  in  consideration  of  the 
discharge  of  the  trustee,  and  by  such  means  having  pro- 
cured the  discharge,  it  is  difficult  to  see  upon  what  ground 
it  can  be  held  invalid.  We  think  it  would  be  valid  without 
the  aid  of  the  statute. 

The  judgment  is  affirmed. 


Digitized  by 


Google 


138  FRISBIE,  ROGERS  &  CO.  v.  FELTON.  [65 


FRISBIE,  ROGERS  &  CO.  v.  LYMAN  H.  FELTON. 


Franklin  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rowell  and  Tyler,  JJ. 

Principal  not   bound  by   refresentation    of  agent   as   to 

authority. 

The  plaintiffs  being  about  to  begin  the  manufacture  of  lime  em- 
ployed O  to  assist  them.  O  purchased  materials,  made 
contracts,  and  to  some  extent  exercised  supervision  over 
the  men  for  a  short  time,  representing  that  he  was  a  mem- 
ber of  the  firm.  During  this  time  he  asked  the  defendant 
if  he  would  sell  the  plaintiffs  two  or  three  carloads  of  lime. 
Afterwards  he  ordered  a  carload  sent  to  him  at  New  York^ 
promising  to  send  his  check  in  ten  days.  The  lime  was  for 
O's  private  use,  but  the  defendant  supposed  it  was  for  the 
plaintiffs,  and  charged  it  to  them.  The  referee  found  that 
the  defendant  was  justified  in  supposing  from  what  O  did 
and  his  representations  that  he  was  a  partner  or  special 
agent,  but  that  the  plaintiffs  did  not  hold  him  out  as  such 
or  know  that  he  so  held  himself  out.  Held^  that  the  plain- 
tiffs were  not  liable,  for 

a.  The  defendant  was  not  justified  in  supposing  that  O  had 
authority  to  bind  the  plaintiffs,  and 

h.     It  did  not  appear  that  O  professed  to  order  this  lime  for  them. 

Assumpsit.  Pleas,  the  general  issue,  payment  and  set- 
off. Heard  on  the  report  of  a  referee  at  the  September 
term,  1892,  Start,  J.,  presiding.  Judgment  for  the  plain- 
tiff. The  defendant  excepts.  The  case  appears  in  the 
opinion. 

Farrington  &  Post  for  the  defendant. 
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The  plaindfFs  having  permitted  Osborn  to  act  for  them  in 
purchasing  materials,  were  bound  by  his  contract  in  this  in- 
stance. Cutler  V.  Estate  of  Thomas^  25  Vt.  73 ;  Smith  v. 
Hill  et  aLy  45  Vt.  90;  Hicks  &  Co.  v.  Crain  dc  Hutchin- 
son^ 17  Vt.  449;  Co tr ell  v.  Vandusen^  22  Vt.  511 ;  Stevens 
V.  Haven  et  aL^  14  Vt.  540 ;  Kinsley  v.  Fitts  &  Avery ^  51 
Vt.  414  ;   Griggs  v.  Selden^  58  Vt.  561. 

H.  A.  Burt  and  D.  W.  Steele  for  the  plaintiff. 

TYLER,  J.  To  understand  the  force  of  the  defendant's 
exceptions  it  is  necessary  to  state  the  material  facts  found 
by  the  referee,  which  are  as  follows:  In  May,  1891,  five 
persons  in  New  York  City  formed  a  copartnership  under 
the  name  of  Frisbie,  Rogers  &  Co.,  for  the  purpose  of  man- 
ufacturing lime  at  Highgate  Springjs  in  this  State,  and  sell- 
ing the  same  in  New  York  and  other  places.  In  that  month 
Frisbie,  who  was  a  partner  and  the  manager  of  the  business, 
went  to  Highgate  Springs,  and  began  to  repair  the  works 
preparatory  to  commencing  business.  A  few  days  later  H. 
S.  Osborn  went  to  the  works  and  remained  two  or  three 
weeks,  and  assisted  in  getting  the  business  started,  and  at 
Frisbie's  request  ''purchased  materials  to  be  used  in  the 
works,  and  made  contracts  for  and  in  behalf  of  and  in  the 
name  of  the  firm  in  buying  or  contracting  for  the  materials, 
and  to  some  extent  gave  directions  to  the  men  employed." 
All  the  members  of  the  firm  were  strangers  to  the  defend- 
ant and  to  the  people  in  that  vicinity.  In  what  Osborn  did 
he  acted  in  such  a  manner  as  might  induce  the  belief  that 
he  was  personally  interested  in  the  business,  either  as  part- 
ner in  or  special  agent  of  the  firm.  He  claimed  to  the  de- 
fendant and  others  that  he  was  a  partner,  though  he  was 
not  one  in  fact,  and  the  firm  did  not  know  that  he  had 
claimed  to  be  one  until  the  next  November  or  December. 
His  wife  was  a  member  of  the  firm. 
The  defendant  was  a  manufacturer  of  lime  at  the  same 
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place.  Between  June  ist  and  15th  of  that  year  Osborn  met 
him  in  the  cars,  and  asked  him  if  they  could  purchase  two 
or  three  carloads  of  lime  of  him  if  they  should  require  it, 
to  which  the  defendant  replied  that  they  could,  and  he  in- 
structed Ward,  who  was  his  clerk  and  the  supervisor  of  his 
lime  works,  to  let  them  have  it  if  they  ordered  it.  On  June 
15  Osborn  ordered  a  carload  of  lime  through  Ward,  and 
promised  to  send  his  check  for  it  in  ten  days.  The  order 
was  filled,  and  the  lime  shipped  to  Osborn  in  New  York, 
The  purchase  was  made  by  Osborn  for  himself  to  supply  his 
own  trade.  The  defendant  was  not  present  when  the  lime 
was  ordered,  but  from  the  acts  of  Osborn  in  assisting  the 
firm,  as  stated,  his  claiming  to  be  a  member  thereof,  and 
from  his  conversation  in  the  cars,  the  defendant  was  led  to 
believe  that  he  was  a  partner,  and  when  he  learned  of  the 
shipment  considered  the  sale  as  made  to  the  firm. 

The  plaintiflfs  had  no  benefit  from  or  interest  in  the  lime, 
in  no  way  authorized  its  purchase,  and  had  no  knowledge 
at  the  time  it  was  ordered  that  the  defendant  claimed  to  hold 
them  liable  for  it. 

The  plaintiffs  had  an  undisputed  demand  against  the  de- 
fendant, and  the  defendant  had  a  demand  against  the  plain- 
tiffs which  they  did  not  contest.  The  controversy  was 
whether  the  defendant  should  also  be  allowed  $80  for  the 
carload  of  lime. 

Upon  the  facts  reported  the  defendant  was  not  entitled  to 
be  allowed  this  item.  Osborn  was  employed  by  the  plain- 
tiffs for  the  special  purpose  of  assisting  them  in  starting 
their  works,  and  had  no  authority  from  them  beyond  what 
was  incident  to  that  employment.  He  was  not  held  out  by 
them  as  a  partner  or  special  agent,  and  his  representations 
that  he  was  a  partner  emanated  wholly  from  himself,  and 
were  made  without  the  plaintiffs'  knowledge.  Furthermore, 
it  did  not  appear  that  Osborn  made  the  purchase  on  the 
plaintiffs'  credit.     It  seems  to  have  been  made  onlhis  own, 
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and  the  plaintiffs  did  nothing  to  lead  the  defendant  to  sup- 
pose that  the  sale  had  been  made  to  them. 
The  defendant  requested  the  referee  to  find, 

1.  Whether  Frisbie,  Rogers  &  Co.  had  knowledge  of 
the  acts  of  Osborn  in  and  about  the  business  of  the  firm. 

2.  Whether  the  conduct  of  the  firm  and  of  Osborn  was. 
such  that  the  defendant  was  justified  in  believing  them  to  be 
partners. 

3.  Whether  from  the  evidence  introduced  the  defendant 
was  justified  in  giving  credit  to  the  plaintiffs  for  the  carload 
of  lime. 

The  first  request  is  fully  answered  in  the  report.  There 
is  nothing  in  the  report  to  show  that  the  defendant  was  jus- 
tified in  giving  the  plaintiffs  credit  for  the  lime,  and  there  is 
nothing  presented  to  this  court  by  affidavits  or  otherwise  to 
show  that  there  was  evidence  before  the  referee  to  warrant  a 
recommitment  of  the  report  for  a  compliance  with  the  second 
and  third  requests.  So  far  as  appears,  the  referee  has  found 
and  reported  all  the  facts  which  the  evidence  justified.  No 
acts  of  plaintiffs  are  shown  in  the  report  to  justify  the  de- 
fendant in  believing  that  Osborn  was  a  partner. 

The  court  below  properly  overruled  the  exceptions  and 
the  motion  to  recommit,  and  rendered  judgment  for  the 
plaintiffs  for  the  larger  sum  named  in  the  report. 

judgment  affirmed. 
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MARGARET  B.  SOWLES,  TRUSTEE   OF  SUSAN 

B.  SOWLES, 

V. 

BENJAMIN  F.  RUGG. 


Franklin  County,  1893. 


Before :     Ross,  Ch.  J.,  Taft,  Rowell  and  Tyler,  JJ. 
Partition  of  lands.     Mortgagee  not  bound.     Acquiescence, 

1 .  A  judgment  of  partition  between  joint  owners  of  real  estate 

does  not  bind  the  mortgagee  of  the  defendant  owner,  such 
mortgagee  not  being  a  party  to  the  judgment. 

2.  Nor  does  the  fact  that  the  mortgagee  takes  possession  of  the 

parcel  apportioned  to  his  mortgagor  and  builds  a  line  fence 
between  that  and  the  other  parcel  amount  to  an  acquies- 
cence, if  at  the  time  of  doing  so  he  notifies  the  other  owner 
that  he  will  not  be  bound  by  the  judgment. 

This  was  a  petition  for  partition,  and  was  tried  by  court 
at  the  April  term,  1892,  Munson,  J.,  presiding.  Upon  the 
the  facts  found  the  court  gave  judgment  -pro  forma  that  the 
petition  be  dismissed.  The  petitioner  excepts.  The  ques- 
tions decided  sufficiently  appear  in  the  opinion. 

E,  A,  Sozvlcs  and  H,  A,  Burt  for  the  petitioner. 

The  judgment  of  partition  in  favor  of  the  defendant  could 
not  bind  the  petitioner,  who  was  then  a  mortgagee  and  not 
a  party  to  the  judgment.      Colton  v.  Smith,   2  Pick.  315  ; 
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Duncan  v.  Sylvester^  i6  Me.  388;  R.  L.  §  1,278;  Proctor 
V.  Newhall^  17  Mass.  81 ;  Monroe  v.  Luke^  19  Pick.  41. 

Farrington  &  Post  for  the  defendant. 

The  mortgagor  Buck  was  the  owner,  and  a  judgment 
against  him  barred  his  mortgagees.  Hoofer  v.  Wilson^  12 
Vt.  69s  ;  Wilder  v.  Davenport^  58  Vt.  642,  648 ;  Jones' 
Mort.,  §§  704,  70s,  706. 

ROSS,  Ch.  J.  On  the  facts  found  by  the  trial  court  the 
petitioner  is  entitled  to  a  judgment  that  partition  of  the  de- 
scribed premises  be  made,  unless  such  right  is  defeated  by 
the  partition  made  on  the  petition  of  the  defendant,  of  ninety 
acres,  parcel  of  the  described  premises.  The  facts  found  in 
regard  to  the  partition  of  the  ninety  acres,  on  the  petition  of 
the  defendant,  are  substantially  as  follows :  The  title  of  the 
plaintiff  and  defendant  to  the  ninety  acres  had  its  origin  in 
a  mortgage  from  William  Buck,  in  which  they  were  equally 
interested.  The  defendant  took  a  quit  claim  from  Buck  of 
his  right  of  redemption  in  one  undivided  half  of  the  ninety 
acres ;  and  while  the  plaintiff's  interest  in  the  other  undi- 
vided half  was  that  of  mortgagee,  and  while  Buck  still  had 
the  right  of  redemption  therein,  the  defendant  brought  a 
petition  for  partition  of  the  ninety  acres  against  Buck  and 
the  petitioners.  When  the  petition  came  before  the  court, 
by  consent,  judgment  that  partition  be  made  between  the 
defendant  and  Buck  was  rendered,  and  commissioners  were 
appointed,  and  partition  was  made  between  them.  The 
plaintiffs  were  made  defendants  to  that  petition,  but  no  judg- 
ment was  ever  rendered,  nor  partition  made  between  plain- 
tiffs and  defendant.  The  commissioners  appointed  to  make 
that  partition  gave  the  plaintiffs  due  notice,  through  their 
attorney,  of  the  hearing  before  them.  But  the  plaintiffs  did 
not  attend,  and  took  no  part  in  the  hearing.  They  were 
under  no  dutj^  to  attend  nor  to  take  part  in  that  hearing,  be- 
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cause  the  judgment  of  partition  rendered  did  not  run  against 
them,  and  could  not  conclude  them.  The  petitioners  have 
now  foreclosed  the  mortgage  against  Buck.  By  it  they  are 
entitled  to  an  undivided  half  of  the  ninety  acres.  It  is  con- 
tended that  the  partition  between  defendant  and  Buck  has 
concluded  the  petitioners,  and  severed  and  set  out  the  peti- 
tioners' right  in  the  premises.  At  the  time  of  that  partition 
Buck  did  not  and  could  not  represent,  nor  did  he  have 
power  to  limit  or  modify  the  rights  now  held  by  the  petition- 
ers. He  had  long  before  conditionally  conveyed  those  rights 
by  the  mortgage  deed,  which  they  have  now  foreclosed 
against  him.  He  then  stood  upon  his  own  right — ^that  of 
a  mortgagor,  whose  right  to  redeem  had  not  been  extin- 
guished. The  partition  between  him  and  the  defendant 
bound  his  right  to  redeem.  If  he  redeemed,  it  bound  all  to 
whom  he  might  thereafter  convey  his  interest.  But  failing 
to  exercise  his  right  to  redeem,  the  right  he  had  conveyed 
to  the  petitioners  by  the  mortgage  was  absolute  and  unaf- 
fected by  the  partition  made  between  him  and  the  defendant. 
It  is  not  necessary  to  consider  whether  that  partition  would 
have  bound  the  plaintiifs  if  the  judgment  had  been  against 
them  also ;  for  now  the  plaintiffs  stand  upon  a  right,  condi- 
tional then,  absolute  now,  not  then  in  Buck,  because  con- 
veyed by  his  deed  of  mortgage,  and  which  he  had  no  power 
to  represent  or  bind. 

The  defendant  further  contends  that  the  plaintiffs  have  so 
acquiesced  in  the  partition  made  between  him  and  Buck 
that  they  are  bound  thereby.  The  defendant  called  upon 
them  to  have  the  division  fence,  made  necessary  by  the  par- 
tition, divided  between  him  and  the  plaintiffs  after  Buck's 
right  of  redemption  was  foreclosed.  When  so  called  upon 
they  notified  the  defendant  they  were  about  to  bring  this  pe- 
tition for  partition.  Although  for  the  purposes  of  occupa- 
tion they  built  their  part  of  the  fence,  yet,  when  this  notice 
had  been   given,  the  defendant  could  not  have  understood 
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that  they  acquiesced  in  the  partition  made  between  him  and 
Buck,  neither  could  he  have  been  misled  by  what  they  did 
in  building  the  fence  or  occupation.  Neither  is  it  found  that 
the  defendant,  in  fact,  has  done  or  omitted  to  do  anything  in 
regard  to  the  premises  by  reason  of  their  having  built  a  por- 
tion of  this  fence,  and  occupied  the  portion  set  off  to  Buck. 
No  question  is  made  but  that  the  remaining  parcel  of  the 
desjcribed  premises  should  be  divided  in  connection  with  the 
ninety  acres. 

Judgment  reversed;  judgment  that  partition  be  made  as 
frayed  for  ^  and  cause  remanded. 


E.  J.  WILDER  V.  WILLIAM  J.  STANLEY. 


Franklin  County,  1893. 


Before  :     Ross,  Ch.  J.,  Taft,  Rowell  and  Tyler,  JJ. 

Negligence,    Proximate  cause.    Finding  of  referee  against 
evidence.     Declarations  not  evidence.      Con- 
struction   of  re-port. 

I.  The  colt  of  the  plaintiff  escaped  from  his  pasture  into  the 
pasture  of  the  defendant  over  a  portion  of  the  line  fence 
which  it  was  the  duty  of  the  defendant  to  keep  in  repair, 
and  which  was  then  out  of  repair.  From  the  defendant's 
pasture  it  passed  into  the  pasture  of  Willey.  The  referee 
found  that  while  one  Tracy,  a  volunteer  stranger,  was  at- 
tempting to  drive  the  colt  back  into  the  plaintiff's  pasture, 
it  ran  onto  a  barbed  wire  fence  and  was  injured.  Held^ 
that  the  defendant  was  liable,  for 

a.  There  was  no  evidence  on  which  the  referee  could  base  his 
finding  that  Tracy  was  attempting  to  drive  back  the  colt. 
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d.  If  he  were,  there  was  no  finding  that  he  was  guilty  of  any 
negligence  in  so  doing. 

r.  And  if  he  had  been,  his  negligence  was  that  of  a  stranger 
concurring  with  the  negligence  of  the  defendant,  which 
would  not  relieve  the  defendant. 

2.  The  declarations  of  a  person  as  to  a  transaction  made  after  it 

has  occurred  are  not  evidence  in  chief  as  to  what  the  tran- 
saction was. 

3.  HeJd^  That  the  referee's  report  found  that  the  plaintiff's  colt 

escaped  over  that  portion  of  the  fence  which  it  was  the 
duty  of  the  defendant  to  keep  in  repair. 

Case  for  the  negligence  of  the  defendant.  Heard  upon 
the  report  of  a  referee  at  the  September  term,  1892, 
Thompson,  J.,  presiding.  Judgment  for  the  plaintiff.  The 
defendant  excepts. 

The  plaintiff  and  defendant  owned  and  occupied  adjoin- 
ing pastures-  The  colts  of  the  plaintiff  escaped  from  his 
pasture  into  the  pasture  of  the  defendant  over  a  portion  of 
the  division  line  fence,  which  it  was  the  duty  of  the  defend- 
ant to  maintain.  From  the  defendant's  pasture  they  passed 
into  the  pasture  of  one  Willey.  While  there  the}'  started 
from  some  cause  and  ran  back  towards  the  pasture  of  the 
defendant,  and  in  so  doing  one  of  them  ran  against  the 
barbed  wire  fence  between  the  pasture  of  Willey-  and  that  of 
the  defendant,  and  severed  the  jugular  vein,  from  which  it 
died. 

The  referees  found  that  at  the  time  of  the  accident  one 
Tracy  was,  w^ithout  any  authority  from  either  the  plaintiff 
or  defendant,  attempting  to  drive  the  colts  from  Willey 's 
pasture  into  that  of  the  plaintiff,  and  submitted  an  alterna- 
tive finding  :  for  the  defendant,  if  the  unauthorized  act  of 
Tracy  was  the  legal  cause  of  the  injury ;  for  the  plaintiff, 
if  the  defective  fence  of  the  defendant  was  the  cause  of  the 
injury. 

Being  directed  to  report  that  evidence  upon  which  they 
based  their  finding  that  Tracy  was  attempting  to  drive  the 
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colts  back  to  the  pasture  of  the  plaintiff,  it  appeared  that 
Tracy  himself  was  introduced  as  a  witness,  and  testified 
that  he  saw  the  colts  of  the  plaintiff  in  Willey's  pasture 
playing  with  the  colts  of  one  Kendall,  who  owned  an  ad- 
joining pasture,  across  the  fence  ;  that  one  of  KendalFs  colts 
kicked  the  top  rail,  and  so  started  the  colts  of  the  plaintiff. 
Upon  cross-examination  he  was  asked  if  he  did  not  soon 
after  the  accident  say  to  several  persons  that  he  was  at  the 
time  driving  the  colts  back,  which  he  denied.  Thereupon 
these  persons  were  inquired  of,  and  testified  that  he  had  so 
stated  to  them ;  and  this  was  the  only  evidence  of  the  fact 
before  the  referees. 

Wilson  &  Hall  and  E.  McFeeters  for  defendant. 

Hogan  &  Boyce  for  the  plaintiflf. 

The  damage  is  not  too  remote.  Saxion  v.  Bacon  ^  31  Vt. 
540;  Eddy  V.  Kinney^  60  Vt.  554;  Sedg.  Dam.,  pp.  85, 
86,  95,  96,  and  notes  and  cases  cited. 

If  the  negligence  of  Tracy  concurred  with  that  of  the 
defendant,  the  defendant  is  still  liable.  Shear.  &  Redf. 
Neg.,  §  10,  n.  2,  and  cases  cited;  §§  595,  596;  Webster  v. 
Hudson  River  R.  R.  Co.,  38  N.  Y.  260. 

Tracy's  declarations  that  he  was  attempting  to  drive  the 
colt  back  were  not  aflSrmative  evidence  of  the  fact.  Eair- 
child  V.  Basconiy  35  Vt.  398;  i  Green.  Ev.,  §  108,  note 
(a) ;  Lund  et  ux.,  v.  Ink.  of  Wyngsborotigh,  9  Cush.  36; 
Scholfieldw.  Bridges^  4  Pick.  377. 

ROSS,  Ch.  J.  The  defendant  contends  that  the  ref- 
erees have  not  found  that  the  colt  injured  escaped  over  the 
defective  portion  of  the  division  fence,  which  it  was  the  duty 
of  the  defendant  to  maintain  and  keep  in  repair.  This  con- 
tention is  not  sustained  by  the  report.  They  first  find  that 
at  the  time  of  the  injury  complained  of  the  defendant's  por- 
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tion  of  the  fence  was  insufficient  at  certain  points  described ; 
then  that,  on  September  20,  1888,  the  plaintiffs  colts 
escaped  from  his  pasture  into  the  defendant's  pasture,  over 
or  through  the  gap  or  break  in  the  defendant's  portion  of 
the  fence;  and  again,  *'If  *  »  ♦  the  unlaw'iul  and  de- 
fecrive  fence  over  or  through  which  we  find  the  plaintiff's 
colt  passed  on  the  20th  day  of  September,  1888,  or  a  short' 
time  prior  thereto,"  etc.  The  referees  nowhere  modify  or 
change  these  findings,  that  the  colt  escaped  over  the  defect- 
ive portion  of  the  defendant's  fence  wherever  it  did  escape 
from  the  plaintiff's  pasture,  on  that  occasion.  Subsequently 
in  their  report  the  referees  find  that  no  evidence  showed  how 
long  before  September  20, 1888,  the  colt  escaped  from  the  plain- 
tiff's pasture,  and  that  they  cannot  find  the  exact  time  prior 
when  it  did  escape.  Hence,  the  plaintiffs  colt,  which  was 
killed  on  September  20th,  1888,  was  away  from  the  plain- 
tiff's pasture  on  that  occasion  through  the  negligence  of  the 
defendant,  or  his  failure  to  discharge  his  duty  to  the  plaintiff 
in  maintaining  his  portion  of  the  division  fence  in  the  man- 
ner required  by  law ;  and,  as  said  by  Smith,  J.,  in  Lee  v. 
Riley y  18  C.  B.  N.  S.  (114  E.  C.  L.  722),  cited  with  approval 
by  this  court  in  Tupfer  v.  Clarke  43  Vt.  200,  adapted  to  the 
facts  of  this  case,  it  was  through  the  defendant's  negligence 
that  the  colt  and  barbed  wire,  causing  its  death,  came  to- 
gether. The  judgment  of  the  county  court  was  therefore 
correct,  unless  the  facts  found  by  the  referees  show  that  some 
other  independent  cause,  disconnected  with  the  negligence 
of  the  defendant,  occasioned  the  death  of  the  colt. 

IL  The  defendant  contends  that  the  facts  found  in  regard 
to  the  acts  of  Hiram  Tracy  show  such  an  independent,  dis- 
connected cause.  There  are  several  sufficient  answers  to 
this  contention.  There  was  no  legitimate  evidence  before 
the  referees  to  show  that  Tracy  started  up  or  drove  the  colts. 
Tracy  was  not  a  party,  and  his  declarations  to  the  effect  that 
he  started  up  or  undertook  to  drive  the  colts  on  the  occasion. 
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if  established,  were  not  evidence  which  the  referees  could 
lawfully  use  to  establish  the  fact.  He  denied  that  he  started 
up  or  drove  the  colts.  All  his  declarations  shown  were  in  re- 
gard to  what  he  was  intending,  or  what  he  had  done.  They 
were  not  of  the  res  gestce,  as  they  did  not  accompany  and 
explain,  or  characterize  his  act  of  starting  up  or  driving  the 
colts.  There  was  no  other  evidence  tending  to  establish  the 
fact  that  he  started  up  or  drove  the  colts  on  the  occasion  of 
the  injur}^  If  he  did,  it  is  not  found  that  his  act  was  negli- 
gently done.  The  colts  had  escaped  through  the  negligence 
of  the  defendant.  The  plaintiff  had  the  right  to  pursue  and 
return  them  in  a  proper  manner,  or  to  employ  Tracy  to  do 
so.  He  might  not  be  able  to  catch  and  lead  them  back.  He 
might  be  obliged  to  drive  them  in  a  prudent  manner.  If 
Tracy  had  been  employed  by  the  plaintiff' — as  he  was  not — 
to  defeat  the  right  of  recovery,  it  must  have  been  found,  as 
it  is  not,  that  Tracy  started  or  drove  the  colts  negligently. 
The  escape  being  through  the  negligence  of  the  defendant, 
that  negligence  accompanied  the  colts  while  roaming,  by 
reason  of  it,  away  from  the  plaintiff's  pasture.  Inasmuch 
as  Tracy  was  not  the  servant  of  the  plaintiff,  if  he  volun- 
tarily negligently  started  up  or  drove  the  colt  at  the  time  it 
was  injured,  Tracy's  negligence  would  be  concurrent  with 
that  of  the  defendant  in  causing  the  death  of  the  colt.  In 
such  a  case  both  or  either  of  the  wrong  doers  are  liable  for 
the  injury  and  damage  caused  by  their  concurrent  negli- 
gence. Hence,  this  contention  of  the  defendant  is  not  main- 
tainable. 

Judgment  affirmed. 
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LEWIS  D.  ALLEN  ET  AL., 


FLETCHER  TARBELL'S  ESTATE. 


Franklin  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rowell  and  Tyler,  JJ. 

Rents  from  real  estate  specifically  devised. 

Where  the  executor  collects  the  rents  of  real  estate  specifically 
devised,  for  the  space  of  one  year  from  the  death  of  the 
testator,  he  should  account  for  the  same  as  a  part  of  the 
estate,  although  there  is  other  personalty  sufficient  to  pay 
the  debts  and  expenses  of  settlement. 

Appeal  from  a  decree  of  the  probate  court  for  the  District 
of  Franklin.  Heard  upon  an  agreed  statement  of  facts  at 
the  September  term,  1892,  Start,  J.,  presiding.  The  de- 
cree of  the  probate  court  was  affirmed  j>ro  forma.  The 
appellants  except. 

The  testate  devised  specifically  certain  real  estate.  Of 
this  the  executors  took  possession,  and  collected  the  rents 
for  one  year  from  the  death  of  the  testator,  when  they  turned 
it  over  to  the  devisees.  There  was  sufficient  personal  estate 
without  these  rents  to  pay  the  debts  and  expenses  of  settle- 
ment. The  question  was  whether  these  rents  for  the  year 
belonged  to  the  devisees  or  should  be  accounted  for  as  a  part 
of  the  estate.  The  probate  court  decreed  that  they  belonged 
to  the  estate,  and  from  this  decree  the  devisees  appealed. 

C  G,  Austin  for  the  appellants. 
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A  devise  of  real  estate  vests  the  property  in  the  devisee 
immediately  upon  the  death  of  the  testator,  subject  only  to 
the  lien  of  the  administrator  or  executor  for  the  payment  of 
debts  and  charges.  Hibbard  v.  Ricarl,  3  Vt.  207  ;  Hyde 
V.  Barney^  17  Vt.  280;  Probate  Court  v.  Sargent  &  Sar-- 
gent^  37  Vt.  16;  Austin  v.  Bailey^  37  Vt.  219;  Casey  v, 
Casey,  55  Vt.  518. 

A  specific  legacy  carries  wiih  it  interest,  income,  and 
earnings  from  the  testator's  death,  unless  the  contrary  is 
specified.  Schoul.  Exrs.  and  Admrs.,  §§  212,  511  ;  Max- 
well v.  Wettenhall,  2  P.  Williams  26 ;  Pearson  v.  Pearson 
et  aL,  I  Sch.  and  Lef.  2  ;  Isenhart  et  aL,  v.  Brown  et  aL, 
Exrs.,  2  Ed.  Ch.  340;  Sullivan  and  Wife  v.  Winthrof 
et  r?/.,  I  Sumner  i  ;  Harrell  w  Davejifort  et  aL,  5  Jones 
Eq.  4;  Curtis  and  Wife\.  Potter  et  aL,  i  Houst.  382; 
Hawkins,  Admr.,\,  Kimball,  57  Ind.  42;  Bathamley\. 
Shcrson,  Z.  /?.,  20  Eq.  304;  Lucy  v.  Lucy,  55  N.  H.  9; 
Loringv,  Woodward,  41  N.  H.  391  ;  Eng.  and  Am.  Enc. 
p.  150  and  notes. 

/?.  G.  Fur  man  and  Burt  <£-  Burt  for  the  appellees. 

The  rents  for  one  year  from  the  testator's  death  belonged 
to  the  executors.     Dunbar  v.  Dunbar,  3  Vt.  472. 

ROWELL,  J.  Shall  the  rents  of  these  specific  devises 
for  the  year,  allowed  in  the  first  instance  for  settling  the 
estate,  go  to  the  specific  devisees,  or  shall  the  executors 
account  therefor  to  the  estate,  although  there  is  sufficient 
personal  estate,  first  chargeable  for  that  purpose,  to  pay  the 
debts  and  expenses  ?  This  precise  question  was  determined 
in  Dunbar  V.  Dunbar,  3  Vt.  472.  There  the  rents  and 
profits  derived  from  specific  devises  during  the  first  year 
after  the  testator's  death  were  decreed  to  the  estate  by  the 
probate  court,  and  went  to  swell  the  residue  of  the  personal 
property  left  after  payment  of  the  debts,  and   that  decree 
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was  affirmed  by  the  supreme  court.  It  is  true  that  in  that 
case  the  appellant,  who  was  the  widow,  and,  in  effect,  the 
residuary  legatee  of  the  personalty,  did  not  complain  of  the 
decree  as  far  as  it  went,  but  sought  to  have  the  executors 
charged  with  the  after  rents  and  profits  until  the  final  settle- 
ment of  the  estate,  which  was  denied,  and  therefore  it  is 
claimed  that  the  question  here  involved  was  not  there  de- 
cided. But  when  that  case  arose,  appeals  from  probate 
were  taken  directly  to  the  supreme  court,  where  questions 
of  fact  were  tried  much  as  they  are  now  in  the  county  court. ' 
The  appeal  vacated  the  decree  and  threw  the  case  at  large, 
to  be  tried  de  novo  in  the  appellate  court,  so  that  the  affirm- 
ance of  the  decree  means  much  more  than  it  would  had  the 
case  gone  up  from  the  county  court  on  exceptions  as  it  now 
would,  for  exceptions  do  not  vacate  the  judgment  below,  and 
raise  onl}-  such  questions  as  are  made  by  the  record.  An 
examination  of  that  case  will  show  that  this  question  was 
fully  argued  by  the  appellees'  counsel,  who  contended  that 
the  executors  were  not  chargeable  for  any  length  of  time 
with  the  use  of  the  real  estate  specifically  devised ;  but  if 
the  court  thought  otherwise,  and  considered  that  our  probate 
system  requires  that  the  executor  have  the  possession  and 
use  of  the  real  estate  for  a  term  in  the  first  instance,  and  that 
the  proceeds  go  into  the  personal  fund,  though  not  necessary 
for  the  payment  of  debts,  that  such  term  did  not  extend  be- 
yond one  year ;  while  the  appellant's  counsel  contended  that 
the  executors  were  liable  to  account  for  the  rents  and  profits 
of  all  the  real  estate  till  the  final  settlement  of  the  estate  and 
the  set-off  to  the  devisees  by  the  probate  court  of  the  land 
devised,  and  that  these  rents  and  profits  were  to  go  into  the 
general  fund  for  the  payment  of  debts  or  for  the  benefit  of 
those  who  were  entitled  under  the  will  to  the  residue  of  the 
the  personal  estate.  The  court  full}'  considered  the  whole 
question,  and  decided  that  in  the  circumstances  of  that  case 
the  executors  should  account  for  the  first  year  only,  and  that 
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the  devisees  could  hold  thereafter  without  accounting.  That 
case  does  not  impugn  the  rule  that  absolute  devises  vest  at 
once  on  the  death  of  the  testator ;  it  simply  holds  that  under 
our  law,  in  the  circumstances  of  that  case,  the  devisee  does 
not  come  into  the  enjoyment  of  his  estate  until  the  end  of 
one  year.  The  circumstances  of  the  case  before  us  bring  it 
stricth^  within  that  case. 

We  say  nothing  as  to  the  effect  of  an  assignment  of  the 
devise  within  the  year  under  statutes  now  in  force,  passed 
since  that  case  arose. 

yudgment  affirmed^  and  ordered  to  be  certified  to  the 
probate  court. 


FARRINGTON  &  POST  v.  HAYES  &  BRAINERD. 


Franklin  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rovvell  and  Tyler,  JJ. 
Written  authority  of  agent,     IIoiv  qualified.     Evidence, 

1.  The  defendant  telegraphed  B.,  his  attorney  in  a  certain  suit, 

* 'Employ  Farrington  &  Post.  Letter  will  follow."  Held^ 
That  the  authority  thereby  conferred  was  an  absolute  one 
to  employ  the  plaintiffs  in  that  suit,  and  that  they  were  not 
bound  by  any  limitations  contained  in  a  subsequent  letter. 

2.  Where  an  agreement  has  been  entered  into  by  several  persons, 

a  letter  of  one,  written  after  the  agreement  has  been  exe- 
cuted, is  not  admissible  to  contradict  the  testimony  of 
the  others  as  to  what  the  agreement  was. 

Book  account.  Heard  upon  the  report  of  auditors  at  the 
September  term,  1892, Thompson,  J.,  presiding.  Judgment 
for  the  plaintiffs.     The  defendants  except.' 
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The  defendants  were  the  executors  of  Catharine  Foster's 
will,  and  the  plaintiffs  sued  to  recover  for  services  rendered 
in  establishing  that  will.  George  A.  Ballard  was  the  attor- 
ney for  the  defendants  in  the  probate  court.  After  the  cause 
had  come  from  that  court  and  stood  for  trial  in  the  county 
court,  he  recommended  the  defendant  Hayes,  who  had  the 
active  management  of  the  case,  to  employ  the  plaintiffs- 
Thereupon,  March  i6, 1888,  the  said  Hayes  sqnt  Ballard  the 
following  telegram  from  New  York  city  :  **  Employ  Far- 
rington  &  Post.  Letter  will  follow."  Upon  the  receipt  of 
this  Ballard  employed  the  plaintiffs,  and  at  the  same  time 
notified  them  that  letter  was  to  follow.  The  plaintiffs  never 
inquired  aftei*wards  as  to  any  such  letter,  and  were  never 
informed  as  to  its  contents.  The  same  day  Hayes  mailed 
Ballard  a  letter,  instructing  him  not  to  employ  the  plaintiffs 
unless  they  would  agree  that  under  no  circumstances  should 
their  fee  exceed  $500.  The  amount  allow^ed  them  by  the 
auditor,  with  interest,  was  $1,720.08.  Ballard  claimed  that 
he  never  received  the  letter.  The  auditor  did  not  determine 
this  fact  either  way,  but  did  find  that  the  plaintiffs  had  no 
notice  of  its  contents  if  received. 

One  charge  in  the  plaintiffs'  account  was  for  settling  a  bill 
of  exceptions  after  the  trial  in  the  county  court.  The  attor- 
neys who  tried  the  case  for  the  proponents  in  that  court  were 
Ballard,  Noble,  and  the  plaintiff  Farrington.  Farrington 
and  Ballard  both  testified  that  it  was  agreed  that  Farrington 
should  assume  the  chief  burden  in  settling  this  bill  of  excep- 
tions. To  contradict  this  the  defendants  offered  a  letter  from 
Noble  to  defendant  Hayes,  written  December  13,  1888,  the 
trial  having  been  at  the  April  term,  1888,  which  expressed  a 
different  understanding  upon  the  part  of  Noble.  This  letter 
was  excluded  by  the  auditor. 

Hogan  d-  Boyce  for  the  defendants. 

An  attorney  has  no  general  authority  to  bind  his  client  in 
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the  employment  of  counsel.  Paddock  v.  Colby y  i8  Vt.  485  ; 
Briggs  V.  Georgia^  10  Vt.  68. 

Whoever  deals  with  an  agent  having  a  special  authority 
must  know  at  his  peril  the  extent  of  that  authority.  White 
V.  Langdon^  30  Vt.  599,  602,  603  ;  Sprague  v.  Train^  34 
Vt.  150  ;  Goodrich  v.  Tracy ^  43  Vt.  314  ;  I  Wait's  Act.  and 
Def.,  pp.  226,  227. 

By  referring  to  the  letter  the  telegram  made  the  letter  a 
part  of  itself.     Mechem  Ag.,  §  297. 

The  plaintiffs  were  thereby  put  upon  inquiry  as  to  the  let- 
ter. Hurley  v.  Watson^  (Mich.)  13  West.  Rep.  543;  Do^ 
zier  \.  Freeman^  47  Miss.  647  ;  i  Wait's  Act.  and  Def., 
226,  227. 

Farrington  &  Post  and  ^Wilson  dr  Hall  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  plaintiffs  were  employed  by  George 
A.  Ballard,  Esq.,  an  attorney  for  the  defendants,  by  author- 
ity communicated  by  telegram  reading,  *'Employ  Farrington 
&  Post.  Letter  will  follow."  This  telegram  was  shown  the 
plaintiffs.  Although  the  authority  of  the  defendants'  agent 
to  make  the  employment  was  special,  the  plaintiffs  had  no 
occasion  to  inquire  into  the  terms  giving  the  authority.  They 
had  the  telegram.  The  authority  was  to  be  gathered  from 
that,  in  the  light  of  surrounding  circumstances.  The  plain- 
tiffs knew  that  Ballard  was  the  attorney  of  the  defendants. 
It  does  not  appear  whether  they  knew  he  had  written  defend- 
ant Hayes  on  the  subject  of  their  employment.  The  tele- 
gram gave  him  power  to  employ  the  plaintiffs  uncondition- 
ally. It  was  addressed  to  Ballard,  presumably  that  he 
might  make  the  employment  before  he  could  be  communi- 
cated with  by  letter.  The  letter  referred  to  in  the  telegram, 
presumably,  was  to  be  addressed  to  Ballard.  Whether  it 
would  relate  to  what  he  was  desired  to  do,  or  what  the  plain- 
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tiffs  were  desired  to  do,  in  preparing  the  suit  which  was  soon 
coming  on  for  trial,  or  to  the  employment  of  the  plaintiff,  or 
to  some  other  matter  about  the  suit,  was  w^holly  left  to  con- 
jecture. The  plaintiffs  might  as  well  conjecture  the  one  as 
the  other.  It  would  be  inconsistent  with  the  terms  of  the 
telegram  to  suppose  that  the  letter,  if  it  related  to  the  em- 
ployment, imposed  any  conditions  upon  the  authority  thereby 
given  without  condition.  No  reasonably  prudent  business 
man  would  be  led  to  think  that  it  either  contradicted  or  lim- 
ited the  unlimited  authority  of  the  telegram.  Hence  the 
plaintiffs  were  not  put  upon  inquiry  in  regard  to  the  contents 
of  the  letter  in  respect  of  the  authority  which  Ballard  had 
to  make  a  general  employment,  such  as  he  did  make.  A 
special  or  unlimited  employment  might  not  be  accepted  by 
the  plaintiffs,  and  the  peremptory  terms  of  the  telegram  to 
employ  the  plaintiffs  could  not  be  complied  with  on  such 
authority.  There  is  no  contention  in  regard  to  the  rule  of 
law  applicable.  The  written  authority  is  to  be  construed  in 
the  light  of  existing  circumstances  known  to  the  plaintiffs. 
Unless,  when  thus  construed,  there  was  something  calculated 
to  put  a  reasonably  prudent  business  man  upon  his  guard  in 
respect  to  the  authority  of  the'agent,  it  was  not  the  duty  of 
the  plaintiffs  to  inquire  how  far  the  agent's  acts  were  in  pur- 
suance with  the  principal's  authority.  Hurley  v.  Watson^ 
68  Mich.  531.  The  plaintiffs,  not  being  put  upon  their 
guard  in  this  respect,  were  not  bound  to  inquire  of  the  agent 
later  whether  he  had  received  the  letter,  or  what  its  contents 
were,  so  far  as  it  might  relate  to  their  employment  being 
conditional  or  unconditional.  This  renders  the  findings, 
desired  by  defendants'  third  request,  immaterial,  and  the 
court  properly  overruled  the  exception  thereon. 

n.  The  trial  of  the  will  case  in  which  the  plaintiffs  were 
emplo3^ed  took  place  at  the  April  term  of  the  county  court* 
The  exceptions  were  settled  as  of  that  term,  but  the  date, 
when  it  was  agreed  between  the  defendant  Hayes  and  the 
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counsel  that  plaintiff  Fafrington  should  attend  to  settling 
the  exceptions,  is  not  given.  It  is  not  shown  that  the  ex- 
cluded letter  of  Noble  was  written  contemporaneously  with, 
as  a  part  and  explanatory  of  that  agreement.  It  was  not 
therefore  admissible  as  res  gesta  of  that  agreement.  So  far 
as  shown  by  the  exceptions  it  was  the  rehearsal  by  Noble  of 
his  understanding  of  that  agreement  long  after  it  was  made. 
Hence  it  was  no  more  than  his  statement  unattested  by  oath 
without  opportunity  to  cross-examine,  made  long  after  the 
transaction,  and  not  admissible  in  evidence  for  any  purpose. 
No  other  exceptions  are  now  insisted  upon. 
Judgment  affirmed. 


Digitized  by 


Google 


158  SAWYER  z^^.    CROSS  &  SON.  [65 


C.  H.  SAWYER  V.  C.  H.  CROSS  &  SON. 


General  Term,  1892. 


judgment  against  absent  defendant.     Audita  querela. 

If  the  defendant  in  a  justice  suit  is  without  the  State  at  the  time 
of  the  service  of  the  writ,  and  continues  absent  until  after 
the  return  day,  having  no  notice  of  the  suit,  a  judgment 
taken  against  him  upon  the  return  day  by  default  may  be 
vacated  by  audita  querela. 

Audita  querela.  Heard  at  the  March  term,  1892,  Wash- 
ington county,  Thompson,  J.,  presiding,  upon  a  general 
demurrer  to  the  declaration.  Demurrer  sustained.  The 
plaintiff  excepts.    The  point  decided  appears  in  the  opinion. 

John   W,  Gordon  for  the  plaintiff. 

Audita  querela  is  the  proper  remedy  to  set  aside  a  judg- 
ment obtained  without  notice  against  an  absent  defendant. 
Alexander  v.  Abbott^  21  Vt.  476;  Whitney  et  al,^v.  Silver^ 
22Vt.  634;  Kidder  v.  Hadley^  25  Vt.  544;  yohnson  v. 
Murphy^  42  Vt.  645  ;  Folsom  v.  Connor^  Exr,^  49  Vt.  4; 
Harmon  v.  Martin,  52  Vt.  255  ;  Hill  v.  Warren^  54  Vt. 
73  ;  Dodge  v.  HubbeU  i  Vt.  491  ;  Stone  v.  Seaver^  5  Vt. 
549 ;  Tyler  v.  Laihrop,  5  Vt.  170;  Comstock  v.  Grouty  17 
Vt.  512  ;  Lificoln  v.  Flint,  18  Vt.  247  ;  Paddleford  v.  Ban- 
croft  et  aL,  22  Vt.  529;  Stairbird  et  al,^  v.  Moore,  21  Vt. 
529;  Campbells  v.  Dowdier,  Admr,,  ^y  Vt.  599;  /Collins 
V.  Clement,  49  Vt.  98. 

The  right  to   petition  the   county  court  for  an  appeal  is 
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cumulative,  and  does  not  exclude  the  common  law  remedy. 
Alexander  v.  Abbott^  21  Vt.  476;  State  v.  Wilkifison^  2  Vt. 
480;  Tyler  v.  Lathrop,  5  Vt.  170;  Edwards  v.  Osgood y 
33  Vt.  224  ;  Stanley  v.  McClure^  17  Vt.  253  ;  Comstock  v. 
Grouty  17  Vt.  512;  Porter  v.  Vaughn^  24  Vt.  211  ;  /T^r- 
mon  V.  Martin y  52  Vt.  255  ;  Hopkins  v.  Haywood^  34  Vt. 
474;  Reynolds  v.  Hdnrahan^  100  Mass.  313;  Pratt  v. 
Sherry y  7  Wend.  236 ;  Stafford  v.  Ingersolly  3  Hill  38  ; 
Waterfordy  &c.y  Co,  v.  People y  9  Barb.  161  ;  Chittenden 
V.  Wilson y  5  Cow.  165  ;  Gooch  v.  Stevenson y  13  Me.  371  ; 
Wheaton  v.  Hibbard.  20  Jons.  290  ;  Wetmore  v,  Tracy y  14 
Wend.  250;  Susqiiehajinay  &c,y  Co,  v.  Peophy  15  Wend. 
267 ;  Polluck  V.  Eastern  R,  R,  Co,y  124  Mass.  158  ;  C(?^« 
V.  /iWrf,  7  Cush.  355  ;  Melody  \,  Reaby\  Mass.  471  ;  Sedg. 
Stat.  Law,  p.  93. 

Martin  &  Gar  let  on  for  the  defendants. 

The  declaration  shows  that  summons  was  left  at  the  last 
and  usual  place  of  abode  of  the  defendant  in  the  original 
action,  and  there  is  no  allegation  that  that  was  not  his  home. 
White  V.  Clappy  8  Allen  283  ;  King  v.  Jeffrey y  77  Me. 
106. 

The  plaintiff  could  avail  himself  of  this  defence  in  the 
suit  now  pending  upon  the  original  judgment.  White  v. 
Clappy  8  Allen  283  ;  Staniford  v.  Barry y  i  Aik.  321  ; 
Cook  V.  Berry y  i  Wils.  98 ;  Faxon  v.  Baxter y  2  Cush.  35  ; 
Johnson  v.  RobertSy  58  Vt.  599 ;  Wicket  v.  Creamery  i  Ld. 
Raymond  439;  Baker  v.  Walshy  14  Allen  175  ;  Barrett  v. 
Vaughny  6  Vt.  243  ;  Lovejoy  v.  Webber y  10  Mass.  loi  ; 
Avery  v.  United  States y  12  Wall  304  ;  Griswold  v.  Rutland y 
23  Vt.  324 ;  Bacon's  Abr.  Title  Audita  Querela ;  R.  L.  § 

TAFT,  J.  If  a  defendant  in  a  justice  suit  is  without  the 
State  at  the  time  of  the  service  of  the  writ,  and  continues 
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absent  until  after  the  return  day,  has  no  notice  of  the  suit, 
and  judgment  is  taken  against  him,  upon  the  return  day,  by 
default,  it  may  be  vacated  by  audita  querela.  Such  is  the 
case  before  us. 

The  judgment  sustaining  the  demurrer  and  adjudging  the 
declaration  insufficient  is  reversed^  and  cause  remanded. 


HERBERT   J.   WILLARD,   ADMINISTRATOR    OF 
ANDREW  J.  WILLARD, 

V. 

C.  C.  PINARD  ET  UX. 


General  Term,  1892. 


Note  imports  consideration.     Fact  that  -payee  educated  and 
-payor  illiterate  does  not  alter  rule.     Finding  of  mas- 
ter not  warranted.      Interest  in  book   account. 

1 .  The  fact  that  one  of  two  persons  who  have  business  dealings 

cannot  read  and  write,  being  otherwise  of  ordinary  mem- 
ory and  judgment,  while  the  other  is  a  lawyer,  who  prom- 
ises to  be  fair  and  keep  accurate  accounts  of  their  transac- 
tions, does  not  establish  a  trust  relation  between  the  two,  so 
as  to  cast  upon  the  latter  the  burden  of  proving  a  consider- 
ation for  a  promissory  note  given  him  by  the  former  in  the 
course  of  such  dealings. 

2.  In  a  hearing  before  a  special  master,  the  weight  to  be  g^ven 

such  a  note  as  evidence  is  entirely  for  the  master,  and  his 
finding  as  to  the  consideration  is  conclusive. 

3.  The  intestate  and  defendant  had  dealings  commencing  in  1863, 

in  the  course  of  which  the  intestate  advanced  the  defendant 
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certain  sums  of  money,  which  were  settled  for  in  1872  by 
the  giving  of  the  defendant's  promissory  notes.  The  mas- 
ter found  that  these  notes  included  $200  of  usury,  and  re- 
ported that  the  only  evidence  on  which  he  based  this  find- 
ing was  the  testimony  of  two  witnesses,  to  the  effect  that 
previous  to  1872  the  intestate  had  told  them  that  the  de- 
fendant was  paying  him  ten  per  cent,  the  fact  that  banks  at 
that  time  usually  took  eight  per  cent,  and  that  ^^the  kind  of 
transactions  between  these  parties  would  indicate  some 
consideration  other  than  the  mere  legal  rate,  and  less  than 
the  ordinary  rate."  Held^  that  this  evidence  did  not  war- 
rant the  finding  of  the  master  that  usury  was  included  in 
the  notes,  although  it  might  tend  to  show  that  usury  was 
paid. 

4.  The  general  rule  that  in  book  account  interest  is  chargeable 
only  on  yearly  balances  may  be  varied  by  special  agree- 
ment. 

Petition  to  foreclose  a  mortgage.  Heard  at  the  December 
term,  Caledonia  county,  1891,  upon  a  master's  report  and 
exceptions  of  both  parties  thereto.  Start,  chancellor, 
overruled  the  exceptions  of  both  parties,  and  decreed  for  the 
orator  according  to  the  report.  Both  parties  appeal.  The 
opinion  states  the  case. 

Alexander  Dunnett  and  Charles  A.  Willard  for  the 
orator. 

A  payment  of  compound  interest  is  not  usurious.  Ctiher 
V.  Bigelow^  43  Vt.  249;  Burchard  v.  Knaff^  31  Vt.  679; 
Flannery  y .  Flannery ^  58  Vt.  576;  Catlin  v.  Marshy  16 
Vt.  44. 

The  finding  of  the  master  that  the  notes  of  1872  included 
$200  usury  is  not  warranted  by  the  evidence.  Harvey  v. 
National  Life  Ins.  Co,^  60  Vt.  209;   Jackson  v.  Jackson^ 

51  Vt.  253  ;  Richer  \.  Clarke  54  Vt.  289 ;   Gleason  v.  Childsy 

52  Vt.  421 ;  2  Best  Ev.,  pp.  635, 460 ;  3  Starkie  Ev.,  1,235  ; 
Admr,  of  Hammond  v.  S^nith^  17  Vt.  231  ;  Bank  of  United 
States  v.  Corcoran^  2  Pet.  121  ;  Richmond  v.  Aiken^  25  Vt. 
324;  Bach  v.  Cohn^  3  La.  Ann.  103. 
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Bates  &  May  for  the  defendant. 

The  relation  of  the  parties  was  one  of  trust  and  confi- 
dence. Wade  V.  Puhifer^  54  Vt.  45  ;  Farman  v.  Brooks^ 
9  Pick.  232 ;   Chamberlain  v.  Esty^  55  Vt.  378. 

The  burden  was  therefore  upon  the  orator  to  show  a  con- 
sideration for  the  notes  of  1872.  Bailey's  Onus  Probandi, 
p.  316 ;  Alexander  v.  Rodriguez^  12  Wall.  323  ;  2  White  & 
Tudor  Lead.  Cas.  Eq.,  pp.  12,  13. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.     This  is  a  proceeding  to  foreclose  a  mort- 
gage.   The  orator's  intestate  in  1863  bargained  a  lot  of  land 
in   the  village   of  St.  Johnsbury  to   the   defendant,  C.  C. 
Pinard,  and  agreed  to  furnish  him  money  to  enable  him  to 
build  a  house  thereon.    May  23, 1872,  the  intestate  conveyed 
the  lot  and  house,  and  took  back  a  duly  executed  mortgage 
to  secure  the  payment  of  the  defendant's  promissory  notes 
amounting  to  $2,500.    June  22,  1885,  these  notes  and  the 
mortgage  were  given  up,  and  a  bottom  mortgage  taken  to 
the  Passumpsic  Savings  Bank  to  secure  the  payment  of  the  ^ 
defendant's  note  for  $1,000,  and  a  second  mortgage  was 
given  to  the  intestate  to  secure  the  payment  to  him  of  the 
defendant's  promissory  note  for  $1,540.    This  suit  is  to  fore- 
close the  last  named  mortgage.    The  defendants  filed  a  cross 
bill,  claiming  that  usury  had  entered  into  the  debt  secured, 
and  that  payments  had  been  made  and  not  applied,  so  that 
the  debt  secured  by  the  mortgage  in  suit  had  been  overpaid, 
and  praying  that  the  estate  account  for  such  overpayment  on 
the  defendant's  note  and  mortgage  to  the  savings  bank.    The 
cross  bill  was  duly  answered.    The  issues  thus  formed  were 
referred  to  a  master,  who  heard  the  parties  and  made  his 
report.     From  the  decree  made  upon  the  master's  report 
both  parties  appealed  to  this  court.     Both   parties  took  ex- 
ceptions to  the  master's  first  and  supplemental  reports.    The 
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defendant's  contention  that  the  cross  bill  is  in  the  nature  of 
a  bill  of  discovery  is  not  sustained  by  the  cross  bill.  That 
sets  forth  various  claims  of  usury  and  of  payments  not  cred- 
ited, but  prays  for  no  discovery  in  regard  to  the  same. 

I.  The  defendants,  while  admitting  that  the  notes  given 
in  1872  and  in  1885  ordinarily  import  consideration,  contend 
that  the  relation  of  the  intestate  to  the  defendants  was  of 
trust  and  confidence,  of  such  a  character  that  the  burden 
rested  on  the  orator  to  establish  the  consideration  of  the 
notes,  and  that  the  notes  ^rr5e' did  not  import  consideration. 
To  establish  this  relation  they  rely  upon  the  facts  found ; 
that  the  defendant  and  his  wife  were  unable  to  read  or  write, 
much  more  than  to  write  their  names.  It  is  not  found  that 
they  were  not  possessed  of  ordinary  faculties  of  mind,  and 
ordinary  memory  and  judgment  in  regard  to  property  and 
its  value.  It  is  also  found  that  the  intestate  was  a  business 
man  and  a  lawyer ;  that  he  professed  friendship  for  the  de- 
fendants, agreed  to  treat  them  fairly,  and  to  keep  accurate 
accounts  of  their  transactions.  These  agreements  are  no 
more  than  the  law  always  implies  in  dealings  between  the 
ordinary  debtor  and  creditor.  It  is  not  shown  or  claimed 
that  the  intestate  ever  was  the  trustee  of  the  defendants  in 
regard  to  anj'^  of  their  transactions.  So  far  as  is  found  the 
parties  sustained  to  each  other  the  ordinary  relation  existing 
between  an  educated,  honest  business  man,  and  an  ordinar- 
ily bright  and  capable  man  possessed  of  memory  and  judg- 
ment, but  uneducated  in  knowledge  of  books  and  of  tlie  art 
of  reading  and  writing  except  to  a  limited  extent.  The  facts 
reported  fail  to  bring  the  case  within  the  principles  govern- 
ing the  decisions  cited  for  the  defendants.  The  master 
therefore  properly  considered  the  promissory  notes  given  by 
the  defendants  as  importing  full  consideration  for  the  amount 
specified  therein.  The  weight  to  be  given  to  the  notes  them- 
selves, and  whether  the  other  evidence  and  circumstances 
sustained  or  overbore  the  evidence  furnished  by  the  notes. 
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was  addressed  to  the  master,  and  unless  he  has  received  and 
considered  improper  testimony,  the  facts  found  by  him  can 
not  be  revised  by  this  court.  Considerable  of  the  argument 
for  the  defendant  was  proper  to  be  addressed  to  the  master, 
but  was  of  a  character  which  this  court  cannot  consider.  It 
was  proper  for  the  master  to  consider  that  the  parties  had 
dealings,  outside  their  dealings  strictly  applicable  to  the 
mortgage  indebtedness,  which  might  have  entered  into  the 
notes  of  May  23,  1872,  or  June  22,  1885.  The  intestate's 
inventories  of  those  years,  made  as  of  April  first,  would  not 
necessarily  show  all  the  indebtedness  which  formed  the  con- 
sideration of  the  notes.  It  is  found  that  the  intestate  had 
other  notes  against  the  defendant.  He  also  endorsed  the 
defendant's  notes  to  the  bank,  and  he  was  frequently  making 
personal  loans  to  him.  All  this  is  shown  by  the  intestate's 
books  and  other  testimony.  The  intestate's  account  with 
the  defendant  embraced  other  matters  than  the  mortgage 
transaction.  The  transactions  were  of  long  standing.  The 
intestate  was  not  here  to  explain  them.  His  death  closed 
the  mouth  of  the  other  party.  These  considerations  were 
all  addressed  to  the  master.  It  has  not  come  to  our  atten- 
tion that  the  master  considered  any  improper  evidence 
against  the  defendants,  and  had  evidence  on  which  to  base 
all  his  findings  against  the  defendants.  It  is  urged  that 
some  of  the  intestate's  charges  for  interest  for  money  ad- 
vanced, from  the  time  of  the  advancement  instead  of  from 
the  close  of  the  year,  or  the  balancing  of  the  accounts,  are 
improper.  On  book  accounts,  when  no  other  understanding 
or  agreement  is  shown,  interest  is  allowed  only  on  the  yearly 
balances.  But  this  is  the  rule  only  when  no  other  under- 
standing or  agreement  is  shown.  It  is  not  unlawful  for  par- 
ties to  settle  their  accounts  and  charge  interest  on  each  item 
from  the  time  it  accrued.  There  was  frequent  balancing  of 
the  intestate's  account  when  these  charges  were  included. 
The  balance  found  quite  often  was  paid.     Sometimes  it  was 
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carried  to  the  new  account.  All  this  clearly  indicated  that 
the  parties  had  frequent  lookings  over,  and  determination  of 
the  balance  due.  It  is  to  be  presumed  the  parties  went  over 
the  account  item  by  item.  The  master  finds  that  no  more 
than  lawful  interest  was  ever  charged  by  the  intestate  for 
these  money  advancements.  We  think  the  master  was  right 
in  not  allowing  the  defendants  to  be  credited  with  these 
charges  of  interest  on  money  advanced  by  the  intestate  from 
the  time  of  advancement.  It  is  somewhat  indicative  of  the 
character  of  the  account  kept  by  the  intestate,  reaching  back 
twenty  years  and  more,  that  very  few  mistakes  or  inaccu- 
racies have  been  found  by  the  master,  although  it  has  been 
vigorously  attacked  at  many  points.  He  thinks  there  is  a 
mistake  in  a  charge  of  May  6,  1873,  of  $8.25,  of  March  26, 
1885,  of  $5,  of  April  15,  1889,  of  $4.  These  are  allowed. 
The  master  also  allows  the  defendants  as  of  December  5, 
1882,  $6.27,  and  as  of  October  18,  1889,  $10.03.  The  last 
two  were  credited  on  the  books  of  the  intestate.  We  find 
no  error  in  any  of  these  allowances,  nor  in  the  refusal  of  the 
master  to  make  further  allowances  to  the  defendants  on 
transactions  occurring  during  the  life  of  the  intestate.  The 
defendants'  exceptions  to  the  master's  report  were  properly 
overruled. 

II.  The  orator  excepted  to  the  masters  allowance  of  $200 
usury  as  entering  into  the  notes  of  May  23,  1872,  as  unsup- 
ported by  evidence.  The  mafter  says  he  has  set  forth  in  his 
report  all  of  the  evidence  tending  to  establish  this  allowance 
in  favor  of  the  defendants.  These  facts  are  that  one  witness 
testified  that  in  1866,  and  at  several  times  of  which  he  gives 
no  date,  he  heard  the  intestate  say  he  was  getting  ten  per 
cent  interest  of  the  defendant.  It  is  evident  that  the  other 
times  were  prior  to  giving  the  mortgage  in  1872,  as  they  are 
cited  as  bearing  upon  that  transaction.  Another  witness  tes- 
tified that  the  intestate  told  him  the  same  in  substance  in 
1869.     He  also  finds  that  during  a  portion  of  the  time  cov- 
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ered  by  the  dealings  between  the  parties  eight  per  cent  was 
the  ordinary  rate  charged  by  banks.  He  also  says,  "then 
the  kind  of  transactions  between  these  parties  would  indicate 
some  consideration  other  than  the  mere  legal  rate,  and  less 
than  the  ordinary  rate  of  interest."  This  is  all  of  the  evi- 
dence which  the  master  has  specified  on  which  he  bases  his 
finding  that  $200  of  usury  entered  into  the  notes  of  May  23, 
1872.  It  is  true  the  intestate's  book  showed  due  from  the 
defendant  on  April  i,  $2,400.  This  is  balanced,  when  the 
notes  were  given,  by  two  items  of  cash  amounting  to  $100, 
and  by  part  of  notes  given  for  deed  of  house,  $2,300.  But 
the  master  does  not  speak  of  this  entry  as  influencing  him 
in  this  finding.  It  is  to  be  observed  that  the  qestion  before 
the  master  was  not  whether  the  defendants,  between  1863 
and  1872,  or  after  the  date  last  named,  paid  the  intestate 
sums  of  money  as  usury  eo  nomine.  Such  sums  would  be- 
come barred  at  law,  by  the  statute  of  limitations,  in  six 
years.  While  this  statute  does  not  apply,  strictly  speaking, 
to  suits  in  equity,  yet  equity  follows  the  law  generally  in 
regard  to  such  payments.  In  ascertaining  the  sum  due  in 
equity  the  orator  could  well  have  replied  that  payments  of 
usury  of  more  than  six  years  standing,  if  found  by  the  mas- 
ter, should  be  disallowed.  But  no  such  payments  were 
found  established,  either  from  the  intestate's  books  or  other- 
wise. Yet  while  the  evidence  of  the  two  witnesses  and  the  de- 
fendants' allegations  in  the  crois  bill  are  to  the  effect  that  the 
defendant  paid  the  intestate  usury  eo  nomine^  they  do  not 
tend  to  show  that  such  usury  was  included  in  the  notes  of 
May  23,  1872.  Nor  does  the  fact  that  banks  took  eight  per 
cent  have  any  such  tendency.  None  of  this  evidence  re- 
lated directly  to  the  giving  of  the  notes  of  May  23,  1872,  or 
to  the  indebtedness  which  was  their  consideration.  Such  an 
inference  can  rest  only  upon  a  presumption.  Then  if  it  re- 
lated to  this  indebtedness  it  was  to  the  effect  that  usury  was 
paid^  not  that  //  was  included  in  the  notes  to  be  paid  when 
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the  indebtedness  was  extinguished.  That  such  is  not  legiti- 
mate testimony  to  establish  that  usury  was  included  in  the 
notes  of  May  23,  1872,  is  decided  in  Hammond  v.  Smithy 
17  Vt.  231.  That  was  ejectment  upon  a  mortgage.  The 
defence  was  that  the  notes  were  void  for  usury.  Testimony 
was  given  that  the  defendant,  while  the  debt  was  running, 
was  heard  to  say  to  the  intestate  that  he  could  not  afford  to 
pay  him  twelve  per  cent,  as  he  had  been  paying.  To  which 
the  intestate  replied  that  money  was  worth  twelve  per  cent, 
and  if  the  defendant  didn't  wish  to  pay  it  he  might  return 
the  money.  The  court  said  this  testimony  had  no  tendency 
to  show  a  usurious  agreement  when  the  mortgage  was  given. 
No  more  has  the  testimony  of  these  witnesses,  which  related 
to  transactions  long  before  the  giving  of  the  notes  of  May 
23,  1872,  if  it  related  to  the  indebtedness  which  was  then 
secured  by  mortgage,  have  any  legitimate  tendency  to  show 
that  usury  was  included  in  the  notes.  At  most  it  tended  to 
show  that  usur}'^  had  been  paid  on  some  of  the  indebtedness 
which  went  into  those  notes.  If  any  presumption  arose  from 
that  fact,  it  was  that  the  defendant  continued  to  pay  usury  on 
the  other  notes,  not  that  usury  was  included  in  them.  The 
fact  that  banks  took  a  higher  rate  per  cent  of  interest  than 
was  lawful,  some  portion  of  the  time,  had  no  tendency  to 
show  that  the  intestate  took  it,  much  less  that  he  included  it 
in  these  notes.  What  there  was  in  the  kind  of  transactions 
between  the  parties  which  indicated  some  consideration  other 
than  legal  rate  of  interest  the  master  has  not  informed  us. 
We  observe  nothing  in  these  transactions  which  has  a  ten- 
dency to  establish  that  usury  was  included  in  the  notes. 
That  the  intestate  purchased  a  livery  stock,  paid  for  its  feed, 
and  helped  sell  it  again  might  indicate  that  the  intestate 
would  deserve  and  perhaps  demand  something  for  his  ser- 
vices and  trouble,  but  does  not  indicate  that  the  demand  took 
the  form  of  usury,  nor  that,  if  it  took  such  form,  it  was  in- 
cluded in  the  notes.     It  could  not  have  entered  into  the 
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notes,  for  the  livery  transactions  were  subsequent  to  giving 
the  notes.  The  master  has  left  us  in  the  dark  in  reference 
to  what  he  discovered  in  the  transactions  which  indicated 
that  $200  of  usury  entered  into  these  notes.  We  discover 
nothing  in  them  having  a  tendency  leading  to  such  a  result. 
We  do  not  find  anything  in  the  evidence  referred  to  by  the 
master  as  all  the  evidence  which  influenced  him  in  finding 
this  fact,  which  had  a  legitimate  tendency  to  establish  it. 

The  -pro  forma  decree  is  reversed^  and  cause  remanded 
with  a  mandate  to  enter  a  decree  for  the  orator  in  accord- 
ance with  the  views  heretofore  expressed. 

Taft,  J.,  dissenting. 


LIZZIE  CARPENTER  v.  EZRA  WILLEY. 


EZRA  WILLEY  v.  LIZZIE  CARPENTER. 


General  Term,  1892. 


Evidence,      Exception    to    question    merely.       Tampering 

with   witness.      Slander,      Privilege,      Practice, 

Petition  for  new  trial.   Affidavit  of  juror, 

1.  The  action  being  slander  for  calling  the  plaintiff  a  whore,  the 

evidence  of  a  third  person  that  the  defendant  had  said  to 
him  that  he  had  applied  that  epithet  to  the  plaintiff  is  ad- 
missible. 

2.  An  answer  is  not  rendered  inadmissible  by  the  fact  that  it  is 

not  responsive  to  the  question. 

3.  It  may  be  shovyn  that  a  party  has  offered  to  pay  a  witness  a 

sum  of  money  if  the  witness  could  testify  in  his  favor. 
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4.  Also  that  he  has  attempted  to  prevent  the  attendance  of  one 

who  IS  present  as  a  material  witness  upon  the  other  side. 

5.  The  trial  court  may,  in  its  discretion,  refuse  to  permit  the  de- 

fendant, upon  cross-examination  of  a  witness  improved  by 
the  plaintiff  in  the  opening,  to  ask  a  question  not  properly 
growing  out  of  the  direct  examination,  but  which  is  legiti- 
mate evidence  in  defence,  and  may  compel  the  defendant 
to  postpone  such  inquiry  until  the  putting  in  of  his  own 
case. 

6.  Evidence  that  the  plaintiff's   husband   had   made   the   same 

charge  against  her  is  not  admissible,  it  not  appearing  that 
it  was  before  the  alleged  speaking  by  the  defendant. 

7.  An  exception  will  not  lie  to  the  exclusion  of  a  question  mere- 

ly, although  a  proper  one.  There  must  also  be  an  offer, 
stating  what  the  answer  will  be  if  the  question  is  allowed. 

8.  The  defendant  having  attacked  the  reputation  of  the  plaintiff 

for  chastity  at  the  time  of  the  speaking  of  the  slanderous 
words,  she  may  sustain  her  reputation  during  the  same 
period  in  rebuttal. 

9.  The  words  were  not  privileged  because  spoken  to  one  who 

had  formerly  been  pastor  of  the  church  of  which  both  the 
plaintiff  and  defendant  were  members,  and  in  answer  to 
his  inquiries. 

10.  Upon  a  petition  for  a  new  trial  for  the  alleged  cause  that  the 

jury  used  an  improper  method  of  arriving  at  the  amount  of 
the  damages,  the  affidavit  of  a  juror  cannot  be  used  to  im- 
peach the  verdict. 

11.  Heid^  That  the  evidence  which  was  legally  admissible  did 

not  support  the  petition,  and  that  the  same  should  be  dis- 
missed. 

Action  for  slander.  Plea,  the  general  issue.  Trial  by 
jury  at  the  June  term,  Orange  county,  1891,  Taft,  J.,  pre- 
siding. Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant excepts. 

The  declaration  alleged,  and  the  evidence  of  the  plaintiff 
tended  to  prove,  that  the  defendant  had  slandered  the  plain- 
tiff by  calling  her  a  whore,  thereby  charging  her  with  the 
crime  of  adultery,  she  being  a  married  woman..  Upon  the 
trial  of  the  case  the  following  exceptions  were  taken  : 
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1 .  The  plaintiff  proposed  to  show  by  one  Fay  that  the 
defendant  on  other  occasions  than  those  mentioned  in  the 
declaration  had  made  similar  statements  to  those  for  which 
the  suit  was  brought,  as  tending  to  show  malice.  The  ques- 
tion was  allowed  under  the  exception  of  the  defendant. 
Thereupon,  the  witness  gave  the  following  answer,  which 
was  not  responsive  to  the  question : 

"He  wanted  to  know  if  I  knew  anything  about  Mrs.  Car- 
penter when  she  was  a  girl — anything  against  her?  I  said, 
*No,  sir.'  He  said  he  had  called  her  a  whore,  and  Nat. 
Carpenter  had  sued  him.  He  said,  *If  you  know  anything 
about  it  that  will  help  me  it  will  put  $25  into  your  pocket.' " 

2.  The  plaintiff  was  permitted  to  show,  subject  to  objec- 
tion and  exception,  by  one  Ames,  that  the  defendant  had 
told  the  witness  in  the  spring  of  1889  ^^^  ^^  ^^^  called  Mrs. 
Carpenter  a  whore,  and  that  they  had  sued  him. 

3.  One  Lord  was  a  material  witness  in  the  case  to  the 
speaking  of  the  slanderous  words.     The  plaintiff  was  per- 

'  mitted  to  show  by  Daniel  Johnson  that  the  defendant  had 
requested  Johnson  to  write  Lord  for  the  purpose  of  keeping 
him  away  from  the  trial  of  this  case. 

4.  Upon  the  cross-examination  of  this  witness,  Johnson, 
he  having  testified  merely  to  the  above  matters,  the  defend- 
ant proposed  to  ask  him  as  to  the  reputation  of  Mrs.  Car- 
penter with  respect  to  chastity  during  the  summer  when  the 
words  were  alleged  to  have  been  spoken.  The  plaintiff  ob- 
jected that  this  was  not  proper  matter  of  cross-examination, 
and  the  court  excluded  it  as  a  part  of  the  cross-examination, 
but  said  to  counsel  for  the  defendant  that  they  might  ask  the 
question  in  putting  in  the  defence.  To  this  action  the  de- 
fendant excepted. 

5.  The  defendant  proposed  to  ask  the  plaintiff  whether 
her  husband  did  not  charge  her  in  the  public  street  with  the 
same  offence  which  the  defendant  had  alleged  against  her. 
This  evidence  was  offered  as  tending  to  show  that  the  men- 
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tal  anguish  of  the  plaintiff  was  occasioned  by  the  husband's 
charge,  and  not  by  the  charge  of  the  defendant.  The  evi- 
dence was  excluded  and  the  defendant  excepted, 

6.  George  Johnson,  a  witness  called  by  the  defendant, 
was  asked  this  question  ;  "Did  you  hear  in  the  summer  of 
1888  some  p.articular  things,  some  stories  about  her?"  To 
this  question  the  plaintiff  objected.  Thereupon,  counsel  for 
the  defendant  said  :  ''We  ask  this  for  the  purpose  of  show- 
ing facts  and  circumstances  brought  to  the  knowledge  of 
Mr.  Willey  as  bearing  upon  his  honesty  in  making  the  state- 
ments he  did."  The  court  excluded  the  question,  and  the 
plaintiff  excepted. 

The  defendant  testified  that  he  had,  prior  to  the  time  of 
the  alleged  slander,  heard  reports  derogatory  to  the  plain- 
tiff's character  as  to  chastity,  and  believed  them. 

7.  The  plaintiff's  evidence  tended  to  show  that  the  slan- 
derous words  were  spoken  by  the  defendant  in  August,  1888, 
to  one  Lord,  at  a  camp-meeting  in  Hartford.  Lord  was  then 
a  clergyman,  and  had  formerly  been  pastor  of  the  church 
of  which  both  the  plaintiff  and  defendant  were  members, 
and  the  defendant  claimed  that  what  he  said  was  in  answer 
to  an  inquiry  addressed  to  him  by  Lord  in  reference  to  the 
plaintiff  and  one  Moulton;  that  it  was  spoken  to  Lord 
alone,  and  was  privileged  under  the  circumstances  unless 
maliciously  spoken.  The  court  charged  the  jury  that  the 
words  were  not  privileged  for  this  reason,  to  which  the  de- 
fendant excepted. 

The  defendant  brought  a  petition  for  a  new  trial,  returna- 
ble to  the  May  term  of  the  Orange  County  Supreme  Court, 
1892,  which  was  heard  with  the  foregoing  case.  The  dam- 
ages awarded  by  the  jury  upon  the  trial  of  the  original  case 
were  $679.17.  The  petitioner  claimed  in  his  petition  for  a 
new  trial  that  the  jury  had  arrived  at  this  sum  by  averaging 
the  amounts  which  they  severally  marked ;  that  several  of 
the  jurors  objected  to  the  amount  reached  as  a  conclusion  in 
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this  manner,  and  would  not  have  consented  to  give  damages 
in  so  large  a  sum  had  they  not  been  advised  and  believed 
that  this  was  the  proper  and  lawful  way  of  determining  the 
amount  of  the  damages. 

In  support  of  this  claim  the  petitioner  produced  the  affi- 
davits of  certain  jurymen,  who  deposed  that  the  amount  of 
the  damages  was  determined  in  the  manner  set  forth  in  the 
petition,  and  that  they  were  informed  and  acted  under  the 
belief  that  this  was  the  only  lawful  and  proper  manner  in 
which  the  amount  could  be  determined  after  the  jury  had 
agreed  that  the  defendant  was  liable  in  some  damages,  but 
were  unable  to  agree  as  to  the  amount. 

In  addition  to  the  aforesaid  affidavits  of  the  jurors,  the 
petitioner  produced  the  affidavit  of  one  Miller,  the  officer 
having  the  jury  in  charge,  the  material  part  of  which  was 
as  follows  : 

'<At  said  term  the  case  of  Lizzie  Car f  enter  v.  Ezra 
Willey^  which  was  an  action  of  slander,  was  tried  by  jury, 
and  when  the  jury  in  said  cause  retired  to  the  jury  room 
after  the  case  had  been  submitted  to  them,  I  had  charge  of 
them  until  they  rendered  their  verdict  into  court.  I  was 
present  all  of  the  time  while  the  jury  were  arriving  at  their 
verdict  in  said  cause.  After  said  jury  had  agreed  that  said 
Willey  was  guilty  of  the  slander,  the  question  of  damages 
came  up,  and  I  think  that  the  foreman  of  the  jury  suggested 
that  each  juryman  should  set  or  mark  down  such  damages 
as  each  thought  the  plaintiff  was  entitled  to  recover,  which 
they  proceeded  to  do,  and  the  whole  was  added  together  and 
divided  by  twelve,  and  the  quotient  thus  obtained  was  taken 
as  their  verdict  for  the  damages.  I  know  that  there  were 
some  objections  made  by  some  of  the  jurors  to  the  large 
amount  of  damages,  but  it  was  claimed  by  some  of  them, 
and  I  believe  by  the  foreman,  that  the  way  and  manner  in 
which  they  arrived  at  said  damages  was  binding,  and  that 
there  was  no  other  way  but  to  submit  to  the  result." 
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y.  K.  Darling  and  /?.  J/.  Harvey  for  the  defendant. 

The  defendant  had  a  right  to  show  that  reports  deroga- 
tory to  the  plaintift''s  character  were  in  circulation  as  tending 
to  prove  that  he  might  have  heard  and  repeated  such  reports 
in  the  honest  belief  that  they  were  true.  Richardson  v. 
Royalton  T.  Co,^  6  Vt.  496;  i  Starkie  Ev.,  §  7  ;  Hutchin- 
son V.   Wheeler^  35  Vt.  330. 

The  communication  was  a  privileged  one.  Shtirtleff  v. 
Stevens^  51  Vt.  501  ;  Davis  v.  Sneady  L.  /?.,  5  Q.  B.  611. 

A  verdict  arrived  at  as  this  was,  by  averaging  the  opinions 
of  the  jurymen,  is  nothing  more  than  a  wagering  verdict 
and  cannot  stand ;  and  the  affidavits  of  the  jurymen  are  ad- 
missible to  show  how  it  was  arrived  at.  East  Tennessee  & 
W.  N.  C.  R.  Co.  V.  Winters,  85  Tenn.  240;  Griffin  v. 
Harriman^  74  Iowa  436;  Metcalf  v.  Deanc^  i  Croke's 
Eliz.  189;  yackson  v.  Dickinson  dt  Thompson^  15  Johns. 
309 ;  Cockran  v.  Street^  1  West  Va.  79 ;  Little  v.  Larrabee^ 
2  Greenl.  37  ;  Elledge  v.  Ladd^  i  Humph.  43 ;  yoycc  v. 
State^  7  Baxt.  273  ;  Bennett  v.  Barker,  i  Hum.  399 ;  Har- 
"^^y  V.  yones,  3  Hum.  157  ;  Harvey  w,  Rickett,  15  Johns.  87. 

Hunton  &  Stickncy  for  the  plaintiff. 

The  plaintiff  was  properly  allowed  to  show  that  the  de- 
fendant attempted  to  prevent  her  witnesses  from  attending 
court.     Kirkaddie  v.  Paige,  17  Vt.  256. 

The  defendant  had  no  right  to  put  in  his  case  upon  the 
cross-examination  of  the  plaintiff's  witnesses,  unless  the 
subject-matter  of  his  inquiries  grew  out  of  the  direct  exami- 
nation.    I  Greenl.  Ev.,  §  445. 

It  is  not  error  to  exclude  a  question  unless  accompanied 
by  some  statement  of  what  the  answer  will  disclose*  Roach 
v.  Caldbeck,  24  Atl.  Rep.  989 ;  Bowen  v.  Hall,  20  Vt.  232  ; 
I  Stev.  Ev.  43. 

The  communication  was  not  a  privileged  one.     King  v. 
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Patterson,  9  Atl.  Rep.  705  ;  2  Greenl.  Ev.,  note  i,  §  421, 
p.  383  ;  Somerville  v.  Hawkins,   14  Jur.  450. 

The  affidavit  of  a  juror  is  not  admissible  to  impeach  his 
verdict.  Sheldon  v.  Perkins,  37  Vt.  550 ;  Tarhell  v.  Tar- 
bell,  60  Vt.  486. 

THOMPSON,  J.  The  testimony  of  the  vi^itnesses,  Fay  and 
Ames,  was  clearly  admissible.  It  tended  to  prove  an  admis- 
sion by  the  defendant  of  the  speaking  by  him  of  the  slan- 
derous words  charged  in  the  declaration.  Fay's  testimony 
also  tended  to  prove  an  attempt  by  the  defendant  to  manu- 
facture evidence  with  which  to  impeach  the  plaintiff's  char- 
acter. The  fact  that  Fay's  testimony  was  not  responsive  to 
the  questions  put  to  him  did  not  render  it  inadmissible  for 
that  reason. 

The  witness  Lord,  improved  by  the  plaintiff,  was  a  mate- 
rial witness,  as  his  testimony  tended  to  prove  the  speaking 
by  the  defendant  of  the  slanderous  words  alleged  in  the 
declaration  to  have  been  spoken  in  August,  1888.  The  tes- 
timony of  plaintiff's  witness,  Daniel  Johnson,  tended  to 
prove  an  attempt  by  the  defendant  to  prevent  the  attendance 
of  Lord  as  a  witness  in  behalf  of  the  plaintiff.  Such  an 
attempt  is  admissible  against  the  party  making  it,  as  evi- 
dence tending  to  confirm  the  witness  whose  testimony  is 
thus  sought  to  be  suppressed.  Kirkaldie  v.  Paige,  17  Vt. 
256. 

The  inquiry  of  this  witness  by  the  defendant  as  to  plain- 
tiff's reputation  for  phastity  did  not  relate  to  any  matter  in- 
quired about  in  his  examination-in-chief,  and  was  no  part  of 
the  legitimate  and  proper  cross-examination.  It  related 
solely  to  matter  of  defence.  It  was  wholly  within  the  dis- 
cretion of  the  trial  court  to  permit  the  defendant  to  make 
the  inquiry  at  that  stage  of  the  case,  or  to  require  him  to 
defer  it  until  he  took  the  case  in  defence.  Carey  v.  Hart^ 
63  Vt.  424;  Greenl.  Ev.,  §§  445,  447.     The  defendant  was 
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distinctly  informed  by  the  presiding  judge  that  he  could 
make  the  inquiry  when  he  came  to  put  in  his  defence. 

The  court  properly  excluded  the  evidence  offered  by  the  de- 
fendant to  show  that  plaintiff's  husband  had  charged  her  with 
the  same  things  as  those  which  were  the  gist  of  the  defend- 
ant's slanderous  utterances  concerning  her.  The  evidence 
offered  did  not  tend  to  prove  that  the  alleged  accusation  of 
the  husband,  if  ever  made,  was  made  prior  to  the  speaking 
of  the  slanderous  words  by  the  defendant. 

The  defendant  put  to  his  witness,  George  Johnson,  this 
inquiry  in  regard  to  the  plaintiff:  "Did  you  hear  in  the 
summer  of  1888,  some  particular  things,  some  stories  about 
her?"  The  court  excluded  the  question,  to  which  ruling 
the  defendant  excepted.  It  is  incumbent  upon  the  party  ex- 
cepting to  the  rejection  of  evidence  to  have  the  record  show 
that  the  ruling  was  prejudicial  to  him.  The  general  rule  is 
that  to  reserve  an  available  exception  to  the  exclusion  of 
the  testimony  of  a  witness  a  proper  question  must  be  asked, 
and  upon  objection  thereto  an  offer  must  be  made,  stating 
the  testimony  which  the  witness  will  give  if  permitted  to 
answer  the  question,  and  an  exception  must  be  taken  to  the 
exclusion  of  the  evidence  as  shown  by  the  question  and 
offer.  Kern  v.  Bridwellj  1 19  Ind.  226,  ( 1 2  Am.  St.  R.  409)  ; 
Dreher  v.  Ftichburg^  22  Wis.  675,  (99  Am.  Dec.  91 )  ;  Car- 
fenterv,  Corinth^  58  Vt.  214;  Roach  v.  Caldbeck^  64  Vt. 
593,  (  24  Atl.  R.  989).  In  Carpenter  v.  Corinth^  stifra^  ex- 
ception was  taken  by  the  plaintiff  to  the  permitting  certain 
questions  to  be  put  to  witnesses,  but  it  did  not  appear  what 
answers  were  given,  if  any.  In  disposing  of  the  exception 
the  court  said;  *'It  is  incumbent  on  the  plaintiff  to  show 
that  the  answers  were  prejudicial  to  him  The  court  cannot 
presume  that  they  were.  *  *  *  The  questions  were 
not  evidence,  and  it  was  not  error  to  allow  them  to  be  put.'' 
The  rule  above  stated  is  simply  the  converse  of  this  holding. 
To  the  same  effect  are  Ainsworth  v.  Hutchins^  52  Vt.  556^ 
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and  Smith  v.  Ins.  Co,^  60  Vt.  682.  There  was  no  offer  in 
connection  with  the  ruling  of  the  court  excluding  the  ques- 
tion put  to  Johnson  to  prove  any  fact  by  him  material  to  any 
issue  in  the  case,  nor  does  the  record  show  that  he  would 
have  given  any  testimony  in  response  to  the  question. 
Hence  the  defendant's  exception  to  the  exclusion  of  this 
question  cannot  avail  him. 

The  defendant's  witness,  Julia  Udall,  having  been  asked 
by  him  the  question  whether  the  treatment  of  the  plaintiff 
by  her  neighbors  had  been  different  since  the  alleged  slan- 
der from  what  it  was  before,  the  court  refused  to  permit  the 
witness  to  answer  the  question,  to  which  the  defendant  ex- 
cepted. It  does  not  appear  that  this  witness  had  any  knowl- 
edge upon  that  subject,  nor  was  there  any  offer  by  the  de- 
fendant to  prove  any  fact  by  her  bearing  upon  that  question. 
Hence,  for  the  reason  above  stated,  this  exception  cannot 
avail  the  defendant. 

The  defendant  introduced  evidence  tending  to  prove  that 
at  the  time  of  the  speaking  of  the  slanderous  words  by  him 
the  reputation  of  the  plaintiff  as  to  chastity  was  bad,  and 
that  for  a  long  time  prior  thereto  it  had  been.  It  was  com- 
petent for  the  plaintiff  to  meet  this  attack  upon  her  character 
by  evidence  showing  that  in  this  respect  her  reputation  was 
good  during  the  time  in  question.  A  fair  construction  of 
the  exceptions  shows  that  this  is  all  the  plaintiff  was  permit- 
ted to  do  in  rebuttal  on  this  phase  of  the  case. 

The  fact  that  the  slanderous  words  were  spoken  by  the 
defendant  at  a  camp-meeting,  to  one  Lord,  who  had  formerly 
been  the  pastor  of  the  church  of  which  the  plaintiff  and  the 
defendant  were  members,  and  in  answer  to  inquiries  by 
Lord,  does  not  make  such  speaking  a  privileged  communi- 
cation. So  far  as  appears  there  was  then  no  relation  sub- 
sisting between  Lord  and  the  plaintiff,  nor  between  him  and 
the  defendant,  which  entitled  him,  as  a  matter  of  public, 
social,  or  moral  duty,  to  inquire  into  the  character  of  the 
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plaintiff,  or  which  would  protect  the  defendant  in  making 
the  slanderous  charges  against  her,  although  made  without 
malice,  and  in  the  honest  belief  that  they  were  true.  The 
interview  between  Lord  and  the  defendant  was  simply  the 
casual  meeting  of  two  old  acquaintances,  during  which  they 
proceeded  to  discuss  the  reputation  of  the  plaintiff  for  chas- 
tity. The  case  is  barren  of  facts  necessary  to  bring  it  within 
the  doctrine  of  privileged  communications,  by  a  minister  of 
the  gospel,  or  to  him,  as  discussed  and  laid  down  in 
Shurtleffw.  Stevens^  51  Vt.  501 ;  2  Green.  Ev.,  §  421,  n.  i. 
Judgment  affirmed. 

Willey  V.  Carf  enter  was  a  petition  for  a  new  trial  in  the 
foregoing  case,  and  was  heard  with  it. 

The  alleged  ground  for  a  new  trial  is  that  after  the  case 
had  been  submitted  to  the  jury,  and  they  had  retired  to  the 
jury  room  to  consider  it,  they  were  misinformed  by  their 
foreman  in  respect  to  the  law  governing  the  manner  in 
which  they  should  arrive  at  their  verdict,  and  that  in  conse- 
quence of  being  thus  misinformed,  they  returned  a  verdict 
for  the  plaintiff  for  much  larger  damages  than  they  other- 
wise would  have  done. 

In  support  of  his  petition  the  defendant  offered  in  evidence 
the  affidavits  of  several  of  the  jurors.  This  case  does  not 
disclose  anything  which  makes  it  an  exception  to  the  gen- 
eral rule  of  law  in  this  State,  that  affidavits  of  jurors  as  to 
what  occurred  in  the  jury  room  while  they  were  considering 
the  case  will  not  be  received  as  evidence  to  impeach  or  set 
aside  their  verdict.  Sheldon  v.  Perkins^  37  Vt.  550 ;  7a r- 
hellx,  Tarbell^  60  Vt.  494.  While  it  is  conceivable  that  a 
case  might  arise  which  would  call  for  a  relaxation  of  this 
rule,  there  is  nothing  in  the  case  at  bar  that  calls  for  a  con- 
sideration of  such  a  contingency. 

The  only  admissible  evidence  offered  in  support  of  the 
petition  is  the  affidavit  of  Miller,  the  officer  who  had  charge 
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of  the  jury.  It  fails  to  show  that  there  was  any  agreement 
among  the  jurors  that  the  damages  should  be  ascertained  or 
determined  by  any  particular  method,  and  which  was  fol- 
lowed by  them  in  making  up  their  verdict,  or  that  any  juror 
was  misled  by  any  statement  of  the  foreman,  or  of  any  one 
else,  in  regard  to  the  law  which  should  govern  their  action 
in  assessing  damages.  It  is  therefore  to  be  presumed  that 
they  followed  the  law  on  that  subject  as  laid  down  by  the 
presiding  judge  in  his  charge.  The  evidence  failing  to  sus- 
tain the  allegations  of  the  petition,  there  is  no  occasion  for 
us  to  discuss  the  law  which  would  govern  in  such  a  case  as 
is  stated  in  the  petition. 

Petition  dismissed  with  costs  to  the  fetitionee. 


GRAY  &  GILMORE 

V. 

GEORGE  M.  AND  HARRY  REED. 


General  Term,  1892. 


.Award.     Refusal  to  permit  ferformance  of  one  item  does 
not  excuse  non-^ferformance  of  rest.     Damages. 

I.  An  award  provided  that  the  defendant  should  pay  the  costs 
of  arbitration,  should  put  in  a  cylinder  for  the  plaintiffs, 
should  pay  plaintiffs  $219.27  within  one  year  and  return 
the  plaintiff  certain  small  saws,  and  that  thereupon  the 
plaintiffs  should  deliver  to  the  defendants  certain  old  iron 
and  a  shingle  machine.  The  defendants  forthwith  paid 
the  costs  and  attempted  to  put  in  the  cylinder,  but  w^ere 
unreasonably  prevented  from  doing  so  by  the  plaintiffs. 
Held.,  That  this  would  not  excuse  the  defendants  from  the 
performance  of  the  other  items  in  the  award  according^  to 
its  terms. 
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2.  The  award  did  not  vest   the   title   to   the   iron  and   shingle 

machine  in  the  defendants,  and  the  plaintiffs  might,  upon 
the  neglect  of  the  defendants  to  perform,  appropriate  these 
articles  to  their  own  use  without  impairing  their  right  to 
maintain  an  action  upon  the  award. 

3.  But  in  that  event  they  would  be  entitled  to  recover  as  dam- 

ages not  the  whole  value  of  the  things  which  the  defend- 
ants had  neglected  to  perform,  but  the  difference  between 
the  value  of  those  things  and  the  value  of  the  old  iron  and 
shingle  machine. 

Assumpsit  upon  an  award.  Plea,  the  general  issue  with 
notice  of  special  matter.  Trial  by  jury  at  the  February 
term,  1892,  Orleans  county,  Start,  J.,  presiding.  Verdict 
and  judgment  for  the  plaintifTs.     The  defendants  except. 

The  award  provided  that  the  defendants  should  pay  the 
costs  of  arbitration,  should  put  in  a  new  cylinder  of  a  cer- 
tain capacity t  should  pay  to  the  plaintiffs  the  sum  of  $219.27 
within  one  year  from  date  with  interest  from  the  date  of  the 
award,  and  should  return  to  the  plaintiffs  certain  small  saws 
received  from  them,  and  that  when  so  done  the  plaintiffs 
should  deliver  certain  old  iron  and  a  certain  shingle  machine, 
which  the  plaintiffs  in  the  meantime  were  to  store  without 
using. 

The  execution  and  publication  of  the  award  was  con- 
ceded. In  the  opening  the  plaintiffs  showed  that  a  portion 
of  the  costs  had  never  been  paid;  that  the  $219.27  had  not 
been  paid ;  that  the  small  saws  mentioned  had  not  been  re- 
turned, and  that  the  cylinder  had  not  been  put  in,  and  gave 
evidence  tending  to  show  the  cost  of  putting  in  a  new  cylin- 
der like  the  one  called  for  by  the  award,  and  the  value  of 
the  small  saws. 

The  evidence  of  the  defendants  tended  to  show  that  im- 
mediately after  the  publication  of  the  award  they  had  paid 
to  the  arbitrators  their  fees,  which  they  supposed  were  the 
full  costs  of  arbitration,  that  they  forthwith  wrote  the  plain- 
tiffs in  reference  to  the  style  of  cylinder  which  was  to  be 
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put  in,  and  wilhin  a  short  time  went  to  the  mill  of  the  plain- 
tiffs for  the  purpose  of  taking  out  the  old  cylinder  and  re- 
placing it  with  a  new  one ;  that  the  plaintiffs  forbade  them 
to  remove  the  old  cylinder  from  the  mill ;  that  they  were 
unable  to  construct  the  new  cylinder  without  removing  the 
old  one  and  taking  it  to  their  shop,  and  that  thereby  the 
plaintiffs  had  unreasonably  prevented  them  from  performing 
this  item  in  the  award. 

The  evidence  in  the  case  further  tended  to  show  that  after 
the  expiration  of  the  year  the  plaintiffs  had  sold  the  old  iron, 
or  a  portion  of  it,  to  other  parties,  and  had  used  the  shingle 
machine. 

Upon  these  facts  the  defendants  contended  that  if,  while 
they  were  proceeding  in  good  faith  to  put  in  the  cylinder  in 
accordance  with  the  award,  they  were  unreasonably  pre- 
vented by  the  plaintiffs  from  doing  so,  they  might  treat  the 
award  as  rescinded  by  the  plaintiffs,  and  were  thereby  ex- 
cused from  any  further  performance  under  it,  and  requested 
the  court  to  so  instruct  the  jury.  This  the  court  declined  to 
do,  and  instructed  the  jury  that  if  the  plaintiffs  unreasonably 
prevented  the  defendants  from  putting  in  the  new  cylinder, 
that  would  excuse  the  defendants  from  the  performance  of 
that  particular  item,  but  would  not  excuse  them  from  the 
performance  of  the  other  items  mentioned  in  the  award. 
To  this  ruling  of  the  court  the  defendants  excepted. 

The  defendants  also  claimed  that  if,  before  the  bringing 
of  this  suit,  the  plaintiffs  had  disposed  of  the  old  iron,  or 
used  the  shingle  machine,  they  would  for  that  reason  be 
prevented  from  maintaining  an  action  upon  the  award,  since 
they  had  thereby  put  it  out  of  their  power  to  perform  upon 
their  part,  and  requested  the  court  to  so  instruct  the  jur\'. 
This  the  court  declined  to  do,  and  instructed  the  jury  that 
upon  the  conceded  facts  in  the  case  the  plaintiffs  were  enti- 
tled to  recover  the  $219.27  with  interest,  the  value  of  the 
small  saws,  and  the  amount  of  the  unpaid  costs  of  the  arbi- 
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tration,  and  directed  the  jury  to  return  a  verdict  for  these 
amounts.  To  this  action  of  the  court  the  defendants  ex- 
cepted. 

Under  the  above  instruction  of  the  court  the  jury  returned 
a  verdict  for  the  plaintiffs  in  the  sum  of  $314.70.  They 
also  returned  certain  special  verdicts  by  which  they  found 
that  the  plaintiffs  did  unreasonably  prevent  the  defendants 
from  putting  in  the  new  cylinder,  and  that  the  value  of  the 
old  iron  and  shingle  machine  was  $226.62. 

The  defendants  contended  that  inasmuch  as  the  plaintiffs 
had  appropriated  the  old  iron  and  the  shingle  machine  to 
their  own  use,  they  were  only  entitled  to  recover  in  this  suit, 
if  anything,  the  difference  between  $314.70  and  the 
$226.62.  The  court,  however,  gave  judgment  for  the 
plaintiffs  in  the  sum  of  $314.70  with  costs,  to  which  the 
defendants  excepted. 

C.  A.  Prouty  for  the  defendants. 

The  submission  and  award  constitute  a  contract  between 
these  parties,  and  the  case  stands  exactly  as  though  the  de- 
fendants had  promised  the  plaintiffs  to  put  in  the  cylinder* 
to  pay  the  $219.27,  to  pay  the  costs  of  arbitration,  and  to 
return  the  small  saws,  provided  the  plaintiffs  would  there- 
upon deliver  to  them  the  old  iron  and  the  shingle  machine. 
Morse  Arb.  3,  578,  582,  583  ;  Girdler  v.  Carter^  47  N.  H. 
305. 

If  an  award  provides  that  the  things  to  be  done  by  one 
party  shall  be  interdependent  upon  the  things  to  be  done  by 
the  other  party,  it  thereby  becomes  an  entirety,  and  must  be 
construed  like  an  entire  contract.  Morse  Arb.  556 ;  Shearer 
v.  Handy ^  22  Pick.  417  ;  Pomeroy  v.  Gold^  2  Met.    500. 

This  being  so,  when  the  plaintiffs  prevented  the  defend- 
ants from  carrying  out  an  essential  integral  part  of  this  con- 
tract or  award,  they  gave  the  defendants  the  right  to  treat 
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the  whole  award  as  at  an  end.     Camp  v.  Barker^  21  Vt. 
469;  Bish.  Cont.,  §  1,431  ;  2  Par.  Cont.,  675  et  seq. 

If  the  plaintiffs  are  entitled  to  recover  at  all,  it  is  not  for 
the  full  value  of  the  things  to  be  done  by  the  defendants, 
but  for  the  difference  in  value  between  those  things  and  the 
things  to  be  done  by  the  plaintiffs.  Hunter  v.  RicCy  15 
East  100;  Morse  Arb.,  509. 

Dickerman  &  Toung  for  the  plaintiffs- 

This  award  was  not  entire,  but  made  up  of  separate  and 
distinct  items,  and  when  an  award  is  of  this  nature  it  may 
be  good  as  to  one  item  and  bad  as  to  the  rest.  Cald.  Arb., 
321;  275,  276  and  note;  Rixford  v.  Nye  et  aLj  20  Vt. 
132-137 ;  Peters  v.  Pierxe^  8  Mass*  399 ;  Barrows  v. 
Cafetiy  II  Cush.  38;  Harrington  v.  Brown^  .91  Mass. 
579 ;  Hartland  v.  Henry ^  44  Vt.  593  ;  Giddings  v.  Hada^ 
way^  28  Vt.  342-345  ;  Dairy mfle  v.  Whitinghanty  26  Vt. 
345  ;  Tracy  v.  Herrick^  25  N.  H.  381-401 ;  i  Am.  &  Eng. 
Enc.  of  Law,  710. 

A  party  must  perform  those  parts  of  the  award  which  are 
valid.  Cald.  Arb.,  322,  323;  Alder  v.  Savill  et  al.^  5 
Taunt.  454. 

The  fact  that  the  plaintiffs  sold  a  part  of  the  old  iron,  or 
used  the  shingle  machine,  is  immaterial.  Performance 
upon  their  part  or  a  readiness  to  perform  is  not  a  condition 
of  their  right  to  recover  against  the  defendants.  Cald. 
Arb.,  321  and  cases  cited  ;  Nichols  v.  Rensselaer  Mut.  Ins, 
Co.y  22  Wend.  125;  2  Chit.  PL,  243,  note  s;  2  Saund. 
Kept.,  62a,  note  s;  Loringw  fVAittemorcy  13  Gray  228  ; 
Pickering  v.  Pickerings  19  N.  H.  389-393 ;  Schoff  v. 
Bloomfieldy  8  Vt.  472-479. 

The  defendants  cannot  oflset  in  this  suit  the  things  to  be 
done  by  the  plaintiffs.  Varney  v.  Brewster,  14  N.  H. 
49-54- 
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The  award  vested  the  title  to  the  old  iron  and  shingle 
machine  in  the  defendants.  Girder  v.  Carter^  47  N.  H. 
305-307,  and  cases  cited;  Loringv.  Whittemore,  13  Gray 
233- 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  None  of  the  things,  which  by  the 
terms  of  the  award  the  defendants  were  required  to  do,  was 
interdependent  upon  the  others,  but  each  was  independent 
of  the  other  in  kind  and  in  time  of  performance.  The  fact 
that  the  plaintiffs  prevented  the  defendants  from  putting  the 
cylinder  into  the  engine  excused  them  from  the  performance 
of  that  part  of  the  award,  and  the  parties  then  stood  to  each 
other  under  the  award  as  they  would  if  the  defendants 
had  in  fact  put  in  the  cylinder.  The  defendants  were  still 
bound  to  perform  the  residue  of  the  award  on  thejr  part. 
The  court  below,  therefore,  properly  refused  to  charge  the 
jury,  that  by  being  prevented  ftom  putting  in  the  cylinder 
by  the  plaintiffs  the  defendants  were  excused  from  further 
performance  on  their  part.  Neither  was  there  error  in  over- 
ruling the  defendants'  motion  for  a  judgment  for  them  on 
the  verdicts  on  the  same  ground. 

Under  the  award  the  plaintiffs  were  not  required  to  do 
anything  until  the  defendants  had  done  that  which  in  law 
amounted  to  a  full  performance  on  their  part. 

A  submission  and  award  are  in  the  nature  of  a  contract. 
If  in  pais  and  not  statutory,  and  sometimes,  also,  when 
they  are  statutory,  the  only  remedy  or  means  of  enforce- 
ment is  by  a  proceeding,  either  in  law  or  in  equity,  instituted 
upon  them  as  upon  any  other  private  contract.  Morse  on 
Arb.,  576.  Upon  the  neglect  or  refusal  of  the  defendants 
to  perform  the  award  in  whole  or  in  part,  the  plaintiffs  had 
the  right  to  treat  the  contract  as  at  an  end,  and  to  use  or  dis- 
pose of  the  old  iron  and  shingle  machine.     Therefore,  the 
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evidence  was  immaterial  which  tended  to  prove  that  subse- 
quent to  the  commencement  of  this  suit  the  plaintiffs  used 
the  shingle  machine  and  disposed  of  some  of  the  old  iron, 
which  by  the  terms  of  the  award  tliey  were  to  deliver  to  the 
defendants  upon  performance  upon  their  part,  and  it  was  not 
error  for  the  court  below  to  refuse  to  instruct  the  jury  that 
if  they  found  as  this  evidence  tended  to  prove,  the  plaintiffs 
could  not  recover. 

The  plaintiffs  did  not  bring  an  action  for  a  specific  per- 
formance of  the  award  by  the  defendants.  They  elected  to 
recover  such  money  damages  as  had  accrued  to  them  by 
reason  of  the  non-performance  of  the  contract  or  award  by 
the  defendants.  In  consideration  of  performance  by  them, 
the  plaintiffs  were  to  deliver  to  them  the  old  iron  and  the 
shingle  machine.  The  award  did  not  vest  the  title  to  either 
the  iron  or  the  shingle  machine  in  the  defendants,  but  it  re- 
mained in  the  plaintiffs.  Morse  on  Arb.,  509;  Hunter  v. 
Rice^  15  East  100.  The  plaintiffs  are  entitled  to  recover  the 
damages  accruing  to  them  by  reason  of  non-performance  by 
the  defendants,  which  is  the  difference  between  the  value  of 
the  things  which  the  defendants  had  not  performed,  and  the 
value  of  the  iron  and  shingle  machine  which  the  plaintiffs 
were  to  deliver  upon  performance  by  defendants.  The  jury, 
by  their  general  and  special  verdicts,  have  found  plaintiffs' 
damages  on  this  basis  to  be  the  difference  between  $314.70 
and  $226.62,  which  is  $88.08.  There  was  error  in  render- 
ing judgment  for  the  plaintiffs  for  the  amount  of  the  general 
verdict. 

Judgment  reversed^  and  judgment  for  the  plaintiffs  to 
recover  ^88.08  damages  and  interest  and  costs  below^  from 
which  is  to  be  deducted  defendants^  costs  in  this  court. 
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NEWCOMB  HUNTLEY  ET  UX., 


ANDREW  E.  DENNY  ET  AL. 


General  Term,  1892. 


Setihfnent  of  executor's  account  in  -probate  court.     Conclu- 
siveness.     Trustee   de  son   tort.     Equity.     Amend- 
ment.    Interest.     Appointment  of  gtiardian. 

1.  Where  an  executor,  who  had  a  life  interest  in  an  estate,  in 

which  several  minors  were  interested,  some  four  months 
after  the  decease  of  his  testator  presented  his  administration 
account  to  date,  and  had  the  same  allowed  by  the  probate 
court  without  the  appointment  of  any  guardian  unto  the 
minors,  and  some  years  after,  his  own  interest  having  ter- 
minated and  the  estate  being  ready  for  distribution,  pre- 
sented a  second  account,  in  which  he  charged  himself  with 
the  amount  found  in  his  hands  upon  the  former  settlement, 
and  credited  himself,  among  other  things,  with  a  gross  sum 
for  the  care  and  support  of  the  minors,  which  account  was 
allowed  by  the  probate  court,  and  the  estate  settled  and  dis- 
tributed in  accordance  therewith,  a  guardian  having  first 
been  appointed  unto  the  minors,  and  due  notice  having 
been  given,  such  final  settlement  will  be  conclusive  upon 
the  minors  and  their  representatives  unless  impeached  for 
fraud. 

2.  Whoever  attacks  the  judgment  of  the  probate  court  upon  that 

ground  must  clearly  and  distinctly  prove  the  fraud  which 
he  alleges. 

3-  The  executor  may  reimburse  himself  for  what  he  has  properly 
expended  in  the  support  of  the  minors,  whether  he  advanced 
this  amount  out  of  his  private  means,  or  took  it  from  the 
specific  funds  of  the  estate. 
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4.  Nor  is  it  necessary  that  any  allowance  should  be  made  by  the 

court  in  advance  of  the  expenditure. 

5.  That  probate  court  having  jurisdiction  of  the  settlement  of  an 

estate  might,  under  the  statutes  in  force  in  1856,  appoint  a 
guardian  unto  a  minor,  interested  in  the  settlement  of  such 
estate,  although  that  minor  resided  in  another  ^probate  dis- 
trict. 

6.  If  a  guardian  of  a  minor  pays  over  to  a  mother  of  that  minor 

a  fund  belonging  to  his  ward,  and  the  mother  receives  it 
and  retains  it  until  her  decease,  knowing  it  to  be  the  prop- 
erty of  her  child,  she  thereby  becomes  a  trustee  de  son  tort 
of  the  fund. 

7.  A  bill  in  equity  will  lie  against  her  estate  to  compel  its  pay- 

ment. 

8.  No  fact  appearing  which  excuses  her  for  not  having  paid  over 

the  fund,  or  which  justifies  her  in  having  taken  the  use  of 
it,  simple  interest  should  be  added. 

9.  The  bill  not  being  framed  with  a  view  to  a  recovery  on  this 

ground,  the  cause  is  remanded,  with  leave  to  amend  upon 
such  terms  as  may  be  fixed  by  the  chancellor. 

Bill  in  equity.  Heard  at  the  March  term,  1892,  Wash- 
ington county,  upon  the  pleadings  and  a  master's  report. 
Thompson,  Chancellor,  dismissed  the  bill  pro  forma  with 
costs.     The  orators  appeal. 

The  purpose  of  the  bill  was  to  charge  the  estate  of  Harriet 
Pinney  with  the  payment  of  certain  funds,  which  it  was  al- 
leged that  she  held  in  her  lifetime  as  trustee  for  the  oratrix, 
having  derived  the  same  from  the  estate  of  her  former  hus- 
band, Addison  P.  Mears. 

The  oratrix,  Alma  E.  Huntley,  and  the  defendant,  Ellen 
M.  Button,  were  the  daughters  of  the  said  Harriet  Pinney, 
of  whose  estate  the  defendant,  Andrew  E.  Denny,  was  spe- 
cial administrator  and  executor.  Harriet  Pinney  was  the 
widow  of  Addison  P.  Mears,  who  deceased  in  1849,  leaving . 
the  said  Harriet,  his  widow,  two  daughters,  the  said  Alma 
E.  Denny  and  Ellen  M.  Dutton,  and  a  son,  Hiram  A.,  since 
deceased. 
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Addison  P.  Mears  left  a  will  by  which  he  bequeathed  to 
his  aforesaid  son,  Hiram  A.,  $140.  The  residue  of  his 
property  was  bequeathed  to  his  wife,  the  said  Harriet,  as 
long  as  she  remained  his  widow,  and  upon  her  marriage,  to 
his  two  daughters,  Alma  E.  and  Ellen  M.,  in  equal  parts. 
The  said  Harriet  was  nominated  as  his  sole  executrix. 

This  will  was  duly  probated  and  the  said  Harriet  duly 
qualified  as  executrix,  and  took  possession  of  the  estate, 
which  consisted  entirely  of  personal  property.  Addison 
Mears  died  in  August,  1849,  ^^^  ^"  November  24  the  said 
Harriet  presented  to  the  probate  court  for  the  district  of 
Chittenden,  within  which  her  husband  had  resided,  and 
within  which  she  was  then  residing,  her  administration 
account,  which  was  allowed  by  the  court.  By  that  account 
it  was  found  that  there  remained  in  her  hands  of  the  estate 
of  her  former  husband,  the  sum  of  $1,120.91.  It  did  not 
appear  from  the  master's  report  whether  in  the  settlement  of 
this  account  any  charge  was  made  for  the  support  of  herself 
and  family  up  to  that  time.  At  the  time  of  the  settlement  of 
this  account.  Alma  E.  was  three  years  of  age,  and  Ellen  M. 
seven  years  of  age.  It  did  not  appear  what  the  age  of  the 
son  was,  save  that  he  was  a  minor.  No  guardian  was  ap- 
pointed to  any  of  these  children. 

In  September,  1856,  the  said  Harriet  married  one  John 
Nesbit,  and  began  living  with  him  as  his  wife  in  the  town  of 
Northfield,  without  the  district  of  Chittenden. 

March  23,  1857,  upon  the  application  of  the  said  Harriet, 
the  probate  court  for  the  district  of  Chittenden  appointed  John 
Nesbit  guardian  of  Alma  E .  and  Ellen  M. ,  being  at  that  time 
cognizant  of  the  fact  that  the  wards  did  not  reside  within  the 
district  of  Chittenden. 

April  17,  1857,  the  said  Harriet  presented  to  the  probate 
court  another  administration  account  of  the  estate  of  Addi- 
son P.  Mears.  In  this  account  she  charged  herself  with  the 
$1,120.91  found  in  her  hands  at  the  time  of  the  settlement 
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of  her  former  account,  November  24,  1849,  ^^^  credited 
herself  with  the  legacy  to  her  son,  and  with  certain  other 
items  proper  to  be  allowed,  so  that  the  balance  due  from  her 
to  the  estate  was  $856.91.  This  she  disposed  of  by  credit- 
ing herself  with  $656.91  for  the  care  and  support  of  the  said 
Alma  E.  and  Ellen  M.,  and  with  $100  paid  to  each  of  them. 
This  account  was  allowed  by  the  probate  court,  upon  due 
notice. 

It  appeared  that  from  the  time  of  the  allowance  of  her  first 
account  in  1849,  down  to  the  time  of  the  allowance  of  her 
second  account  in  1857,  the  said  Harriet  had  invested  the 
money  belonging  to  the  estate  of  her  former  husband  in  cer- 
tain real  estate,  so  that  the  funds  of  that  estate  were  actually 
so  invested  at  the  time  of  the  settlement  of  her  second  ac- 
count. 

The  said  Harriet  at  the  time  of  the  settlement  of  her  ac- 
count, April  17,  1857,  paid  over  to  John  Nesbit,  as  guardian 
of  her  two  daughters,  the  said  sum  of  $200. 

The  said  Harriet  and  John  Nesbit  continued  to  live  to- 
gether as  husband  and  wife  until  the  year  1867,  when  they 
agreed  to  separate,  and  had  a  setdement,  by  the  terms  of 
which  John  Nesbit  restored  to  her  the  $200  which  she  had 
formerly  paid  him  as  guardian  of  her  two  daughters.  They 
subsequently  were  divorced,  and  she  married  one  Joseph 
Pinney,  whom  she  survived. 

John  Nesbit  never  accounted  to  either  Alma  E.  or  Ellen 
M.  for  the  $200  received  by  him  as  their  guardian,  nor  for 
any  portion  of  the  same ;  he  received  it  from  the  said  Har- 
riet when  he  was  appointed  guardian,  and  paid  it  back  to 
her  'when  he  separated  from  her,  without  consulting  either 
of  his  said  wards. 

The  said  Harriet  paid  her  daughter  Ellen  her  $100,  but 
never  paid  Alma  anything  whatever.  Until  she  was  twenty- 
one  years  old  the  said  Alma  lived  with  the  said  Harriet  and 
was  supported  by  her,  rendering  such  assistance  as  a  reason- 
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ably  industrious  girl  could  from  the  time  she  became  old 
enough  to  work. 

J^.  Plumley  and  S.  C  Shurtleffiox  the  orator. 

Wing  &  Fay  for  the  defendant. 

The  statutes  in  force  from  1849  ^^  ^^57  provided  that  the 
probate  court  might  make  an  allowance  for  the  support  of 
the  widow  and  minor  children.  Gen.  St.,  chap.  49,  §  29; 
Gen.  St.,  chap.  51,  §  i. 

Nor  was  it  necessary  that  the  amount  of  this  allowance 
should  be  determined  in  advance.  Heirs  of  Sawyer  v. 
Sawyer^  28  Vt.  245. 

The  probate  court  having  jurisdiction  of  the  subject-matter 
and  the  parties  in  the  settlement  of  April  17,  1857,  its  judg- 
ment in  that  respect  is  conclusive  upon  all  those  interested. 
Gen.  St.,  chap.  49,  §  29;  Gen.  St.,  chap.  51,  §  i ;  R.  L. 
§§  2,109,  2,111  ;  Heirs  of  Sawyer  v.  Sawyer^  28  Vt.  245  ; 
Leach  v.  Estate  of  Leach ^  51  Vt.  440 ;  McClosky  et  ux,  v. 
Gleason^  56  Vt.  264 ;  Leach  v.  Peabody  et  aL^  58  Vt.  485  ; 
1  Dan.  Ch.,  662-664;  Cotlard  v.  Crane ^  Brayton  18; 
Robinson  v.  Admr.  of  Robinson^  3  Vt.  283  ;  /?/>,  Admr,, 
V.  Heirs  of  Smithy  8  Vt.  365  ;  Probate  Court  v.  Merriam^ 
8  Vt.  234  ;  Sparhawk  et  aL  v.  Admr.  of  Buel  et  aLy  9  Vt. 
41 ;  Probate  Court  v.  Vanduzer  et  al.^  13  Vt.  135  ;  Gid- 
dings  et  al.  v.  Smith  et  or/.,  15  Vt.  344 ;  Adams  v.  Adams ^ 
22  Vt.  50 ;  Lawrence  v.  Englesby^  24  Vt.  42  ;  Merriam  v. 
Hemmenway^  26  Vt.  565  ;  Richardson  ^  Admr.,  v.  Estate 
of  Merrill,  32  Vt.  27;  Boy  den  v.  Ward,  Admr.,  38  Vt. 
628;  Lenehan  et  ux,  v.  Spaulding  et  aL,  ^"j  Vt.  115; 
Noyes,  Admr.,  v.  Phillips,  57  Vt.  229;  Sowles  v.  J^uinn, 
61  Vt.  354. 

THOMPSON,  J.     The  orators  claim  that  the  probate 
court  had  no  jurisdiction  to  settle  and  allow  the  administra- 
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tion  account  of  Harriet  Mears  Nesbit  as  executrix  of  the  will 
of  Addison  P.  Mears  at  the  alleged  settlement  of  April  17, 
1857,  and  that  if  it  had  jurisdiction,  such  settlement  was 
fraudulent  as  to  the  legatee,  Alma  Eliza  Mears,  now  the 
oratrix,  Alma  E.  Huntley. 

Addison  P.  Mears  died  in  August,  1849.  He  left  three 
minor  children,  who  were  the  oratrix.  Alma  E.,  born  No- 
vember 4,  1846,  the  defendant,  Mary  Ellen.  Mears,  now 
Dutton,  born  December  16,  1842,  and  a  son,  Hiram  Addi- 
son Mears. 

The  estate  of  Addison  P.  Mears  consisted  wholly  of  per- 
sonal property.  By  his  last  \yill  and  testament  he  bequeathed 
$140  to  his  son  Hiram,  and  the  residue  of  his  estate  to  his 
wife  Harriet  so  long  as  she  should  remain  his  widow  and  no 
longer,  and  after  she  ceased  to  be  his  widow,  to  his  two 
daughters.  Alma  and  Mary,  equally. 

November  24,  1849,  ^^^  widow  Harriet,  as  executrix  of 
the  will,  presented  her  administration  account  to  that  date> 
and  the  same  was  allowed  by  the  probate  court  for  the 
district  of  Chittenden,  in  which  district  the  testator  resided 
at  the  time  of  his  decease.  At  the  time  of  this  settlement 
the  legacy  to  Hiram  was  not  paid,  nor  was  its  payment  de- 
creed by  the  court.  The  oratrix.  Alma  E.,  was  then  only 
a  few  days  over  three  years  of  age,  and  the  defendant* 
Mary  E.,  was  then  still  under  seven  years  of  age.  No  de- 
cree for  an  allowance  for  the  expenses  of  their  support  until 
they  should  attain  the  age  of  seven  years  was  made  at  this 
settlement.  This  settlement  was  not  a  final  settlement  of 
the  administration  of  the  estate  by  the  executrix.  It  does 
not  appear  that  a  guardian  had  then  been  appointed  for 
either  of  the  minors  named  in  the  will,  so  that  notice  of  a 
final  settlement  of  administration  could  be  given  as  .required 
by  R.  S.,  ch.  50,  §  13,  then  in  force.  No  partition  or  divi- 
sion could  then  be  made  without  the  appointment  of  a  guar- 
dian to  all  minors  interested  in  the  estate  to  be  divided.     R- 
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S.,  ch.  53,  §  12.  By  the  will  there  was  an  absolute  bequest 
to  the  minor  Hiram,  and  the  two  minor  daughters  had  at 
least  a  conditional  interest  in  the  estate.  R.  S.,  ch.  53,  § 
I ,  required  that  before  any  partition  or  division  of  any  estate 
among  the  heirs,  devisees  or  legatees,  an  allowance  should 
be  made  for  the  necessary  expenses  of  the  support  of  the 
children  of  the  deceased  under  the  age  of  seven  years. 
After  this  settlement  the  estate  remained  in  the  hands  of  the 
executrix,  to  be  further  administered  and  disposed  of  accord- 
ing to  law  and  the  will  of  the  testator. 

R.  S.,  ch.  46,  §  29,  provided  that  the  probate  court  might 
make  such  reasonable  allowance  as  might  be  adjudged  nec- 
essary for  the  maintenance  of  the  widow  and  minor  chil- 
dren, or  either,  constituting  the  family  of  the  testator,  out 
of  his  personal  estate,  or  the  income  of  his  real  estate,  dur- 
ing the  progress  of  the  settlement  of  the  estate,  but  never 
for  a  longer  period  than  until  their  shares  should  be  assigned 
to  them. 

At  the  settlement  with  the  probate  court,  April  17,  1857, 
the  probate  court  had  jurisdiction  to  settle  and  allow  the  ad- 
ministration account  of  the  executrix,  as  it  then  did.  It  had 
jurisdiction  to  appoint  a  guardian  to  the  minors  interested  in 
the  estate,  although  they  then  resided  in  another  district. 
R.  S.,  ch.  47,  §  19.  The  various  statutes  cited  were  all  in 
force  at  the  time  of  this  settlement.  So  far  as  appears  the 
items  then  allowed  by  the  probate  court  for  the  support  of  the 
minors.  Alma  and  Mary,  were  proper,  and  they  were  clearly 
within  the  scope  of  the  statutes  governing  that  subject.  These 
statutes  did  not  require  that  such  allowance  for  the  support 
of  minors  should  be  made  in  advance  of  the  expenditure. 
Sawyer  v.  Saivyer^  28  Vt.  245.  If  the  probate  court  ad- 
judged the  expenditure  to  be  proper,  the  right  of  the  execu- 
trix to  be  reimbursed  was  the  same  whether  she  had  expended 
money  belonging  to  herself  or  the  specific  funds  of  the 
estate.    All  the  parties  in  interest  were  theri  before  the  court 
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in  person  or  by  their  lawful  representative,  and  its  judgment, 
allowing  the  final  account  of  the  executrix  after  her  mar- 
riage had  terminated  her  interest  in  the  estate,  is  conclusive 
and  binding  upon  all  the  parties,  unless  impeached  and  set 
aside  for  fraud  or  other  legal  cause. 

A  party  **who  alleges  fraud  must  clearly  and  distinctly 
prove  the  fraud  he  alleges.  The  onus  -probandi  is  upon  him 
to  prove  his  case  as  it  is  alleged  by  his  bill."  Kerr  Fr.  382. 
As  the  master  fails  to  find  fraud  on  the  part  of  the  executrix 
in  the  settlement  of  April  17,  1857,  the  orators  cannot  re- 
cover under  the  allegations  of  their  bill  charging  fraud  in 
that  respect. 

The  executrix  properly  paid  to  Nesbit,  the  guardian  of 
the  oratrix.  Alma  E.,  the  $100  found  to  be  her  share  under 
the  will,  at  this  settlement,  and  she  was  thereby  discharged 
from  further  liability  as  executrix  to  Alma  E.  for  the  same. 

This  $100  was  held  by  Nesbit  as  such  guardian  until 
about  1867,  when  he  paid  over  the  same  to  Harriet  Mears, 
then  Harriet  Nesbit,  for  the  oratrix.  Alma  E.,  and  she  re- 
ceived the  same  and  retained  it  until  her  decease,  knowing 
that  it  was  the  money  which  the  guardian  held  in  trust  for 
the  oratrix.  She  thus  made  herself  trustee  de  son  tort  of 
the  $100  for  the  oratrix,  Alma  E.  While  she  held  it  as  such 
constructive  trustee,  she  was  subject  to  the  same  rules  and 
remedies  as  other  trustees.  Per.  Tr.,  §  245.  No  reason  is 
shown  why  she  retained  this  money  instead  of  paying  it 
over  to  the  oratrix,  who  had  then  attained  her  majority,  nor 
is  any  fact  disclosed  by  the  master's  report  which  is  any 
ground  for  excusing  her  from  the  payment  of  interest  from 
the  time  it  came  into  her  hands.  We  think  the  orators  on 
the  facts  reported  have  a  valid,  equitable  claim  against  the 
estate  of  Harriet  Pinney  for  this  $100,  and  simple  interest 
thereon  from  January  i,  1867. 

As  the  orator's  bill  is  not  framed  with  a  view  to  a  recov- 
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er\'  on   this   ground,  it  will   have   to   be   amended  for  that 
purpose. 

The  fro  /orma  decree  below  is  reversed  fro  forma  with- 
out costs  to  either  farty^  and  the  cause  is  remanded  with 
mandate  directing  the  Court  of  Chancery  to  etiter  a  decree 
for  the  orators  in  accordance  with  the  foregoing  views ^ 
upon  the  proper  amendment  of  the  orators*  bill  for  that 
purpose.  The  terms  upon  which  such  amendment  may  be 
made  and  the  question  of  costs  below  are  left  with  the 
Chancellor. 


EAST  MONTPELIER  v.  MONTPELIER. 


General  Term,  1892. 


Petition  for  appeal  from  judgment  of  justice.     Mistake  as 

to  return  day. 

The  count}'  court  may,  in  its  discretion,  allow  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  defaulting  the  defend- 
ant, where  such  defendant,  a  town,  failed  to  appear  because 
its  clerk,  upon  whom  service  was"  made,  mistook  the  writ 
for  a  county  court  writ,  and  did  not  notify  the  town  agent 
of  the  return  day. 

This  was  a  petition  for  an  appeal  from  the  judgment  of  a 
justice  of  the  peace.  Trial  by  court  at  the  March  term, 
1892,  Washington  county,  Thompson,  J.,  presiding.  The 
court  allowed  the  appeal  and  the  petitionee  excepted.  The 
opinion  states  the  case. 

S.  C  Shurtlcff  for  the  petitionee. 

The  petitioner  was  deprived  of  its  day  in   court   by  the 
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negligence  of  its  town  clerk,  and  not  by  fraud,  accident  or 
mistake.  Babcock  v.  Brown,  25  Vt.  550;  Davison  v. 
Heffron,  31  Vt.  687. 

y.  //.  Senter  for  the  petitioner. 

The  town  clerk  made  a  mistake,  and  whether  such  a  mis- 
take as  entitled  the  petitioner  to  relief,  rested  in  the  discretion 
of  the  county  court,  whose  decision  is  final.  Mosscaux  v. 
Brigham,  19  Vt.  457  ;  Brozvn  v.  Irzvin^  21  Vt.  68 ;  Burton 
V.  Barlow^  55  Vt.  434;  Lilley  v.  Lilley^  56  Vt.  714; 
Mungcr  v.  Verder^  59  V^*  3^6  ;  Insurance  Co,\\  Reynolds^ 
52  Vt.  405  ;  Down  v.  Reed,  32  Vt.  787  ;  Kimball  \.  Kcl- 
ton,  54  Vt.   177. 

TYLER,  J.  This  was  a  petition  to  the  county  court  un- 
der Section  1,428,  R.  L.,  to  be  allowed  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  rendered  by  default. 
This  section  provides  that  the  county  court  may,  in  its  dis- 
cretion, set  aside  such  judgment  when  a  party  has  been  un- 
justly deprived  of  his  day  in  court  by  fraud,  accident  or 
mistake,  and  hear  and  determine  the  action,  etc. 

The  exceptions  state  that  the  court  heard  the  evidence, 
and  found  the  facts  "which  appeared  by  the  testimony  and 
concessions  in  the  case."  The  only  testimony  was  that  of 
the  petitioner's  town  clerk,  which  was  that  a  writ  was  served 
upon  him  in  the  suit  of  Mojitpelier  v.  East  Montpelier; 
that  he  did  not  examine  the  copy  particularly,  supposing  it 
to  be  a  copy  of  a  county  court  writ;  that  it  was  in  fact  *'a 
justice's  writ  in  broad  letters ;"  that  he  did  not  look  at  it  to 
see  when  it  was  returnable,  but  filed  it  and  laid  it  aside,  and 
did  not  notify  the  town  agent  in  season  for  him  to  attend  to 
the  suit,  and  did  not  think  of  it  again  before  the  judgment. 
It  was  conceded  that  the  petitioner  would  have  appeared 
and  made  defence  to  the  suit  if  the  agent  had   received  no- 
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tice  of  its  pendency,  but  it  was  not  conceded  that  there  was 
a  good  defence. 

The  petitioner's  counsel  contends  that  the  granting  of  the 
appeal  by  the  court  below  was  wholly  in  its  discretion  and 
not  revisable  here,  which  contention  is  sound  if  the  case  pre- 
sented falls  within  the  section  of  the  statute  referred  to. 
The  petitionee's  counsel  claims  that  the  evidence  discloses 
gross  negligence  by  the  petitioner's  town  clerk,  and  that  the 
petitioner  has  no  remedy  under  this  statute. 

The  statute  is  remedial,  and  as  was  said  by  Hall,  J.,  in 
Mosseaux  v.  Brigham^  19  Vt.  457,  it  confers  upon  county 
courts  the  same  power  in  examining  the  proceedings  of  a 
justice,  in  cases  within  the  statute,  which  they  might  exer- 
cise in  examining  their  own  proceedings.  In  Scott  v.  Stew- 
art^^Vt.  57,  it  was  said  that  the  power  to  set  aside  a  default, 
either  at  the  term  in  which  it  is  entered  or  at  a  subsequent 
term,  is  incident  to  the  court  where  the  default  is  entered, 
and  is  addressed  solely  to  the  discretion  of  the  court.  Un- 
der this  common  law  power  it  was  held,  in  a  case  where  the 
defendant's  attorney  mistook  the  day  on  which  the  term  of 
court  began,  that  it  was  within  the  discretion  of  the  county 
court  to  order  the  cause  brought  forward  on  the  docket,  a 
judgment  by  default  stricken  off,  and  to  allow  the  defendant 
to  enter  and  defend  the  suit.  J^ire  Ins.  Co,  v.  Reynolds^ 
52  Vt.  405. 

In  this  case  the  court  found  the  fact  of  a  mistake  on  the 
part  of  the  town  clerk,  which  finding  brought  the  case 
within  the  statute.  Whether  the  mistake  was  of  such  a 
character  in  respect  to  negligence  as  justified  the  court  in 
setting  aside  the  judgment  rested  in  its  discretion.  No 
question  of  law  is  presented  by  the  exceptions.  The  court 
apparently  acted  in  the  exercise  of  its  discretionary  power. 
Burton  v.  Barlow's  Estate^  55  Vt.  434  ;  Lillie  v.  Lillie's 
Estate^  56  Vt.  714 ;  Downs  et  aL  v.  Rced^  32  Vt.  785. 

Judgment  affirmed. 

Munson,  J.,  dissents. 
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STATE  V.  PETER  G.  DEWEY. 


General  Term,  1892. 


Common  nuisance.     Former  acquittal  of  keeping  the  same 

liquor. 

Upon  trial  for  maintaining  a  common  nuisance  by  keeping  intoxi- 
cating liquor  for  sale  in  a  place  of  public  resort,  evidence 
that  the  respondent  has  been  previously  acquitted  of  keep- 
ing the  same  liquor  for  sale  at  the  same  time  is  admissible. 

Information  for  maintaining  a  common  nuisance  under  R. 
L'  §  3*836.  Plea,  not  guilty.  Trial  by  jury  at  the  March 
term,  1892,  Washington  county,  Thompson,  J.,  presiding. 
Verdict  guilty  and  sentence  imposed.  The  respondent  ex- 
cepts.    The  facts  appear  in  the  opinion. 

yohn  H,  Senter  for  the  respondent. 

A  judgment  of  a  court  of  competent  jurisdiction  is  con- 
clusive between  the  parties  upon  the  point  decided.  Clark 
&  Jackson  V.  Bryam  it  Lepiiy  16  Md.  176;  Ranoule  v. 
Griffcy  3  Md.  54  ;  Bowie  v.  Jones^  i  Gill  208 ;  Groshon  v. 
Thomas^  20  Md.  234 ;  United  States  v.  LeCy  4  Cranch  Cir. 
Ct.  446  ;  State  v.  Mikesell^  70  Iowa  178  ;  Regina  v.  ErUng-- 
tony  9  Cox  C.  Ca.  86. 

In  this  case  the  former  acquittal  of  the  respondent  estab- 
lishes the  fact  that  he  did  not  keep  this  liquor  for  sale,  and 
was  admissible  on  that  point,  although  not  a  technical  bar. 
Herman  Est.  and  Res  Jud.,  §§  106,  107  ;  Spencer  et  al.  v. 
Dearthy  43  Vt.  105  ;  Betts  v.  Starr y  5  Conn.  553  ;    Sterks 
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V.  Woodward^  i  Nott  &  McCord,  330 ;  Gardner  v.  Buck- 
bee^  3  Cow.  126;  Lentz  v.  Wallace^  17  Pa.  415  ;  Hofkins 
V.  Z^^,  6  Wheat.  113;  Railroad  Co.  v.  Griffith^  76  Va. 
925;  Dcmorcst  \,  Dary^  2^2  N.  Y.  290;  White  v.  Coats- 
worth,  6  N.  Y.  143  ;  6  Wait^s  Act.  &  Def.,  p.  784,  §  26. 

The  doctrine  of  res  judicata  is  the  same  in  criminal  as  in 
civil  matters,  and  the  State  is  concluded  by  the  judgment  of 
its  own  court.  Herman  Est.  and  Res  Jud.,  §§  414,  415, 
416  ;  7  Crim.  L.  Mag.  713  and  cases  cited  ;  Foxw.  State,  50 
Ark.  528;  Triplett  v.  Com,  i  S.  W.  84;  Coffey  v.  United 
States,  116  U.S.  436;  United  States  y,  Butler,  38  Fed. 
Rep.  498;  Wharton's  Ev.,  §  783  ;  State  v.  Long,  63  Me. 
290;  Com.  V.  APPike,  3  Cush.  181  ;  Com,  v.  Austin,  97 
Mass.  595  ;  Com,  v.  Evans,  loi  Mass.  25  ;  Com,  v.  Fel- 
ham,  131  Mass.  588 ;  Brunnot  v.  State,  12  Tex.  App.  532. 

The  former  judgment  need  not  be  pleaded  by  way  of 
estoppel.  Wharton's  Ev.,  §  765  ;  Clink  v.  Thurston,  47 
Cal.  28;  Whittaker  v.  Jackson,  2  Ex.  925;  Embruy  v, 
Conner,  3  Comst.  523  ;  Lawrence  v.  Hunt,  10  Wend.  85  ; 
Wright  \,  Butler,  6  V^^nd,  284;  Greenl.  Ev.,  §  533  and 
note;  Whart.  Cr.  Ev.,  §  602a;  Kreelerw,  Bitter,  62  N. 
Y.  374;  Adams  v.  Burns,  17  Mass.  367  ;  Miller  v.  White, 
50  N.  Y.  144. 

Zed  S.  Stanton,  State's  Attorney,  for  the  State, 

An  acquittal  of  keeping  intoxicating  liquor  for  sale  does 
not  bar  a  prosecution  for  maintaining  a  common  nuisance 
by  keeping  the  same  liquor.  State  v.  Wheeler,  62  Vt.  439 ; 
State  v.  Jangraw,  61  Vt.  39 ;  Com,  v.  McCauley,  105 
Mass.  69;  State  v.  Lincoln,  50  Vt.  644;  Com,  v.  Carfen^ 
ter,  100  Mass.  204;  State  v.  Innero,  53  Me.5536 ;  Bell  v. 
State,  2  Cr.  L.  Mag.  664  and  note  to  same ;  State  \,  Jesse, 
3  Dev.  and  Bat.  103. 

TYLER,  J.     This  was  an   information  for  keeping   and 
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maintaining  a  common  nuisance  under  Section  3,836,  R. 
L.,  which  is  as  follows:  **Every  saloon,  restaurant,  gro- 
cery, cellar,  shop,  billiard  room,  bar  room,  and  every  drink- 
ing place  or  room  used  as  a  place  of  resort,  where  intoxi- 
cating liquor  is  unlawfully  sold,  furnished  or  giyen  away, 
or  kept  for  selling,  furnishing,  or  giving  away  unlavi^fully, 
and  every  place  or  room  used  or  resorted  to  for  gambling, 
shall  be  held  to  be  a  common  nuisance,  kept  in  violation  of 
law." 

It  was  conceded  at  the  trial  that  the  place  mentioned  in 
the  information  was  a  place  of  public  resort  of  which  the 
respondent  was  the  proprietor  and  keeper,  and  the  State's 
evidence  tended  to  show  that  intoxicating  liquor  was  kept 
by  the  respondent  at  the  time  and  place  charged,  with  the 
intent  to  sell,  furnish,  or  give  away  the  same  in  violation  of 
law,  so  as  to  render  the  place  a  common  nuisance  under  the 
section  mentioned. 

The  respondent's  counsel  offered  to  prove  that  the  re- 
spondent had  been  tried  and  acquitted  on  the  charge  of 
keeping  the  identical  liquor  with  intent  to  sell,  etc.,  and 
claimed  that  the  fact  of  keeping  was  res  judicata. 

The  State  conceded  the  facts  to  be  as  stated  in  the  offer, 
but  claimed  that  the  offences  were  not  the  same  in  law,  but 
separate  and  distinct,  and  that  an  acquittal  or  conviction  of 
one  was  not  a  bar  to  a  prosecution  for  the  other. 

The  respondent's  counsel  does  not  claim  that  a  conviction 
or  acquittal  upon  an  information  for  keeping  or  selling  in- 
toxicating liquor  is  a  bar  to  a  prosecution  for  keeping  or 
maintaining  a  nuisance,  but  that  a  judgment  of  another 
court  upon  the  question  whether  this  identical  liquor  upon 
this  identical  occasion  was  kept  for  sale  was  competent  evi- 
dence, and  was  either  conclusive  or  tended  to  show  that  it 
was  not  so  kept  as  alleged  in  this  information. 

The  State's  attorney  relies  upon  Slate  v.  Lincoln^  50  Vt. 
644,  State  y.  yaiigrazL',  61  Vt.  39,  and    State  v.    Wheeler^ 
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62  Vt.  439.  In  the  first  of  these  cases  the  complaint  was 
for  keeping  a  room  used  as  a  place  of  public  resort  where 
intoxicating  liquor  was  unlawfully  kept.  The  respondent 
pleaded  in  bar  that  she  had  been  prosecuted  in  the  same 
court  for  owning,  keeping,  and  possessing  intoxicating 
liquor  with  intent  to  sell,  etc.,  and  had  been  convicted 
thereof  for  selling  a  half  pint  of  whiskey  to  one  John  Root, 
and  that  the  crime  charged  in  the  complaint  and  the  crime 
of  which  he  had  been  convicted  were  one  and  the  same  act, 
namely,  the  sale  of  the  half  pint  of  whiskey  to  Root.  It 
was  held  that  the  two  crimes  were  different  in  kind  and 
degree,  and  created  by  distinct  and  independent  statutes ; 
that  evidence  that  would  have  justified  a  conviction  under 
one  complaint  might  not  justify  a  conviction  under  the  other ; 
that  a  plea  of  a  former  conviction  or  acquittal  must  be  for 
the  same  act  and  crime,  and  that  the  offence  charged  in  both 
cases  must  be  the  same  in  fact  and  in  law.  The  demurrer 
to  the  plea  was  sustained. 

The  other  cases  were  decided  upon  the  same  ground.  In 
each  of  them  a  plea  of  a  former  acquittal  or  a  former  con- 
viction of  a  different  statutory  offence  was  interposed,  and 
was  held  insufficient. 

In  this  case  the  record  of  a  former  acquittal  of  the  charge 
of  the  same  keeping  as  alleged  in  the  information  was 
offered  in  evidence  as  bearing  upon  one  material  fact  that 
must  be  established  in  each  case  to  obtain  a  conviction.  The 
evidence  was  admissible  upon  the  principle  that  will  be  found 
to  run  through  nearly  all  the  American  cases,  that  the  judg- 
ment of  a  court  of  competent  jurisdiction  directly  upon  a 
particular  point  is,  as  between  the  parties,  conclusive  in  rela- 
tion to  such  point,  though  the  purpose  and  subject  matter  of 
the  two  suits  be  different ;  hence  a  judgment  may  not  only 
be  evidence,  but  conclusive  evidence  in  relation  to  such 
point,  and  still  be  no  bar,  strictly  and  technically  speaking, 
to  a  second  action.     See  cases  cited  in  respondent's  brief ; 
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2  Stark.  Ev.,  183-4;  Sfenccr  v.  Dearth^  43  Vt.  102; 
Lindsey  v.  Danville^  46  Vt.  144  ;  Gayer  v.  Parker ^  8  Am. 
St.  R.  227. 

Exceptions  sustained^  sentence  vacated^  fudg^ment  reversed 
and  cause  remanded. 


LIZZIE  L.  SMITH  v.  H.  M.  PIERCE,  ADMR. 


General  Term,  1892. 


Agreement  for  life  support.     Specific  performance.     Part 
performance.    Creditor  estopped  from  ob fee  ting.    Costs. 

The  intestate,  being  the  owner  of  a  house  and  some  little  personal 
property,  and  in  great  need  of  some  one  to  care  for  him, 
caused  two  letters  to  be  written  to  the  oratrix,  in  which  he 
promised  her  that  if  she  would  support  him  during  the  re- 
mainder of  his  life  she  should  have  all  his  property.  The 
oratrix  did  thereupon,  in  reliance  upon  these  letters,  move 
into  the  house,  and  care  for  the  intestate  until  his  death. 
This  bill  was  for  a  specific  performance  of  the  contract. 
The  master  found  that  the  intestate  did  not  in  fact  convey 
his  property  to  the  oratrix,  but  that  she  took  dominant  pos- 
session of  the  house,  and  rendered  sei*vices  before  his  death 
wortii  more  than  the  entire  estate  ;  that  the  expenses  of  his 
last  sickness  and  funeral  expenses  had  not  been  paid,  and 
that  certain  debts  had  been  proved  against  the  estate. 
Held, 

1 .  That  the  persons  who  wrote  the  letters  by  procurement  of  the 

intestate  were  competent  witnesses  to  that  fact. 

2.  That  the  taking  and  continuing  in  possession  of  the  house  by 

the  oratrix  was  a  part  performance,  which  took  the  case 
out  of  the  statute  of  frauds. 

3.  That  the  oratrix  was  entitled  to  a  specific  performance  of  the 

entire  contract  as  to  both  real  and  personal  property,  but 
must  pay  expenses  of  last  sickness  and  funeral  expenses. 
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4.  That  the  creditors,  having  stood  by  until  the  oratrix  had  ren- 

dered  services  to  more  than  the  value  of  the  entire  estate, 
could  not  afterwards  object. 

5.  Neither  party  having  entirely  prevailed  in  supreme  court,  no 

costs  are  awarded  in  that  court. 

Bill  for  specific  performance.  Heard  upon  the  plead- 
ings and  a  master's  report  at  the  March  term,  Washington 
county,  1892.  Thompson,  Chancellor,  decreed  that  the 
defendants  convey  the  real  estate  to  the  oratrix,  and  that  she 
recover  her  costs.  The  defendants  appeal.  The  opinion 
states  the  case. 

T,  y.  Deavitt  for  the  defendants. 

The  writers  of  the  letters  were  not  competent  witnesses. 
Davis ^  Admr,^  v.  Windsor  Savings  Bank,  48  Vt.  532  ; 
Merrill  v.  Penny,  43  Vt.  606 ;  Hollister  v.  Toung\  42  Vt. 

403- 

The  oratrix  contracted  to  buy  the  real  estate  of  the  intes- 
tate, and  paid  for  it.  She  is  entitled  to  recover  the  purchase 
price  and  nothing  more.      Welch  v.  Darling,  59  Vt.  136. 

y.  A.   Wing  for  the  oratrix. 

There  was  a  part  performance,  which  takes  the  case  out 
of  the  statute  of  frauds.  Griffith  v.  Abbott,  58  Vt.  356 ; 
Eaton  v.  Whitaker,  18  Conn.  222-230;  Clark  v.  Higgins, 
7  Conn.  342;  Marfhillv.  yancs,  i  Swanton  173;  Orr  v. 
Clark,  62  Vt.  136-146;  Brown  Fr.  389;  Pain  v.  Morgan, 
ID  Atl.  Rep.  663  ;  Ford  v.  Hull,  (Neb.)  48  N.  W.  Rep. 
271  ;  Putnam  v.  Franklin,  83  Mich.  628-647,  N.  W.  Rep. 
687  ;  Simmons'  Appeal,  140  Pa.  567  ;  21  Atl.  Rep.  402  ; 
Dunbar  V.   Vile,  123  Ind.  68. 

The  creditors  having  stood  by  while  the  oratrix  performed 
on  her  part  cannot  now  object.  Kelscy  v.  Kelly,  63  Vt.  41. 
Read  from  page  50  to  52. 
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The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  In  1879  ^^^  intestate  owned  and  occupied 
a  house  and  garden  worth  $500.  He  was  old,  feeble,  dissi- 
pated, without  wife,  without  children,  without  near  relatives 
that  he  loved,  without  anybody  to  care  for  him.  He  had  a 
little  personal  property,  but  owing  to  his  secretive  habits 
nobody  knew  how  much,  but  the  master  thinks  it  did  not 
exceed  $400.  He  lived  alone,  and  did  his  own  cooking  and 
housework.  His  garden  afforded  much  of  his  food,  and  his 
fuel  was  the  flood-wood  that  he  gathered  from  the  stream 
that  flowed  past  his  door.  The  oratrix  was  a  widow  in  poor 
circumstances,  though  she  had  a  cooking  stove  and  other 
household  goods  sufficient  to  furnish  such  a  house  as  the 
intestate's.  In  the  fall  of  that  year  she,  with  her  son,  a 
young  lad,  went  to  live  with  the  intestate.  She  claimed  that 
the  following  spring  they  entered  into  an  arrangement  that 
she  was  to  remain  with  and  care  for  the  intestate  during  his 
life  and  have  his  property,  and  that  she  did  remain  there 
under  that  arrangement  for  five  years,  when  she  left  because 
he  neglected  to  perfect  it  so  she  would  be  sure  of  the  prop- 
erty. Her  services  during  the  period  are  found  to  have 
been  worth  $3  per  week.  But  this  claimed  agreement  is 
not  found. 

After  the  oratrix  went  away  the  intestate  again  lived  alone, 
and  in  a  most  miserable  condition.  He  gradually  failed  in 
health,  blindness  came  upon  him,  diabetes  set  in,  and  he 
continued  his  dissipation.  In  time  he  came  greatly  to  desire 
that  the  oratrix  should  return  and  take  care  of  him,  and  he 
caused  a  letter  to  be  written  to  her  to  that  effect,  and  telling 
her  that  she  could  have  what  there  was  if  she  would.  She 
not  replying  to  this  letter,  he  soon  caused  another  to  be 
written  to  her,  more  full  and  explicit  than  the  first,  in  which 
he  said  that  he  wanted  her  to  come  back  and  take  care  of 
him,  and  he  would  deed  her  the  place  and  let  her  have  what 
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money  he  had.  She  made  no  written  response  to  this  letter, 
but  within  two  weeks  after  it  was,  mailed,  acting  upon  the 
assurances  contained  in  both  letters,  she  came  back  to  the 
intestate's  house,  accepted  his  proposition,  and  in  pursuance 
thereof  remained  with,  and  faithfully  cared  for  and  sup- 
ported him  until  his  death  ;  and  it  is  found  that  what  she  did 
and  what  she  furnished  for  him  during  this  period  were  worth 
$5  per  week,  which  amounts  to  more  than  his  entire  estate 
was  worth  when  he  died.  The  house  was  never  deeded  to 
her,  but  it  fairly  appears  from  the  report  that  she  was  at  the 
head  of  affairs  and  had  the  dominant  possession  of  the  prem- 
ises, although  the  intestate  continued  to  remain  there  as  a 
recipient  of  her  care  and  support.  Since  the  death  of  the 
intestate  the  oratrix  has  remained  in  possession,  claiming 
under  the  contract  set  up  in  the  bill,  which  she  seeks  to  have 
specifically  performed. 

Some  claims  have  been  allowed  against  the  estate,  but  it 
does  not  appear  when  they  accrued,  and  the  funeral  expenses 
have  not  been  paid.  It  does  not  appear  that  there  are  any 
unpaid  expenses  of  the  last  sickness. 

It  is  objected  that  the  persons  who  wrote  the  letters  were 
not  competent  to  show  that  the  intestate  authorized  them  to 
write  and  send  them,  for  that  such  authority  constitutes  a 
part  of  the  contract  in  issue  and  on  trial.  But  if  this  is  so, 
as  these  persons  were  but  the  agents  of  the  intestate,  they 
are  not  parties  to  the  contract,  and  are,  therefore,  not  ren- 
dered incompetent  by  the  statute. 

It  is  also  objected  that  the  contract  found  is  within  the 
statute  of  frauds,  and  so  not  enforceable.  What  the  oratrix 
did  in  taking  possession  of  the  place,  and  in  caring  for  and 
supporting  the  intestate,  is  all  referable  solely  to  the  con- 
tract, and  was  done  in  performance  thereof  on  her  part ; 
and  what  the  intestate  did  by  way  of  giving  her  possession, 
or  of  letting  her  into  possession,  was  done  in  part  perform- 
ance thereof  on  his  part ;  and  we  think  that  such  perform- 
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ance  and  part  performance  are  effective  in  equity  to  take  the 
case  out  of  the  statute ;  and  so  are  the  authorities.  Eaton 
V.  Whitaker,  i8  Conn.  222  ;  (44  Am.  Dec.  586)  ;  Morpkctt 
V.  yones^  I  Swanst.  172  ;  Pain  v.  Coombs^  i  De  G.  &  J. 
34;  I  Sugd.  Vend.  &  Purch.  (151)  ;  Denlar  v.  Hile^  123 
Ind.  68. 

At  the  time  the  intestate  died  he  held  a  note  against  one 
Jangran,  on  which  there  was  then  due  the  sum  of  $45.87. 
This  note,  or  the  avails  thereof,  if  it  has  been  paid  to  the 
defendant,  belongs  to  the  oratrix  under  the  agreement,  but 
it  was  not  decreed  to  her  below  ;  and  although  the  defend- 
ant appeals,  it  can  be  decreed  to  her  now.  But  she  must 
pay  the  funeral  expenses  and  the  expenses  of  the  last  sick- 
ness, and  she  says  she  is  willing  to  pay  them. 

The  interest  of  creditors  cannot  now  avail  to  defeat  spe- 
cific performance,  because  they  have  laid  by  till  the  oratrix 
has  more  than  paid  for  the  property.  Kehey  v.  Kclley^  63 
Vt.  41. 

It  is  considered,  therefore,  that  the  agreement  found  by 
the  master  ought  to  be  specifically  performed  and  carried 
into  execution,  and  it  is  so  ordered. 

As  both  parties  have  prevailed  to  some  extent  on  appeal, 
neither  party  is  allowed  costs  in  this  court. 

judgment  reversed  and  cause  remanded. 
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BETSEY  H.  ARBUCKLE 

V. 

CHARLES  TEMPLETON. 


General  Term,  1892. 


Promissory  note,      yoint   and  several  note.     Surety  may 
show  his  relation .    Endorsement  as  evidence.    Com- 
munication to  attorney  privileged.    Omis- 
sion   to    produce    evidence, 

1.  A  promissory  note  written  "I  promise  to  pay,"  and  signed 

by  two  persons,  is  a  joint  and  several  note. 

2.  If  the  payee  of  such  note  knows,  at  the  time  the  same  is 

given,  that  one  of  the  signers  is  a  surety  for  the  other,  that 
fact  may  be  shown  by  the  surety  in  a  suit  on  the  note 
against  him  by  the  payee. 

3.  General  assumpsit  will  not  lie  against  a  surety. 

4.  The  note  bore  this  endorsement :    "* July,  1884.     Received  50 

dollars  to  apply  on  the  within  note,  of  Charles  Templeton." 
The  money  to  make  this  payment  was  handed  to  the  plain- 
tiff by  one  \V,  and  the  question  was  whether  it  was  fur- 
nished by  Charles  Templeton,  who  was  the  defendant. 
Held^  that  the  endorsement,  which  was  in  the  handwriting 
of  the  plaintiff,  was  improperly  allowed  to  go  to  the  jury, 
for  it  contained  the  recital  of  a  fact  of  which  the  plaintiff 
had  no  knowledge. 

5.  Before  bringing  this  suit  the  plaintiff  consult^l  S,  an   attor- 

ney, about  the  collection  of  this  note,  and  showed  him  the 
note.  It  was  proposed  to  prove  by  S  on  this  trial  that  the 
endorsement  did  not  then  contain  the  words  ''of  Charles 
Templeton."  Held^  that  his  information  in  that  respect 
was  a  privileged  communication. 
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6.  The  fact  that  the  defendant  omits  to  ask  a  question  of  his  wit- 
ness does  not  help  the  plaintiff  to  make  out  a  prima  facie 
case. 

General  assumpsit.  Plea,  the  general  issue  and  statute 
of  limitations.  Trial  by  jury  at  the  September  term,  Wash- 
ington count}-,  1891,  Start,  J.,  presiding.  Verdict  and 
judgment  for  the  plaintiff.  The  defendant  excepts.  The 
opinion  sufficiently  states  the  points  raised  and  decided. 

S.  C,  Shtirtleff  for  the  defendant. 

General  assumpsit  will  not  lie  against  a  surety.  Lapham 
V.  BriggSy  27  Vt.  26;  Curtis  v.  Smithy  48  Vt.'  116;  Austin 
V.  Burlington^  34  Vt.  512. 

The  endorsement  was  improperly  sent  to  the  jury.  Lap- 
ham  V.  Kelley^  35  Vt.  195  ;  Barber^  Admr.y  v.  Bennett,  62 
Vt.  50. 

The  omission  of  defendant  to  ask  Mallory  who  furnished 
the  money  with  which  to  make  the  payment  was  not  evi- 
dence in  favor  of  the  plaintiff.  Scovill  v.  Baldwin,  27 
Conn.  318. 

Wing  dc  Fay  for  the  plaintiff. 

The  endorsement  properly  went  to  the  jur3^  R.  L.  § 
975  ;  Bailey  v.  Danforth,  53  Vt.  504  ;  Lawrence  \.  Crane^s 
Estate,  60  Vt.  657. 

The  testimony  of  Shurtleff  was  properly  excluded.  His 
information  was  obtained  from  the  relation  of  attorney  and 
client.  Doon  v.  Swan,  30  Vt.  6;  Early,  Grout,  ^6  Vu 
113;  Strong  v.  Dodes,  47  Vt.  348;  Hicks  v.  Blanchard, 
60  Vt.  673. 

Assumpsit  would  lie.  Clarcmont  Bank  v.  Wood,  10  Vt. 
582  ;  Dunham  v.  Dozvncr,  31  Vt.  249;  Brooks  \.  Thatcher, 
49  Vt.  492  ;  Benedict  v.  Cox,  52  Vt.  247  ;  Damon  v.  Par- 
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dow  el  al.^  34  Cal.  278;  Anthony  v.  Fritts,  45  N.  J.  Law 
I  ;  Dart  v.  Sherwood^  7  Wis.  523. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  This  is  general  assumpsit.  Defendant 
and  one  Mallory  signed  a  note  to  the  plaintiff  that  reads, 
**For  value  received  I  promise  to  pay,"  etc.  This,  in  legal 
effect,  is  a  joint  and  several  note. 

Plaintiff  testified  that  the  defendant  did  not  want  the 
money  himself,  but  said  he  knew  of  a  person  who  did  want 
it,  and  that  she  asked  him  if  it  was  one  with  whom  he  would 
sign,  and  he  said  it  was,  and  that  afterwards  Mallory  came 
to  her  house  with  the  note,  and  she  let  him  have  the  money. 
No  claim  was  made  that  the  defendant  ever  had  any  of  the 
money.  It  thus  appears  that  the  defendant  was  in  fact  a 
surety,  and  that  the  plaintiff  knew  it  when  she  let  the  money 
go ;  and  the  question  is,  whether  recovery  can  be  had 
against  him  on  the  common  counts.  The  plaintiff  claims 
that  it  can,  for  that  to  her  the  defendant  stands  a  principal, 
because  such  is  the  legal  effect  of  his  contract,  and  that 
therefore  he  cannot  be  heard  to  say  that  he  is  a  surety, 
although  he  is  such  in  fact. 

But  this  position  is  not  tenable.  When  each  signer  ex- 
pressly promises  as  principal,  he  is  taken  to  have  waived 
thereby  the  rights  of  a  surety  as  far  as  the  interpretation  and 
the  enforcement  of  the  contract  is  concerned,  although  he 
may  be  in  fact  a  surety.  Clarcmont  Bank  v.  IVood,  10  Vt. 
582  :  Benedict  v.  Cow  52  Vt.  247.  But  even  this  is  not  so 
when  a  signer  affixes  the  word  surety  to  his  name,  for  that 
is  regarded  as  notice  to  the  holder  of  the  relation  in  which 
he  stands,  and  that  he  claims  the  benefit  of  that  relation, 
and  does  not  waive  it.  People's  Bank  v.  Pearsons,  30  Vt.  711. 

But  although  a  note  does  not  show  that  a  signer  is  a 
suretj',  yet,  if  by  its  terms  he  has  not  waived  the  rights  inci- 
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dent  to  that  relation,  he  may  show  as  against  the  payee  that 
he  is  a  surety  if  the  payee  knew  it  when  the  note  was  given  ; 
and  a  mere  joint  and  several  note  is  held  not  to  be  such  a 
,  waiver.  Admr.  of  Wilson  v.  Green^  25  Vt.  450;  Bank  of 
Si.  Albans  v.  Sniit/t^  30  Vt.  148  ;  Hubbard  v.  Gurney^  64 
N.  Y.  457  ;  Grafton  Bank  v.  Kcnt^  4  N.  H.  221 ;  (17  Am. 
Dec.  414  and  note)  ;  Dickerson  v.  Board  of  Commissioners 
of  Ripley  County^  6  Ind.  128;  (63  Am.  Dec.  373). 

No  authorities  need  be  cited  to  show  that  general  assump- 
sit cannot  be  maintained  against  a  surety. 

The  note,  when  produced  on  trial,  had  this  indorsement 
upon  it:  "July,  1884.  Received  50  dollars  to  apply  on 
the  within  note,  of  Charles  Templeton."  The  question  was 
whether  the  defendant  gave  that  money  to  a  Mr.  Willard, 
who  handed  it  to  the  plaintiff,  and  was  dead.  If  defendant 
did  furnish  the  money  the  note  was  not  outlawed  as  to  him, 
otherwise  it  was.  It  was  error  to  allow  the  indorsement  to 
go  to  the  jury,  because,  if  for  no  other  reason,  it  contained  a 
statement  that  the  money  came  from  the  defendant,  which, 
if  true,  was  of  controlling  importance,  but  of  the  truth  of 
which  the  plaintiff,  who  wrote  the  indorsement,  had  no 
knowledge  to  which  she  could  properly  testify.  Barber  v. 
/Bennett,  62  Vt.  50. 

Before  suit  was  brought  the  plaintiff  showed  this  note  to 
Mr.  Shurtlefl',  now  the  defendant's  attorney,  and  consulted 
him  as  to  whether  she  could  collect  it  of  the  defendant,  and 
he  gave  her  his  opinion.  The  defendant  now  called  Mr. 
Shurtleft^  as  a  witness,  and  ofl'ered  to  prove  by  him  that 
when  the  note  was  thus  shown  to  him  said  indorsement  did 
not  contain  the  statement  that  the  money  was  received  of  the 
defendant ;  to  which  the  plaintiff  objected,  and  the  testimony 
was  excluded.  It  is  claimed  that  this  is  error,  for  that  the 
witness  was  not  called  to  disclose  what  the  plaintiff  showed 
him,  but  to  testify  only  to  what  he  observed  in  respect  of  the 
state  of  the  indorsement.     But  we  think  this  was  not  error. 
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The  general  rule  respecting  privileged  communications 
between  attorney  and  client  is  well  understood.  The  only 
difficulty  lies  in  determining  what  comes  within  it.  In 
Crosby  v.  Berger^  ii  Paige  377,(42  Am.  Dec.  117),  Chan- 
cellor Walworth  says  it  is  a  mistake  to  suppose  that  every- 
thing is  privileged  that  comes  to  the  knowledge  of  one  while 
acting  as  attorney ;  that  the  privilege  extends  only  to  infor- 
mation derived  from  the  client  as  such,  either  by  oral  com- 
munications, or  from  books  or  papers  shown  him  by  his 
client  or  placed  in  his  hands  in  his  character  of  attorney. 

Diet  rich  v.  Mitchell^  43  111.  40,  (92  Am.  Dec.  99),  was 
assumpsit  by  Mitchell  against  Dietrich  as  guarantor  of  a 
promissory  note.  Dietrich  was  payee  of  the  note,  and  in- 
dorsed it,  but  over  his  name,  in  a  different  handwriting,  was 
written  an  assignment  and  a  guaranty,  and  he  denied  the 
guarantj".  The  defendant  called  an  attorney  as  a  witness, 
who  testified  that  he  brought  a  former  suit  on  this  note,  and 
that  when  the  note  was  in  his  hands  the  name  of  Dietrich, 
the  defendant,  was  indorsed  on  it,  but  that  no  guaranty  was 
written  above  it.  This  evidence  was  objected  to  as  falling 
within  the  rule  of  privileged  communications  between  attor- 
ney and  client,  and  the  objection  was  sustained.  In  Brown 
v.  Payson^  6  N.  H.  443,  it  was  adjudged  that  an  attorney 
could  not  be  required  to  testify  concerning  the  state  of  a 
written  instrument  at  the  time  he  received  it  from  his  client 
for  the  purpose  of  bringing  suit  upon  it.  So  in  Coveney  v. 
Tannahill^  i  Hill  33,  (37  Am.  Dec.  287),  it  was  not  permit- 
ted to  show  by  an  attorney  that  he  had  seen  the  paper  in 
suit  in  the  hands  of  his  client,  or  received  it  from  him,  in  a 
different  state  from  that  in  which  it  was  at  the  trial.  The 
court  said  there  is  no  solid  distinction  between  an  oral  state- 
ment of  a  fact  to  counsel  and  a  communication  of  the  same 
fact  by  delivering  to  him  a  deed  or  other  instrument.  In 
Wheatley  v.  Williams^  i  M.  &  W.  533,  it  is  held  that  an 
attorney  is  not  compellable  to  state,  when   examined   as  a 


Digitized  by 


Google 


210       AEBUCKLE  v.  TEMPLETON.        [65 

witness,  whether  a  document  shown  to  him  by  his  client  in 
the  course  of  a  professional  interview  was  then  in  the  same 
state  as  when  produced  on  trial,  that  is,  whether  it  was  then 
stamped  or  not.  In  arguing  for  the  admission  of  the  testi- 
mony, Mr.  Piatt  cited  a  passage  from  Buller's  Nisi  Prius, 
284,  thus:  "Suppose  him  witness  to  a  deed  produced  in 
the  cause,  he  shall  be  examined  to  the  true  time  of  execution. 
So  if  the  question  were  about  an  erasure  in  a  deed  or  will,  he 
might  be  examined  to  the  question  whether  he  had  ever  seen 
such  deed  or  will  in  other  plight,  for  that  is  a  fact  of  his  own 
knowledge ;  but  he  ought  not  to  be  permitted  to  discover  any 
concessions  his  client  may  have  made  to  him  on  such  head." 
But  Lord  Abinger  said  that  the  passage  must  apply  to  a  case 
where  the  attorney  has  his  knowledge  independently  of  any 
communication  from  his  client;  that  it  cannot  mean  that 
where  an  attorney,  coming  to  his  client  for  a  confidential 
purpose,  obtains  some  other  collateral  information  that  he 
would  not  otherwise  have  possessed,  he  can  be  compelled  to 
disclose  it.  Suppose,  he  says,  an  attorney,  when  searching 
for  a  deed  belonging  to  his  client,  finds  another  deed  that 
might  operate  to  his  client's  prejudice,  can  it  be  said  that  he 
would  be  bound  to  disclose  it?  If,  therefore,  he  goes  on  to 
say,  a  document  be  exhibited  to  an  attorney  in  pursuance  of 
a  confidential  consultation  with  his  client,  all  that  appears  on 
the  face  of  the  document  is  a  part  of  the  confidential  com- 
munication. Brozvn  v.  Foster^  i  H.  &  N.  736,  is  not  op- 
posed to  the  foregoing  cases,  for  there  the  information  was 
gained  in  the  progress  of  a  trial.  The  case  was  this : 
Counsel  attended  before  a  magistrate  on  behalf  of  a  person 
charged  with  embezzlement,  and  a  book  was  produced  by 
the  prosecutor  in  which  it  was  the  duty  of  the  accused  to 
have  entered  a  sum  of  money  received  by  him,  and  there  was 
no  such  entry.  On  a  second  examination,  the  accused  having 
had  access  to  the  book  in  the  meantime,  the  book  was  again 
produced,  and  there  was  such  an  entry.    The  accused  having 


Digitized  by 


Google 


Vt.]  ARBUCKLE  v.  TEMPLETON.  211 


subsequently  brought  an  action  for  malicious  prosecution,  it 
was  held  that  the  counsel  might  give  evidence  as  to  whether 
the  entry  was  in  the  book  at  the  time  of  the  first  examination, 
since  the  state  of  the  book  was  not  information  communi- 
cated to  him  by  his  client,  but  was  knowledge  that  he  ac- 
quired by  his  own  observation  during  the  trial,  and  that,  too, 
in  respect  of  a  book  produced  by  the  other  party. 

The  next  question  is,  whether  there  was  any  evidence 
tending  to  show  that  the  defendant  gave  Willard  the  fifty 
dollars  that  he  handed  plaintiff.  The  defendant  called  Mal- 
lory,  the  other  signer  of  the  note,  as  a  witness,  but  omitted 
to  ask  him  who  furnished  that  money,  nor  did  the  plaintiff 
ask  him  ;  but  she  claims  that  the  defendant's  omission  to  ask 
him  was  evidence  tending  to  show  that  the  defendant  fur- 
nished it,  because  he  must  have  know^n  that  Mallory  could 
tell  whether  he  furnished  it  or  not,  and  if  he  did  not,  the 
defendant  must  have. 

But  the  mere  omission  to  ask  the  witness  was  not  substan- 
tive evidence  that  the  defendant  furnished  the  money.  To 
so  hold  would  be  substituting  conjecture  for  proof.  Mr. 
Wharton  says  that  the  presumption  arising  from  non-produc- 
tion cannot  be  used  to  relieve  the  opposing  party  from  the 
burden  of  proving  his  case  ;  but  that  when  a  prima  facie 
case  is  proved,  sufficient  of  itself  to  sustain  a  judgment,  then 
a  party  refusing  to  exhibit  books  that  would,  if  produced, 
settle  the  matter  one  way  or  the  other,  or  to  give  other  ex- 
planations, not  only  prejudices  his  case,  but  precludes  him- 
self from  subsequently  objecting  that  the  case  of  the  opposing 
party,  though  sufficient  for  judgment,  did  not  introduce  all 
the  facts.  2  Whart.  Ev.,  §  1,268.  See,  also,  note  to 
Armory  v.  Dclamiric^  i  Smith's  Lead.  Cas.  *  473  ;  LiJ^c 
&  Fire  Ins,  Co,  v.  Mechanics'  Fire  Ins,  Co,^  7  Wend.  31. 

The  remarks  of  Sir  W.  D.  Evans  in  volume  two  of  his 
Pothier,  cited  in  the  text  of  Best  Ev.,  §  414,  though  refer- 
ring to  written  evidence,  are  applicable  here.     *'The  mere 
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non-production,"  he  says,  '*of  written  evidence  which  is  in  the 
power  of  a  party,  generally  operates  as  a  strong  presumption 
against  him.  I  conceive  that  has  been  sometimes  carried 
too  far  by  being  allowed  to  supersede  the  necessit}'  of  other 
evidence,  instead  of  being  regarded  as  merely  matter  of  in- 
ference in  weighing  the  effect  of  evidence  in  its  own  nature 
applicable  to  the  subject  in  dispute."  And  see  Scovill  v. 
Baldwin,  27  Conn.  318,  where  it  is  held  that  the  non-pro- 
duction of  a  witness,  equally  within  the  control  of  both  par- 
ties, affords  no  ground  for  an  unfavorable  inference  against 
either  party. 

But  it  is  claimed  that  there  was  other  evidence  tending  to 
show  that  the  defendant  furnished  that  money.  It  would 
serve  no  good  purpose  to  refer  to  the  evidence  in  detail  and 
state  our  views  upon  it.  It  is  sufficient  to  say  that  a  major- 
ity of  the  court  think  there  is  no  evidence  in  the  record  that 
has  such  tendency,  unless  it  may  be  the  indorsement  it- 
self, not  including  what  it  says  about  the  money  having  been 
received  of  the  defendant.  Whether  that  is  any  evidence 
tending  to  show  that  the  defendant  paid  the  money,  or  was 
concerned  in  its  payment,  as  he  is  a  mere  surety,  it  is  not 
necessary  to  decide ;  for  if  it  is  such  evidence,  it  is  not  of 
itself  sufficient,  as  the  statute  says. 

There  are  no  other  questions  that  need  be  considered. 

judgment  reversed  and  cause  remanded. 
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E.  P.  GILSON,  RECEIVER, 


V. 


DELAWARE  &  HUDSON  CANAL  CO. 


General  Term,  1892. 


Proximate  and  remote  cause.     Diversion  of  water-course. 
Contributory  negligence. 

1.  The  question  of  proximate  and  remote  cause  considered. 

2.  Defendant  constructed  its  railroad  in  such  a  manner  as  to  di- 

vert a  water-course  from  its  accustomed  channel  into  an 
abandoned  quarry  of  V.  From  this  quarry  the  water 
burst  through  the  dividing  wall  into  the  quarry  of  the 
plaintiff.  It  appeared  that  the  ancestors  of  the  plaintiff 
had  worked  over  onto  the  premises  of  V  before  the  con- 
struction of  the  defendant's  raih*oad,  and  that  this  encroach- 
ment had  so  weakened  the  dividing  wail  that  the  water 
broke  through,  doing  the  damage  complained  of  by  the 
plaintiff.  Held^  that  the  weakening  of  the  wall  was  not 
the  proximate  cause  of  the  injurv. 

3.  Also  that  the  plaintiff  was  not  guilty  of  contributory  negli- 

gence, for  he  had  omitted  no  duty  which  he  owed  the 
defendant. 

4.  When   the   defendant    unlawfully   turned    the   water-course 

towards  the  plaintiff's  quarry,  it  was  its  duty  to  see  that 
no  damage  was  thereby  done. 

Case  for  the  diversion  of  a  water-course  by  the  defendant, 
whereby  the  plaintiff's  quarry  became  flooded.  Plea,  the 
general  issue.  Trial  by  jury  at  the  September  term,  1891, 
Rutland  county,  Thompson,  J.,  presiding.  Verdict  and 
judgment  for  the  plaintiff.     The  defendant  excepts. 

The  plaintiff  brought  suit  as  the  receiver  of  the  Dorset 
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Marble  Company.  His  evidence  tended  to  prove  that  the 
defendant  had,  by  the  construction  of  its  railroad  embank- 
ment, diverted  an  ancient  water-course  from  its  accustomed 
channel  into  his  quarry,  and  had  also  collected  and  dis- 
charged surface  water  into  said  quarry.  The  railroad  of 
the  defendant  at  the  point  complained  of  was  constructed  in 
1884  along  a  steep  hillside.  At  one  point  there  had  been 
for  many  years  a  water-course  which  drained  at  certain  sea- 
sons of  the  year  a  considerable  territory,  but  which  during 
a  considerable  portion  of  the  year  was  entirely  dry.  Prom 
the  point  where  this  water-course  crossed  the  line  of  the 
defendant's  railroad,  the  land  gradually  descended  towards 
the  quarry  of  the  plaintiff.  In  constructing  its  railroad  the 
defendant  made  no  provision  for  the  passage  of  the  water 
running  in  this  water-course  underneath  its  track,  and  the 
complaint  of  the  plaintiff  was  that  the  defendant  had  thereby 
diverted  this  water-course,  and  discharged  it,  together  with 
the  surface  water  which  was  collected  by  this  embankment, 
into  his  quarry. 

The  land  at  the  point  where  the  water-course  crossed  the 
line  of  the  defendant's  railroad  belonged  to  the  Vermont 
Marble  Company,  as  did  the  land  between  that  point  and 
the  plaintiff's  quarry.  Upon  this  land  of  the  Vermont  Mar- 
ble Company,  and  in  close  proximity  to  the  plaintiff's 
quarry,  were  two  abandoned  quarries  owned  by  said  Ver- 
mont Marble  Company,  and  these  abandoned  quarries  were 
partially  filled  with  water  at  all  times.  The  effect  of  the 
defendant's  embankment  as  constructed  was  to  deflect  what- 
ever water  ran  in  the  water-course  and  whatever  surface 
water  ran  down  the  side  hill,  and  to  conduct  it  along  the 
side  and  into  the  first  of  these  abandoned  quarries.  When 
this  quarry  became  filled  with  water  the  water  would  over- 
flow into  the  second  abandoned  quarry,  which  lay  adjacent 
to  the  quarry  of  the  plaintiff.  This  quarry  was  separated 
from  the  plaintiff's  quarry  by  what   appeared  to  be  a  solid 
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wall  of  rock,  and  this  dividing  wall  rose  to  such  a  height 
upon  the  surface  that  the  water  would  flow  over  the  track  of 
the  defendant  before  passing  into  the  quarry  of  the  plaintiff. 
From  the  depression  around  the  first  abandoned  quarry  a 
culvert  was  constructed  underneath  the  defendant's  track. 
The  claim  of  the  defendant  was  that  this  culvert  was  suffi- 
cient to  carry  off*  the  water  which  was  conducted  as  above 
described  into  the  first  abandoned  quarry,  and  there  was  no 
question  but  what  it  had  proved  sufficient  from  1884,  when 
the  embankment  was  constructed,  down  to  the  time  of  the 
injur)'. 

In  January,  1888,  occurred  a  freshet  which  the  witnesses 
described  as  the  most  serious  ever  known  in  that  locality. 
In  the  course  of  this  freshet  large  quantities  of  water  ran 
down  the  hillside,  were  turned  by  the  defendant's  embank- 
ment, and  discharged  into  the  first  abandoned  quarry.  This 
quarry  was  filled  up  by  the  unusual  flood  of  water,  and 
thereupon  the  water  overflowed  into  the  second  abandoned 
quarry,  rising  in  that  quarry  to  a  point  considerably  above 
that  at  which  it  ordinarily  stood.  From  this  quarry  it  burst 
through  the  dividing  wall  which  separated  it  from  the  plain- 
tiff's quarry,  whereby  the  damage  complained  of  was  done. 

The  evidence  of  the  defendant  tended  to  show  that  the 
ancestors  of  the  plaintiff',  at  some  time  previous  to  the  con- 
struction of  the  defendant's  railroad,  had,  in  the  excavation 
of  the  plaintiff''s  quarry,  encroached  some  eight  or  ten  feet 
upon  the  lands  of  the  Vermont  Marble  Company,  and 
thereby  so  weakened  the  dividing  wall  that  it  had  burst 
through  under  the  pressure  of  the  water.  The  defendant 
claimed  that  if  the  ancestors  of  the  plaintiff  had  trespassed 
upon  the  lands  of  the  Vermont  Marble  Company,  and  in  so 
doing  so  weakened  the  dividing  wall  as  to  occasion  the  in- 
jury in  question,  the  plaintifl?"  could  not  recover,  and  re- 
quested the  court  to  so  instruct  the  jury.  This  the  court 
declined  to  do,  and  instructed  the  jury  that  in  determining 
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the  issue  involved  it  was  immaterial  whether  the  plaintiff's 
ancestors  had  or  had  not  worked  over  onto  the  land  of  the 
Vermont  Marble  Company,  and  that  if  they  had  it  would  be 
no  defence  to  this  action,  to  which  the  defendant  excepted. 

C.  A,  Prouty  for  defendant. 

A  plaintiff  guilty  of  contributory  neglect  cannot  recover, 
and  a  trespass  upon  the  lands  of  a  third  person  may  consti- 
tute such  neglect.  Trow  v.  Central  VL  R.  R.  Co,^  24 
Vt.  487;  Jackson  v.  7?.  <£:  B.  '/?.  /P.  Co.,  25  Vt.  150; 
Bemis  v.  Conn,  &  Pass,  Rivers  R,  R,  Co.,  42  Vt.  375. 

The  encroachment  of  the  plaintiff's  quarry  was  not  obvi- 
ous to  the  defendant,  therefore  it  was  under  no  obligation  to 
guard  against  it ;  and  but  for  this  encroachment  the  injury 
could  not  have  occurred.  Shear.  &  Red.  Neg.,  §  99,  p. 
163. 

P.  G,  Swininglon  for  the  plaintiff. 

The  plaintiff's  ancestors  were  not  bound  to  anticipate  the 
building  of  the  defendant's  railroad. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  It  is  a  maxim  of  the  law  that  the  imme- 
diate, not  the  remote,  cause  of  an  event  is  regarded.  In  the 
application  of  this  maxim  the  law  rejects,  as  not  constituting 
ground  for  an  action,  damage  not  flowing  proximately  from 
the  act  complained  of.  In  other  words,  the  law  always 
refers  the  damage  to  the  proximate,  not  to  the  remote,  cause. 

It  is  laid  down  in  many  cases  and  by  leading  text-writers, 
that  in  order  to  warrant  a  finding  that  negligence  or  an  act 
not  amounting  to  wanton  wrong  is  the  proximate  cause  of 
an  injury,  it  must  appear  that  the  injury  was  the  natural  and 
probable   sequence   of  the   negligence   or  the  wrongful  act, 
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and  that  it  was  such  as  might,  or  ought  to,  have  been  fore- 
seen in  the  light  of  the  attending  circumstances.  But  this 
rule  is  no  test  in  cases  where  no  intervening  efficient  cause 
is  found  between  the  original  wrongful  act  and  the  injurious 
consequences  complained  of,  and  in  which  such  conse- 
quences, although  not  probable,  have  actually  flowed  in 
unbroken  sequence  from  the  original  wrongful  act.  This 
is  well  illustrated  by  Stevens  v.  Dudley^  56  Vt.  158,  which 
was  this :  Defendant  was  a  marshal  at  a  fair,  and  in 
clearing  the  track  for  a  race  he  turned  oflf  a  man's  team  so 
negligently  that  the  man  was  thrown  from  his  wagon,  his 
horse  broke  loose  and  ran  against  plaintiff''s  wagon  and  in- 
jured him.  The  court  below  charged  that  defendant  was 
not  liable  unless  he  might  reasonably  have  expected  plain- 
tiffs injury  to  result  from  his  act.  Held  error,  and  that  the 
court  should  have  charged  that  if  the  defendant  negligently 
turned  the  team  off  the  track,  and  thereby  the  team  was 
deprived  of  the  control  of  a  driver  and  became  frightened 
and  ran  over  plaintiff's  team  and  caused  the  injury,  without 
any  superior,  uncontrollable  force,  or  without  the  negligence 
of  a  responsible  agent  having  intervened,  the  defendant 
would  be  liable,  although  he  did  not  anticipate,  and  might 
not  have  anticipated,  such  consequences  from  his  negligent 
act.  In  other  words,  that  the  court  should  have  charged 
that  if  defendant's  act  was  negligent,  and  in  the  natural 
order  of  cause  and  effect  the  plaintiff  was  injured  thereby, 
the  defendant  was  liable.  Smith  v.  The  London  d:  South- 
western  Railway  Co.^  L.  R.  6,  C.  P.  14,  in  the  Exchequer 
Chamber,  is  to  the  same  effect.  There  the  company's 
workmen,  after  cutting  the  grass  and  trimming  the  hedges 
bordering  the  railway,  placed  the  trimmings  in  heaps  be- 
tween the  hedge  and  the  line,  and  allowed  them  to  remain 
there  for  several  days  during  very  dry  weather,  which  had 
continued  for  some  weeks.  A  fire  broke  out  between  the 
hedge  and  the  rails  and  burnt  some  of  the  heaps  of  trim- 
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mings  and  the  hedge,  and  spread  to  a  stubble  field  beyond, 
and  was  thence  carried  by  a  high  wind  across  the  stubble 
field  and  over  a  road,  and  burnt  plaintiff's  cottage  two  hun- 
dred yards  away  from  where  the  fire  began.  There  was 
evidence  that  an  engine  had  passed  the  spot  shortly  before 
the  fire  was  first  seen,  but  no  evidence  that  it  had  emitted 
sparks,  nor  any  further  evidence  that  the  fire  originated 
from  the  engine,  nor  was  there  any  evidence  that  the  fire 
began  in  the  heaps  of  trimmmgs  and  not  on  the  parched 
ground  around  them.  The  court  below  held  that  the  plain- 
tiff could  not  recover,  because  no  reasonable  man  would 
have  foreseen  that  the  fire  would  consume  the  hedge  and 
pass  across  a  stubble  field,  and  so  get  to  plaintiff's  cottage 
at  a  distance  of  two  hundred  yards  from  the  railway,  cross- 
ing a  road  in  its  passage.  In  the  Exchequer  Chamber, 
Chief  Baron  Kelley  said  that  he  felt  pressed  at  first  by  this 
view,  because  he  then  and  still  thought  that  any  reasonable 
man  might  well  have  failed  to  anticipate  such  a  concurrence 
of  circumstances  as  the  case  presented ;  but  that  on  consid- 
eration he  thought  that  was  not  the  true  test  of  defendant's 
liability  ;  that  it  might  be  that  defendant  did  not  anticipate, 
and  was  not  bound  to  anticipate,  that  plaintiff's  cottage 
would  be  burnt  as  the  result  of  its  negligence ;  but  yet,  if  it 
was  aware  that  the  heaps  were  lying  by  the  side  of  the  rails, 
and  that  it  was  a  dry  season,  and  that  therefore  by  being 
left  there  the  heaps  were  likely  to  catch  fire,  defendant  was 
bound  to  provide  against  all  circumstances  that  might  result 
from  this,  and  was  responsible  for  all  natural  consequences 
of  it.  And  with  this  agreed  all  the  judges.  Channell,  B., 
said  that  where  there  is  no  direct  evidence  of  negligence, 
the  question  what  a  reasonable  man  might  foresee  is  of  im- 
portance in  considering  whether  there  is  evidence  for  the 
jury  of  negligence  or  not.  And  Mr.  Justice  Blackburn  said 
that  what  the  defendant  might  reasonably  anticipate  was 
material  only  with  reference  to  the  question  whether  it  was 
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negligent  or  not,  but  could  not  alter  its  liability  if  it  was 
negligent. 

In  Rylands  v.  Fletcher^  L.  R.  3  Ex.  352,  in  the  House  of 
Lords,  Lord  Cranworth  says  that  in  considering  whether  a 
defendant  is  liable  to  a  plaintiff  for  damage  that  the  latter 
has  sustained,  the  question  in  general  is,  not  whether  the 
defendant  has  acted  with  due  care  and  caution,  but  whether 
his  acts  occasioned  the  damage  ;  that  this  is  all  well  explained 
in  the  old  case  of  Lambert  v.  Besscy^  reported  by  Sir 
Thomas  Raymond ;  that  the  doctrine  is  founded  in  good 
sense  ;  for  where  one,  in  managing  his  own  affairs,  causes, 
however  innocently,  damage  to  another,  it  is  obviously  only 
just  that  he  should  be  the  party  to  suffer ;  that  he  is  bound 
so  to  use  his  own  as  not  to  injure  another. 

In  Smith  v.  Fletcher^  L.  R.  7  Exch.  Cases,  305,  defend- 
ants' mines  adjoined  and  communicated  with  plaintiff's 
mines,  and  on  the  surface  of  defendants'  land  were  certain 
hollows  and  openings,  partly  caused  by  defendants'  work- 
ings and  partly  made  to  facilitate  them.  Across  the  surface 
of  defendants'  land  there  ran  a  brook,  which  they  had  di- 
verted from  its  original  course  into  an  artificial  channel  they 
had  made,  and  which  by  reason  of  exceptionally  heavy 
rains  overflowed  its  banks,  and  quantities  of  water  poured 
from  it  into  said  hollows  and  openings,  where  already  the 
rains  had  caused  an  unusual  amount  of  water  to  collect,  and 
thence,  through  fissures  and  cracks,  water  passed  into  de- 
fendants' mine,  and  so  into  plaintiff's  mine.  If  the  land 
had  been  in  its  natural  condition,  the  water  would  have 
spread  over  the  surface  and  done  no  harm.  The  defend- 
ants tendered  evidence  to  show  that  they  had  taken  every 
reasonable  precaution  to  guard  against  ordinary  emergen- 
cies, and  that  they  had,  by  diverting  and  improving  the 
water-course  and  otherwise,  greatly  lessened  the  chance  of 
water  escaping  from  the  surface  of  the  land  into  their  own 
mines,  and  thence  into  the  plaintiff's  mine ;  and  contended 


Digitized  by 


Google 


220  GILSON  V.  DEL.  &  HUD.  CANAL  CO.  [65 

that  they  were  not  liable  for  the  consequences  of  an  excep- 
tional flood.  It  was  conceded  that  they  had  not  been  guilty 
of  any  personal  negligence.  But  the  court  ruled  that  they 
were  absolutely  liable  for  the  consequences,  and  rejected  the 
evidence,  and  a  verdict  was  taken  for  the  plaintiff,  which 
was  allowed  to  stand.  Baron  Bramwell,  in  disposing  of  the 
case  ifi  banc,  said  that  the  defendants  for  their  own  pur- 
poses, and  without  providing  the  means  of  its  getting  away 
without  hurt,  brought  the  water  to  the  place  whence  it 
escaped  and  did  the  mischief,  and  that  that  made  a  case 
against  them  calling  for  an  answer,  and  that  they  answered, 
"We  brought  the  water  there,  indeed,  and  did  not  provide 
a  sufficient  outlet  for  it,  but  had  we  not  altered  the  original 
course  of  the  stream,  it  would  have  escaped  in  greater  quan- 
tities and  done  more  mischief,"  which,  he  said,  was  no 
answer.  See  Cahill  v.  Eastman,  i8  Minn.  324  (10  Am. 
Rep.  184.) 

In  the  case  at  bar  the  defendant,  for  purposes  of  its 
own,  wrongfully  turned  the  brook  from  its  natural  channel, 
and  let  it  flow  towards  plaintiffs  quarry,  not  knowing  what 
would  happen,  whereby  large  and  unusual  quantities  of 
water  were  brought  to  and  accumulated  in  the  Marble  Com- 
pany's abandoned  quarries,  and  it  was  the  duty  of  the  de- 
fendants to  see  that  no  damage  was  thereby  done ;  and  the 
fact  that  it  did  not  know  and  had  no  reason  to  suspect  that 
the  plaintiff^'s  predecessors  had  worked  their  quarry  out  of 
bounds  and  thereby  weakened  the  wall  between  it  and  the 
adjacent  quarry,  makes  no  difference,  unless  suth  fact  con- 
stitutes contributory  negligence  imputable  to  the  plaintiff'. 

Now,  an  act  or  omission  of  a  party  injured,  or  of  those 
for  whose  acts  and  omissions  he  is  responsible,  in  order  to 
constitute  contributory  negligence,  must  have  related  to 
something  in  respect  of  which  he  or  they  owed  to  the  de- 
fendant, or  to  those  in  whose  place  he  stands,  the  duty  of 
being  careful,  and  have  been  negligent,  and  in  the  produc- 
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tion  of  the  injury  have  operated  as  a  proximate  cause,  or  as 
one  of  the  proximate  causes,  and  not  have  been  merely  a 
condition.  It  follows,  therefore,  that  when  there  is  no  duty 
there  can  be  no  negligence. 

In  working  their  quarry  the  plaintiff's  predecessors  did 
not  know,  and  could  not  possibly  anticipate,  the  then  non- 
existent circumstances,  that  years  afterwards  the  defendant 
would  build  a  new  road  where  it  did  in  1884,  and  wrong- 
fully turn  the  brook  into  the  quarries  above,  whereby  their 
quarry  would  be  endangered  if  they  weakened  the  wall  by 
working  out  of  bounds.  Their  act  in  this  respect  was  not 
wrongful  as  to  the  defendant,  and  they  owed  the  defendant 
no  duty  concerning  it,  and  therefore  negligence  is  not  pred- 
icable  of  it,  even  though  it  was  wrongful  as  to  the  Marble 
Company,  with  the  rights  of  which  the  defendant  in  no  way 
connects  itself.  The  state  of  the  wall,  legally  considered, 
was  not  a  proximate  cause  of  the  injury,  but  was  merely  a 
condition  that  made  the  injury  possible. 

yudgment  affirmed. 
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FIRST  NATIONAL  BANK  OF  PLATTSBURG 

V. 

NATHAN  N.  POST. 


General  Term,  1892. 


Ex  ^artc  deposition.     Recognizance  for  costs  where  court 
has  no  jurisdiction  of  defendant,      jurisdiction.      Off- 
set,     Assignnieyit   of    claim.      Promise   to    pay. 
Subsequent    parol  modification    of   writing. 
Authority  to   settle   is   authority  to  pay, 

1.  A  deposition   is  taken   ^.v /ar/£?  within   the   court  rule,  ''No 

deposition  taken  ex  parte  without  the  State  shall  be  used 
on  the  trial  of  any  case  unless  taken  at  least  fifteen  days 
prior  to  the  first  day  of  the  term  for  which  it  was  taken  to 
be  used,"  if  there  is  no  appearance  by  the  adverse  party^ 
whether  such  party  has  been  notified  to  attend  or  not. 

2.  A  recognizance   for  costs  to  defendant  taken  before  a  court 

having  jurisdiction  of  the  plaintiff  and  subject-matter  is 
valid,  even  though  no  jurisdiction  of  the  defendant  was 
ever  acquired. 

3.  By  bringing  suit  on  such  a  recognizance  the  defendant  in  the 

old  suit  as  plaintiff  in  the  new  suit  submits  itself  to  the  ju- 
risdiction of  the  court,  and  the  recognizor,  as  defendant^ 
may  plead  in  offset  any  proper  claim. 

4.  S,  the  plaintiff  in  the  original  suit,  having  assigned  his  claim 

against  the  plaintiff  in  this  suit  to  the  defendant,  the  plain- 
tiff having  been  duly  notified  thereof  by  the  defendant,  and 
having  promised  to  pay  him  the  same,  the  defendant  might 
have  maintained  an  action  in  assumpsit  upon  such  claim  in 
his  own  name,  and  may  plead  it  in  offset. 

5.  And  although  a  portion  of  the  assignment  was  to  the  defend- 

ant in  trust,  he  may  certainly  offset  so  much  as  was  to  him 
absolutely. 
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6.  Such  an  assignment  would  not  be  invalid. 

7.  Although   the  first  assignment  was  in  writing,  a  subsequent 

parol  modification  of  it  mi^it  be  shown,  where  the  prom- 
ise to  pay  referred  to  the  assignment  as  modified. 

E.  Authority  to  the  president  of  the  plaintiff  bank  to  settle  the 
claim  of  S  would  imply  authority  to  bind  the  bank  to  pay 
the  amount  of  this  claim  to  the  defendant,  to  whom  it  had 
been  assigned. 

Debt  on  two  recognizances.  Pleas,  the  general  issue  and 
offset.  Trial  by  jury  at  the  September  term,  1891,  Franklin 
county,  Tyler,  J.,  presiding.  The  court  directed  a  verdict 
for  the  defendant.     The  plaintiff  excepts. 

It  appeared  that  one  A.  G.  Safford,  of  Washington,  D. 
C, brought  two  suits  in  March  and  April,  1887,  against  the 
plaintiff,  a  corporation  located  and  doing  business  under  the 
National  Banking  Act  at  Plattsburg,  in  the  State  of  New 
York,  said  suits  being  returnable  to  the  Franklin  county 
court  in  the  State  of  Vermont.  In  each  of  these  suits  the 
defendant.  Post,  was  recognized  for  costs.  The  only  ser- 
vice obtained  upon  the  plaintiff  bank  in  those  suits  was  by 
trusteeing  a  debt  due  the  plaintiff  from  a  resident  in  Ver- 
mont, and  the  cases  were  each  dismissed  for  want  of  juris- 
diction. The  costs  were  taxed  in  one  case  at  $7.43  and  in 
the  other  at  $37.03,  and  the  plaintiff  sought  to  recover  these 
amounts  with  interest  in  this  suit. 

The  defendant  offered  the  deposition  of  the  said  Safford, 
taken  at  Washington  on  August  29,  1890,  to  be  used  at  the 
September  term,  1890,  of  the  Franklin  county  court,  which 
convened  that  year  on  the  9th  day  of  September.  The 
plaintiff  had  been  notified  of  the  taking  of  said  deposition 
on  the  23d  day  of  August,  1890.  The  plaintiff'  did  not  ap- 
pear at  the  taking  of  the  deposition,  and  objected  to  its  in- 
troduction upon  the  trial,  for  the  reason  that  it  was  taken  ex 
-parte ^  and  within  fifteen  days  before  the  first  day  of  the  term 
at  which  it  was  to  be  used.     The  court  overruled  the  objec- 
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tion,  and  as  a  matter  of  law  admitted  the  deposition,  to  which 
the  plaintiff  excepted. 

From  the  deposition  it  appeared  that  Safford  had  been 
originally  employed  by  the  plaintiff  bank  in  connection  with 
certain  suits  pending  in  the  United  States  Circuit  Court  for 
the  District  of  Vermont,  and  had  rendered  services  to  a  con- 
siderable amount  in  such  suits.  On  account  of  services  so 
rendered  he  had  received  various  sums  by  way  of  payment 
from  the  plaintiff  bank,  leaving  a  balance  his  due  of  $281 .19. 
The  bank  having  refused  to  pay  this  sum  for  the  alleged  rea- 
son that  his  charges  were  exorbitant,  he  brought  the  suits  in 
1887,  previously  referred  to,  to  recover  this  balance. 

At  the  time  these  suits  were  brought  he  was  indebted  to 
one  Mooney  in  the  sum  of  $200,  and  for  the  purpose  of  se- 
curing the  payment  of  this  amount  to  Mooney,  and  for  the 
further  purpose  of  securing  the  defendant.  Post,  any  sum 
which  might  be  his  due,  he  made  an  assignment  of  his  claim 
against  the  plaintiff  bank  to  Nathan  N.  Post,  trustee,  being 
the  defendant,  and  notified  the  plaintiff  bank  of  this  fact. 
Safford  testified  that  the  sum  of  $281.19  w^as  actually  his 
due,  and  there  was  no  evidence  in  this  case  to  contradict  that 
testimony. 

The  defendant.  Post,  testified  that  the  original  assignment 
from  Safford  to  himself  was  by  letter,  but  that  subsequently 
he  saw  Safford,  and  the  terms  of  the  assignment  were  then 
more  fully  stated  and  perfected ;  that  after  this  he  saw  the 
president  of  the  plaintiff  bank,  and  told  him  that  the  claim 
of  Safford  against  the  bank  had  been  assigned  to  him,  the 
defendant,  and  the  president  of  the  plaintiff  bank  thereupon 
promised  to  pay  the  defendant  whatever  sum  might  be  due 
from  the  bank  to  Safford,  but  denied  that  there  was  as  much 
as  $281.19  so  due. 

The  defendant  testified  that  subsequent  to  the  written 
assignment  it  was  arranged  between  himself  and  Stafford 
that  he  should  be  first  paid  out  of  the  proceeds  of  the  assign- 
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ment  for  whatever  cash  he  might  expend  about  said  suits, 
and  for  his  ser\'ices  in  the  same,  and  that  the  balance,  if  any, 
was  to  be  paid  to  Mooney ;  and  that  he  afterwards  saw 
Mooney,  who  assented  to  the  terms  of  this  arrangement. 

Xhe  plaintiff  insisted  that  so  long  as  the  original  assign- 
ment was  in  writing  its  terms  could  not  be  varied  by  parol 
testimony,  and  objected  and  excepted  to  the  admission  of  the 
evidence  given  by  the  defendant  upon  that  point  as  above. 
At  the  close  of  the  entire  testimony  the  defendant  moved  for 
a  verdict  in  his  favor  in  the  sum  of  $281.19.  The  plaintiff 
moved  the  court  to  direct  a  verdict  in  its  favor  for  the  amount 
of  the  two  recognizances.  The  court  overruled  the  motion 
of  the  plaintiff,  and  directed  a  verdict  in  favor  of  the  defend- 
ant in  accordance  with  his  motion,  to  which  the  plaintiff  ex- 
cepted. 

The  defendant  claimed  that  inasmuch  as  the  court  had  no 
jurisdiction  of  the  plaintiff  in  the  original  suits  in  which  he 
became  recognized,  such  recognizances  were  void,  and  the 
court  so  held  in  directing  a  verdict  for  the  defendant. 

E.  A.  Sowlcs  for  the  plaintiff. 

The  defendant  was  liable  on  his  recognizance,  notwith- 
standing that  the  court  in  the  original  suit  had  no  jurisdiction 
of  the  defendant.  R.  L.  §§  47,  1,170;  Colony  \,  Maecky 
8  Vt.  114. 

The  defendant  could  not  properly  offset  the  claim  of  Saf- 
ford  which  had  been  assigned  to  him  in  this  suit.  Safford 
v.  Banky  61  Vt.  373  ;  Braynard  v.  Fisher ^  6  Pick.  355  ; 
Clark  V.  Leachy  10  Mass.  51  ;  Adams  v.  Bliss^  16  Vt.  39 ; 
Phelps  V.  Bulkleyy  20  Vt.  17  ;  Leavenworth  v.  Lapham^  5 
Vt.  204. 

The  defendant  could  not  offset  the  claim,  for  the  reason 
that  he  was  not  the  owner  of  the  entire  claim.  Wliite  v. 
Boolay,  7  B.  Mon.  (Ky.)  546;  Carter  v.  Nichols,  58  Vt. 
15 
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554;  Gibson  V,  Cooke^  20  Pick.  15;  Robins  wBacon^  3 
Greenl.  346  ;  Mandevillev.  Welch^  5  Wheat  277  ;  Insurance 
Co.  V.  Horner^  9  Met.  39;   Corsy  v.  yones,  15  Gray  543. 

Ballard  dr  Burleson  and  Farrington  dr  Post  for  the  de- 
fendant. 

Reasonable  notice  had  been  given  the  plaintiff  of  the  tak- 
ing of  Safford's  deposition.  It  was  not,  therefore,  ex  -parte. 
Hough  V.  Lawrence y  5  Vt.  299 ;  Darling  v.  Woodward^  54 
Vt.  loi. 

The  recognizances  in  the  original  suit  were  void,  and  the 
defendant  is  not  liable  upon  the  same,  ^tate  Treasurer  v. 
JVellSj  27  Vt.  276 ;  Stale  Treasurer  v.  Danforth^  Brayton 
140;  Stevens  v.  Advir.  of  Stevens^  30  Vt.  213. 

The  plaintiff  bank  having  promised  the  defendant  to  pay 
him  the  amount  of  Safford's  claim,  the  same  can  be  plead  in 
offset  in  this  suit.  Simmonds  v.  Pierce^  51  Vt.  467  ;  McPeck 
v.  Moore ^  51  Vt.  269;  Nelson  v.  Wells  et  aL^  51  Vt.  52  ; 
Lamoille  Valley  P.  P.  Co,  v.  Marshy  49  Vt.  37. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  deposition  of  Alfred  G.  Safford  was 
admitted  against  the  exception  of  the  plaintiff,  on  the  objec- 
tion that  it  was  within  the  rule  of  the  court,  "No  deposition 
taken  ex  parte  without  the  State  shall  be  used  on  the  trial  of 
any  case  unless  taken  at  least  fifteen  days  prior  to  the  first 
day  of  the  term  for  which  it  was  taken  to  be  used."  The 
deposition  was  taken  out  of  the  State,  without  the  appear- 
ance of  the  plaintiff,  only  eleven  days  prior  to  the  first  day 
of  the  term  for  which  it  was  taken  to  be  used.  The  rule  is 
a  rule  of  the  trial  court,  and  might  have  been  waived  by 
that  court  in  its  discretion,  and  the  deposition  admitted  not- 
withstanding this  objection.  The  court  did  not  exercise  its 
discretion  in   this  respect,  but  held  that  inasmuch  as  the 
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plaintiflf  was  lawfully  notified  of  the  taking  of  the  deposi- 
tion. It  was  not  a  deposition  taken  ex  parte  within  the  rule. 
This  was  error.  R.  L.  1,028  requires  that  depositions  taken 
without  notice  to  the  adverse  party  shall  be  filed  with  the 
clerk  of  the  court  at  least  twenty  days  prior  to  the  first  day 
of  the  term  for  which  they  were  taken  to  be  used,  to  render 
them  legally  admissible.  It  is  not  to  be  presumed  that  the 
court  undertook  by  a  rule  to  repeal  or  override  a  positive 
statute.  Hence  the  rule  could  not  have  been  intended  to 
apply  to  depositions  taken  ex  -parte^  because  taken  without 
notice  to  the  adverse  party.  It  must  have  application  to 
depositions  taken  with  notice,  but  without  the  presence  of 
the  adverse  party.  This  gives  the  proper  meaning  to  ex 
parte.  R.  L.  i  ,027  provides  that  such  depositions,  or  dep- 
ositions taken  on  notice,  may  be  taken  at  a  reasonable  time 
after  notice.  This  requires  the  court,  in  any  instance,  to 
pass  upon  what  is  a  reasonable  time.  It  leaves  uncertain 
what  the  trial  court  may  hold  to  be  a  reasonable  time,  under 
the  circumstances  attending  the  taking  of  every  deposition. 
To  obviate  this  necessity  and  to  remove  the  uncertainty,  so 
far  as  possible,  in  regard  to  depositions  taken  without  the 
State,  and  near  to  the  term  at  which  they  are  to  be  used,  the 
rule  was  adopted. 

II.  The  county  court  held  that  the  plaintifl^  could  not 
recover  on  the  recognizances  declared  on,  because  they  were 
taken  in  suits  against  the  plaintiff  in  which  the  court  obtained 
no  jurisdiction  of  the  plaintiff.  The  court  to  which  the  suits 
were  returnable,  in  which  the  recognizances  were  taken,  had 
jurisdiction  of  the  subject  matter  of  the  suits.  But  the  suits 
were  brought  against  the  plaintiff,  a  non-resident  in  this 
State,  by  attaching  a  debt  due  to  it  in  this  State.  This  was 
the  only  service  upon  the  plaintiff.  This  service  is  prohib- 
ited by  the  act  of  Congress  under  which  national  banks  are 
organized.  Safford  v.  National  Bank  of  Plattsburg  and 
Trustee y  61  Vt.  373.     Hence  it  is  contended  that  the  court 
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had  no  jurisdiction  to  take  the  recognizances,  that  they  were 
not  enforceable  against  the  defendant,  and  that  the  plaintiffs 
only  remedy  for  the  costs  recovered  in  those  suits  is  against 
Safford,  the  plaintiff  therein.  The  county  court  held  in 
accordance  with  this  contention.  This  was  also  error.  R. 
L.  847  requires  the  taking  of  recognizances,  and  R.  L. 
1,170  authorizes  the  rendition  of  judgments  for  costs,  as  was 
done  in  favor  of  the  plaintiff,  although  the  court  acquired  no 
jurisdiction.  The  recognizances  were  taken  to  secure  to  the 
plaintiff — the  defendant  in  those  suits — the  payment  of  any 
judgments  in  its  favor  which  might  be  rendered  for  costs. 
The  court  had  jurisdiction  both  to  take  recognizances  and 
to  render  the  judgments  for  costs ;  and  the  recognizances 
were  valid  and  enforceable  against  the  defendant.  Such 
was  the  holding  in  Colony  v.  Maecky  8  Vt.  114.  State 
Treasurer  v.  Wellsy  27  Vt.  276,  relied  upon  by  the  defend- 
ant, is  not  in  point.  The  recognizance  in  that  suit  was  not 
such  as  the  court  had  authority  to  take,  under  the  circum- 
stances of  that  case. 

III.  The  plaintiff  came  into  this  State,  and  brought  this 
suit  to  enforce  these  recognizances.  By  this  act  it  submitted 
itself  to  the  jurisdiction  of  the  court,  and  gave  it  jurisdiction 
to  award  the  defendant  the  right  to  declare  against  it  in  set- 
off. The  claim  of  the  defendant  was  of  such  a  nature  that 
assumpsit  could  be  maintained  upon  it.  It  rested  upon  the 
promise  of  the  plaintiff  to  pay  to  the  defendant  the  claim  of 
Safford  against  it.  Safford's  claim  would,  sued  in  his  name, 
have  supported  either  book  account  or  assumpsit.  The  un- 
contradicted testimony  of  the  defendant,  admitted,  showed  a 
novation  of  this  claim.  It  showed  an  assignment  of  it  by 
Safford  to  the  defendant.  This  was  relinquishment  of  the 
claim  to  the  defendant  by  Safford.  When  the  plaintiff  was 
duly  notified  of  the  relinquishment,  it  was  legally  bound  to 
pay  the  claim  of  the  defendant.  It  could  no  longer  legally 
pay  it  to  Safibrd.     But  while  standing  in  this  condition  the 
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defendant  could  enforce  it  only  in  the  name  of  Safford.  But 
when  the  plaintiff  on  being  notified  of  the  assignment  prom- 
ised to  pay  the  claim,  whatever  it  might  be,  to  the  defendant, 
it  thereby  became  liable  to  him  only.  The  assignment,  with 
due  notice  thereof,  and  the  promise,  left  it  a  claim  existing 
between  the  plaintiff  and  defendant.  The  assignment  made 
the  defendant  the  owner  of  the  claim  between  him  and  Saf- 
ford. Due  notice  of  it  to  the  plaintifl'  made  it  such  between 
the  defendant  and  the  plaintiff.  The  plaintiff's  promise  to 
pay  the  claim  to  the  defendant,  upon  being  duly  notified  of 
the  assignment,  completed  the  substitution  between  the  three, 
of  the  defendant  in  the  place  of  Saflt>rd,  as  the  owner,  and 
as  the  party  entitled  to  enforce  the  claim.  The  promise  was 
only  between  the  plaintiff  and  defendant.  It  is  contended 
that  the  assignment  was  to  the  defendant  in  trust.  It  was  in 
part.  But  the  defendant  was  the  absolute  owner  of  the  claim 
to  the  extent  of  the  payment  of  his  debt  against  SaflTord,  and 
for  his  services  and  expenses.  The  amount  of  the  defend- 
ant's personal  interest  in  the  claim  assigned  is  not  stated,  but 
it  is  evidently  greater  than  the  amount  due  the  plaintiff  on 
the  recognizances.  To  this  extent,  at  least,  the  court  could 
allow  the  defendant  to  offset  the  amount  recoverable  in  set- 
oft'.  Whether,  therefore,  he  could  be  allowed  to  set  off  that 
portion  of  the  claim  which  he  held  in  trust  for  Mooney  need 
not  be  considered.  The  plaintiff's  contention  that  the  assign- 
ment was  void  because  the  whole  claim  was  not  assigned  for 
the  same  purpose  cannot  be  sustained.  The  whole  claim 
was  assigned  to  the  defendant.  There  was  no  division  of 
the  claim  in  the  assignment.  That  the  defendant  had  part 
of  the  claim  and  might  hold  part  of  the  sum  recovered  in 
trust  for  Mooney  did  not  make  the  assignment  double,  or 
one  to  the  defendant  and  another  to  Mooney.  The  authori- 
ties cited  by  the  plaintiff  on  this  point  are  not  applicable. 

Nor  was  the  court  in  error  in  allowing  the  defendant  to 
testify  that  the  first  assignment  in  writing  was  modified  by 


Digitized  by 


Google 


230  FIRST  NATIONAL  BANK  v.  POST.  [65 

provisions  resting,  in  part,  in  parole.  The  defendant  took 
no  action  under  and  gave  no  notice  of  the  written  assign- 
ment, nor  did  the  plaintiff's  promise  relate  to  that  assign- 
ment, but  to  the  whole  assignment,  both  written  and  parole. 
The  plaintiff  also  contends  that  the  promise  to  pay  the  Saf- 
ford  claim  to  the  defendant  was  not  binding,  because  made 
by  the  president  of  the  plaintiff.  Whether  the  president  of 
a  bank,  by  virtue  of  his  office,  has  power  to  bind  the  bank 
by  a  promise  not  authorized  by  the  directors  need  not  be 
considered.  After  the  assignment  and  notice  the  plaintiff 
could  legally  pay  the  claim  to  no  other  person  than  the 
defendant.  Its  promise  was  only  needed  to  enable  the 
defendant  to  enforce  the  claim  in  his  own  name.  From 
the  deposition  of  Safford,  if  it  had  been  legally  admissible, 
the  settlement  of  the  claim  appears  to  have  been  entrusted 
by  the  plaintiff  to  its  president.  If  this  was  so,  we  think 
he  would  have  implied  authority,  at  least,  to  bind  the  plain- 
tiff to  pay  whatever  might  be  found  due  on  the  claim  to  the 
defendant.  Such  promise  would  be  within  the  scope  of 
authority  to  settle  the  Safford  claim.  But  inasmuch  as  the 
deposition  of  Safford  was  improperly  admitted,  the  case  must 
go  back  for  another  trial,  in  which  the  authority  of  the  pres- 
ident can  be  investigated. 

'Judgment  reversed  and  cause  remanded. 
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BRADLEY  FERTILIZER  CO. 

V. 

JOSEPH  C.  CASWELL  AND  AGNES  I.  CASWELL. 


Windsor  County,  1893. 


Before :     Taft,  Munson,  Start  and  Thompson,  JJ. 

Married  woman.     Surety  for  husband.     Parol  evidence, 
yudgnient  notwithstanding  verdict. 

1.  A  wife  may  show  by  parol  that  she  in  fact  signed  as  surety 

for  her  husband  a  promissory  note  which  appears  upon  its 
face  to  be  the  joint  note  of  herself  and  her  husband.  This 
does  not  vary  the  written  contract,  but  shows  that  she  has 
made  no  contract  under  No.  140,  Acts  1884,  which  pro- 
vides that  a  married  woman  shall  only  become  surety  for 
her  husband  by  mortgage. 

2.  A  judgment  nan  obstante  veredicto  should  not  be  rendered 

for  a  defendant  where  a  general  verdict  has  been  directed 
for  the  plaintiff,  by  reason  of  the  improper  exclusion  of 
certain  evidence  offered  in  defence. 

Assumpsit.  Trial  by  jury  at  the  December  term,  1892, 
Tyler,  J.,  presiding.  Verdict  and  judgment  for  the  plain- 
tiff.    The  defendant,  Agnes  Ida  Caswell,  excepts. 

The  action  was  brought  to  recover  the  amount  of  four 
promissory  notes  signed  by  the  defendants,  J.  C.  Caswell 
and  Agnes  Ida  Caswell.  The  defendant,  Agnes  Ida,  who 
alone  defended  the  suit,  filed  a  plea  in  bar  setting  forth  that 
the  notes  were  signed  by  her  as  surety  for  J.  C.  Caswell, 
who  was  her  husband.  To  this  the  plaintiff  replied  that  the 
said  J.  C.  Caswell  was  confined  in  jail  upon  a  certified  exe- 
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cution  in  its  favor,  and  that  these  notes  were  given  by  the 
defendant,  Agnes  Ida,  as  an  original  undertaking  to  procure 
his  release.  The  defendant,  Agnes  Ida,  by  her  rejoinder 
admitted  that  the  notes  in  suit  were  given  for  the  purpose 
set  forth  in  the  plaintiff's  replication,  but  reiterated  that  she 
signed  them  only  as  surety,  and  this  rejoinder  the  plaintiff 
traversed. 

Upon  the  trial  the  plaintiff  put  in  evidence  the  notes, 
which  were  in  the  ordinary  form  of  joint  and  several  notes, 
payable  to  the  order  of  the  plaintiff,  and  signed  by  the  two 
defendants,  the  name  of  the  husband  standing  first. 

Thereupon  the  defendant,  Agnes  Ida,  offered  to  show  by 
parol  testimony  that  she  in  fact  signed  the  notes  as  surety 
for  her  husband.  This  evidence  the  court  rejected,  under 
the  exception  of  the  defendant,  and,  there  being  no  other 
defence,  directed  a  verdict  for  the  plaintiff. 

After  verdict  and  before  judgment  the  defendant,  Agnes 
Ida,  moved  for  judgment  notwithstanding  the  verdict,  for 
that  it  appeared  *'by  the  allegations,  admissions,  and  con- 
cessions in  and  by  the  pleadings  in  the  case  that  said  notes 
were  given  for  the  debt  of  J.  C.  Caswell,''  and  that  she  was 
merely  surety  thereon.  This  motion  the  court  overruled, 
and  the  defendant  excepted. 

French  &  Southgate  for  the  defendant. 

The  parol  evidence  was  admissible  to  show  that  Mrs.  Cas- 
well signed  as  surety.  Lathrof  v.  Wilson^  30  Vt.  604 ; 
Keith  V.  Goodwin^  31  Vt.  268;  Adams  v.  Flanagan^  36 
Vt.  4CX). 

The  defendant  should  have  judgment  in  the  supreme 
court  without  remitting  the  case  to  the  count}'  court.  Por- 
ter V.  Smithy  20  Vt.  344  ;  Chandler  v.  Spear ^  22  Vt.  388  ; 
Paris  v.  V\iih  18  Vt.  284-6 ;  Foster  v.  Collamer^  10  Vt. 
446. 


Digitized  by 


Google 


Vt.]    BRADLEY  FERTILIZER  CO.  v.  CASWELL.     233 


Norman  Paul  for  the  plaintiff. 

« 

The  signer  of  a  note  cannot  show  by  parol  that  he  signed 
the  note  in  a  different  capacity  from  that  indicated  by  the 
note  itself.  Brown  y.  BeebCy  i  D.  Chip.  227;  Haven 
V.  Hobhs^  I  Vt.  238;  Bradley  V.  Anderson^  5  Vt.  152; 
Claremont  Bank  v.  Wood  et  aL^  10  Vt.  582  ;  Benedict  v. 
Cox^  52  Vt.  247;  Morse^  JExr.^  v.  Lowy  Admx.y  44 
Vt.  561  ;  Hakes  et  al.  v.  Hotchkiss^  23  Vt.  231  ;  Bradley 
V.  Bentleyj  8  Vt.  243  ;  Isaacs  v.  Elkms^  11  Vt.  679;  Gil- 
lette  V.  Ballouy  29.  Vt.  296;  S-priggv.  Bank  of  Mt.  Pleas- 
ant,  10  Peters  257  ;  Bull  v.  Allen,  19  Conn.  loi  ;  Brown 
V.  Woodward,  54  Vt.  581  ;  Bank  of  Bellows  Falls  v.  Dor- 
set Marble  Co.,  61  Vt.  106;  Martin  v.  Marshall,  61  Vt. 
321. 

The  motion  for  a  verdict  was  properly  overruled,  i 
Chitty  PI.,  p.  656;  Snozv  v.  Conant,  8  Vt.  301  ;  Stearns  v. 
Clifford,  62  Vt.  92. 

MUNSON,  J.  It  was  not  necessary  for  the  defendant 
wife  to  bring  herself  within  the  rules  by  which  the  rights  of 
sureties  are  ordinarily  determined,  as  laid  down  in  Arbucklc 
v.  Temfleton,  65  Vt.  205.  It  is  always  competent  for  a  mar- 
ried woman  who  has  signed  a  personal  obligation  with  her 
husband  to  show  that  her  relation  to  the  obligation  is  that  of 
a  surety.  A  wife  cannot  become  a  surety  for  her  husband's 
debt  except  by  way  of  mortgage,  and  the  fact  that  the 
agreement  by  which  she  undertakes  to  do  so  is  in  writing 
cannot  preclude  her  from  taking  advantage  of  this  incapac- 
it}\  Testimony  offered  by  a  married  woman  to  show  that 
she  in  fact  signed  as  a  surety  for  her  husband  is  not  received 
to  vary  a  written  contract,  but  to  show  that  as  against  her 
there  is  no  contract.     No.  140,  Acts  of  1884. 

The  defendant's  motion  for  a  judgment  in  her  favor  not- 
withstanding the  verdict  for  the  plaintiff,  was  properly  over- 
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ruled.  Nearly  all  the  authorities  concur  in  saying  that  such 
a  judgment  is  never  rendered  for  a  defendant.  It  was  done 
in  Hackett  v.  Hewitt^  57  Vt.  442 ;  but  the  earlier  cases  in 
this  State  are  in  harmony  with  the  general  current  of  author- 
ity. French  v.  Steele^  14  Vt.  479 ;  Stoughton  v.  Moit^  15 
Vt.  162. 

yudgvient  reversed  and  cause  remanded. 


M.  A.  MUNROE  v.  H.  C.  POTTER  ET  AL. 


Addison  County,  1893. 


Before:     Tyler,  Munson,  Start  and  Thompson,  JJ. 

Statute  of  limitations.    Known  attachable  property.    ^4es^ 
tion  not  made  below  cannot  be  raised  in  supreme  court. 

1 .  Known  attachable  property  within  the  State,  in  order  to  keep 

in  operation  the  statute  of  limitations,  must  be  such   a& 
would  be  of  substantial  benefit  to  the  creditor. 

2.  A  defendant  cannot,  for  the  first  time  in  supreme  court,  raise 

the  question  that  the  replication  is  not  broad  enough  to  try 
the  issue  which  the  court  below  has  tried  and  certified  up. 

Debt  on  judgment.  Pleas,  the  general  issue  and  statute 
of  limitations.  Trial  by  court  at  the  December  term,  1892, 
RowELL,  J.,  presiding.  Judgment  for  the  plaintiff.  The 
defendant  excepts. 

This  suit  was  commenced  May  25,  1892.  The  judgment 
declared  upon  was  for  $611.23,  and  was  rendered  at  the 
December  term,  1883,  Addison  county.     The  court  found 
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that  the  defendant  had  resided  without  the  State  since  the 
rendition  of  said  judgment,  but  that  when  the  judgment  was 
rendered  he  owned  a  top  buggy,  sleigh,  single  harness  and 
pair  of  double  harnesses,  which  were  then  at  his  brother's 
in  Middlebury,  and  continued  there  until  the  spring  of  1891 ; 
that  the  value  of  this  property  was  $125  in  1883,  and  $100 
in  1891,  and  that  the  plaintiff  might,  by  the  exercise  of  rea- 
sonable diligence,  have  ascertained  its  ownership.  The 
court  further  found  that  the  value  of  the  property  was  not 
*'an  amount  sufficient  to  have  yielded  the  plaintiff  substan- 
tial benefit  in  respect  to  satisfying  the  debt." 

The  plaintiff  filed  a  replication  to  the  defendant's  plea  of 
the  statute,  alleging  that 

"After  said  cause  of  action  accrued,  for  a  long  space  of 
time,  to  wit,  from  the  first  day  of  December,  1886,  to  the 
first  day  of  December,  1891,  the  defendant  (Potter)  was 
absent  from  and  resided  out  of  this  State,  to  wit,  in  the 
city,  county,  and  State  of  New  York,  and  in  Buenos  Ayres 
in  the  Argentine  Republic,  and  in  other  places  without  this 
State  to  the  plaintiff  unknown ;  all  of  which  said  period  or 
periods  had  elapsed  before  the  statute  of  limitations  had  run 
on  said  judgment.  And  that  during  said  entire  period  or 
periods  of  such  absence  and  residence  out  of  this  State,  the 
defendant  did  not  have  any  known  property  within  the  State 
of  Vermont  which  could,  by  the  common  process  of  law,  be 
attached." 

James  M.  Sladc  and  E.  /?.  Hard  for  the  defendant. 

The  replication  only  excludes  one  day  from  the  eight 
years,  and  therefore  the  defendant  is  entitled  to  recover. 
Hallv.  Nasmith,  28  Vt.  791. 

The  plaintiff  ought  to  have  ascertained  the  ownership  of 
defendant's  property,  which  is  the  same  thing  as  though  he 
did  know  it-  Tucker  v.  Wells,  12  Vt.  240,  244;  Wheeler 
v.  Brewer^  20  Vt.  113,  116;  Stoughton  v.  Dimicky  29  Vt. 
535.  538- 
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W^  J/.  Bliss  and  Seneca  Hasclton  for  the  plaintiff. 

The  defendant  had  no  known  property  within  the  mean- 
ing of  the  statute.  Hill  v.  Bello-ws^  15  Vt.  727  ;  Royce  v. 
Hurdj  24  Vt.  620 ;  Russ  v.  Fay^  29  Vt.  381. 

MUNSON,  J.  It  being  evident  that  the  question  now 
made  regarding  the  scope  and  effect  of  the  replication  was 
not  raised  in  the  court  below,  it  will  not  be  considered  here. 

The  defendant  is  found  to  have  had  property  within  the 
State,  which,  in  the  exercise  of  reasonable  diligence,  would 
have  become  known  to  the  plaintiff.  It  remains  to  be  deter- 
mined whether  the  property  was  such  as  to  keep  the  statute 
in  operation.  The  court  has  found  that  its  value  was  $icx>, 
but  that  the  plaintiff  would  have  derived  no  substantial  ben- 
efit from  its  attachment.  If  it  be  held  that  the  test  is  the 
sufficiency  of  the  property  to  afford  the  creditor  a  substan- 
tial benefit,  and  that  the  question  of  sufficiency  is  one  of  fact, 
the  case  is  disposed  of  by  the  above  finding. 

In  the  consideration  of  cases  involving  this  feature  of  the 
statute,  different  views  have  been  expressed.  In  /////  v. 
Bellows^  15  Vt.  727,  Williams,  J.,  speaks  of  the  obligation 
resting  upon  the  defendant  to  prove  that  he  had  known  prop- 
erty within  the  State  from  which  the  plaintiff  ''could  have 
satisfied  his  demand."  In  Royce  v.  Hurd^  24  Vt.  620,  Red- 
field,  J.,  treats  this  as  a  declaration  that  the  property  must 
be  "sufficient  to  satisfy  the  whole  debt" ;  and  says  that  this 
seems  to  him  to  be  the  reasonable  import  of  the  statute.  On 
the  other  hand,  in  Wheeler  v.  Brewer ^  20  Vt.  113,  Royce, 
Ch.  J.,  after  saying  that  the  property  must  be  more  than 
enough  to  enable  the  plaintiflf  to  get  service  and  keep  the 
demand  alive,  limits  the  requirement  to  property  ''capable 
of  yielding  a  substantial  benefit  to  the  plaintiff."  In  Russ 
V.  Fay^  29  Vt.  381,  Isham,  J.,  in  stating  the  rule,  uses  sub- 
stantially the  language  last  above  quoted.    Subsequently,  in 
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Moore  v.  ^inty  44  Vt.  97,  it  is  said  by  Barrett,  J.,  that  in- 
cumbered real  estate  will  meet  the  requirement  of  the  stat- 
ute if  the  equity  is  such  that  the  creditor  *«might  derive 
substantial  benefit"  from  it  in  the  way  of  payment. 

We  think  it  may  be  considered  as  settled  that  the  test  is 
whether  the  property  would  have  yielded  the  creditor  a  sub- 
stantial benefit  by  way  of  a  reduction  of  his  claim.  This 
clearly  involves  matters  of  fact  not  covered  by  a  valuation 
of  the  property.  The  question  whether  the  property  would 
have  yielded  the  creditor  a  substantial  benefit  must  depend 
Somewhat  upon  the  character  of  the  proceedings  required  to 
establish  his  claim ,  the  expense  of  procuring  necessary  legal 
assistance,  the  location  and  nature  of  the  property,  and  the 
necessity  of  incurring  expense  to  secure  it  when  under  attach- 
ment. A  given  amount  of  property  might  yield  a  substan- 
tial benefit  in  some  cases  and  not  in  others.  It  is  not 
necessary  to  consider  what  this  court  might  be  able  to  do 
upon  a  mere  finding  of  valuation,  if  the  sum  found  were  such 
that  no  contingencies  recognized  by  the  law  could  possi- 
bly reduce  it  below  what  would  be  a  substantial  application 
upon  the  indebtedness.  It  is  certain  that  we  cannot,  as 
matter  of  law,  say  that  this  property  would  have  afforded  a 
substantial  benefit  to  the  plaintiff',  against  the  county  court's 
express  finding  to  the  contrary. 

Judgment  affirmed. 
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ELIZABETH  MARSHALL 


LEONARD  A.  MARSHALL. 


Chittenden  County,  1892. 


Before  :     Ross,  Ch.  J.,  Munson  and  Start,  JJ. 
Divorce,      Condonation,      What  will  amount  to  waiver  of. 

1 .  Where  in  a  divorce  proceeding  the  petitioner  claims  that  a 

condonation  was  obtained  by  fraud,  such  fraud  must  be 
affirmatively  found  by  the  trial  court  as  a  fact. 

2.  In   order  to   avoid  a  condonation   the   petitioner,  wrhile   not 

required  to  establish  a  new^  cause  of  action,  must  show 
some  act  or  series  of  acts,  or  conduct,  on  the  part  of  the 
petitionee,  tending  to  establish  some  one  of  the  causes  for 
a  divorce,  so  pronounced  as  to  raise  a  reasonable  probabil- 
ity that  if  the  marital  relation  is  continued  a  new  cause  for 
a  divorce  will  be  given. 

3.  Held^  That   the   facts   reported   by  the   trial   couit   did   not 

amount  to  a  waiver  of  the  condonation  in  view  of  the 
judgment  of  that  court  denying  the  petitioner  a  divorce. 

Petition  for  divorce.  Heard  at  the  September  term,  1892, 
RowELL,  J.,  presiding.  The  petition  vv^as  dismissed  on  the 
ground  of  condonation,  to  which  the  petitioner  excepted. 
The  court  below  found  the  following  facts : 
''In  the  fall  of  1888,  and  the  early  winter  of  1888-9,  the 
petitionee  treated  the  petitioner  with  intolerable  severitjs  and 
the  intolerable  severity  consisted  in  his  so  arranging  the  coal 
stove  in  the  sitting  room  as  to  permit  gas  to  escape  into  the 
room  and  the  adjoining  room   in  which  the  petitioner  slept 
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separate  and  apart  from  her  husband ;  and  this  he  did  on 
three  different  occasions.  By  reason  thereof  the  petitioner 
suffered  serious  bodily  hurt ;  for  this  intolerable  severit)^  she 
preferred  her  petition  for  divorce  at  the  April  tern),  1889,  of 
this  court.  The  following  September,  while  that  petition 
was  pending,  the  petitionee  made  overtures  of  reconciliation  ; 
thereupon  a  reconciliation  was  effected,  under  promise  on 
the  part  of  the  petitionee  that  if  the  petitioner  would  let  him 
come  back  and  she  be  his  wife  again,  just  the  same  as  she 
had  been,  she  might  have  his  pocketbook  and  use  the  money 
just  as  she  was  a  mind  to,  and  he  wouldn't  say  a  word ;  that 
she  might  run  the  inside  of  the  house  just  as  she  was  a  mind 
to,  and  he  wouldn't  say  a  word ;  that  she  might  run  the  stove 
just  exactly  as  she  was  a  mind  to  (he  never  would  let  her 
touch  it  before)  ;  that  he  would  settle  up  all  the  bills — doc- 
tor's bills  (the  doctor  had  attended  her  considerable  for  sick- 
ness caused  by  suffocation  from  the  gas)  ;  and  that  she  might 
have  his  papers — ^the  testimony  doesn't  disclose  what  papers. 
He  agreed  to  pay  all  expense  of  her  living,  and  to  treat  her 
well,  as  she  ought  to  be  treated.  She  agreed  to  withdraw 
her  petition,  and  subsequently  did  withdraw  it  in  considera- 
tion of  his  agreement.  He  gave  her  $50  to  pay  the  expenses 
therefor,  which  was  not  enough  into  $13.50.  They  there- 
upon went  to  living  together  again,  and  continued  to  live 
together  and  cohabit  until  about  Christmas,  1889;  after 
which  they  occupied  different  beds,  but  continued  to  live 
together  in  the  same  house  until  about  the  time  this  peti- 
tion was  brought,  June  7,  1890. 

*' After  this  reconciliation  the  petitionee  did  not  let  her  have 
his  pocketbook  and  use  the  money  just  as  she  was  a  mind 
to ;  he  refused  to  let  her  burn  coal,  and  she  bought  some 
herself.  The  house  in  which  they  lived  the  while  was  hers. 
On  one  occasion  she  asked  him  to  get  a  pint  of  alcohol,  and 
he  wouldn't — told  her  she  had  money  and  to  get  it  herself; 
he  didn't  pay  her  doctor's  bills ;    didn't  let  her  have  any 
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money  to  spend  other  than  the  $50  he  gave  her  to  pay 
the  expense  of  the  petition  which  she  withdrew." 

Henry  Ballard  for  the  petitioner. 

A  condonation  is  always  conditional.  Langdon  v.  Lang-- 
don^  25  Vt.  678;  Stewart's  Mar.  &  Div.,  §  309  and  cases 
cited;  Farnham  v.  Farnham^  73  111.  497. 

The  same  wrongs  need  not  be  repeated  in  order  to  waive 
a  condonation.  2  Greenl.  Ev.,  §  53  ;  Bobbins  v.  Robbinsy 
100  Mass.  150. 

M.  A.  Bingham  for  petitionee. 

ROSS,  Ch.  J.  The  petitioner,  having  a  good  cause  for 
a  divorce,  and  having  preferred  her  petition,  was  induced  to 
discontinue  it,  and  take  the  petitionee  and  live  with  him 
again  as  her  husband,  upon  certain  promises  made  by  him,, 
most  of  which  he  has  failed  to  keep.  The  contention  is 
whether  the  condonation  was  procured  by  fraud ;  or  whether 
the  violations  of  the  promises  were  of  such  a  character  that 
the  condonation  is  waived,  and  the  petitioner  is  entitled  to 
rely  upon  the  original  cause.  The  county  court  has  not 
found  that  the  condonation  was  procured  by  fraud.  Fraud 
is  a  fact  to  be  found  by  the  trial  court.  The  violated  prom- 
ises  might  have  been  honestly  made.  This  court,  to  uphold 
the  judgment  of  the  county  court,  is  to  presume  they  were 
rather  than  the  contrary,  so  long  as  the  fact  of  fraud  remains 
unfound.  To  waive  a  condonation  the  petitioner  must  estab- 
lish  some  act  or  series  of  acts,  or  conduct,  on  the  part  of  the 
petitionee  tending  to  establish  some  one  of  the  causes  for  a 
divorce,  so  pronounced  as  to  raise  a  reasonable  probability 
that  if  the  marital  relation  is  continued,  a  new  cause  for 
divorce  will  be  given.  This,  we  think,  is  the  fair  result  of 
the  authorities  on  this  subject.  It  is  not  necessary  that  a 
new  cause  shall  be  established.  For  if  so,  the  revival  of  the 
condoned  cause  would  be  of  no  importance.     Langdon  v- 
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Langdon^  25  Vt.  678.  As  said  in  2  Bishop  on  Mar.  &  Div. 
(6  Ed.)  §  58,  '*The  condonation,  having  presumptively  pro- 
ceeded on  evidence  of  a  change  of  temper,  acts  short  of 
original  cruelty  may  show  that  no  change  did  take  place ; 
and,  while  not  alone  sufficient  evidence  of  danger  to  the 
injured  party,  may  make  the  danger  apparent  when  con- 
nected with  what  went  before."  Most  of  the  violated  prom- 
isns  related  to  giving  the  petitioner  power  over  the  petitionee's 
pocketbook.  While  their  violation  is  found,  it  is  not  found 
that  the  petitionee  failed  to  support  the  petitioner  in  a  rea- 
sonable manner.  The  original  cruelty  found  arose  from  his 
management  of  the  coal  stove  which  warmed  her  sleeping 
room.  Before  the  condonation  he  had  not  allowed  her  to 
touch  it.  He  promised  that  thereafter  she  should  manage  it. 
It  is  not  found  that  he  has  violated  this  promise  otherwise 
than  that  he  did  not  furnish  her  coal  to  burn  in  the  stove, 
and  that  she  bought  some  with  her  own  money.  It  is  not 
found  that  he  refused  to  furnish  her  other  fuel  to  bum  in  the 
stove.  While  his  conduct,  in  not  keeping  the  promises  by 
which  he  brought  about  the  condonation,  is  not  to  be 
approved,  in  that  it  does  not  indicate  much  sincere  change 
of  temper,  yet  none  of  the  acts  subsequent  to  the  condona- 
tion complained  of  was  of  such  a  pronounced  character  that 
this  court  can  say,  against  the  judgment  of  the  county  court 
— which  has  much  better  opportunity  to  judge  of  the  weight 
to  be  given  the  new  act  complained  of,  found  established, 
than  has  this  court — ^that  a  new  cause  for  a  divorce  would 
probably  be  given  by  the  petitionee  if  the. marital  relation  is 
continued.  Yet  this  court  must  be  able  to  say  that  the  new 
acts  complained  of  are  of  such  a  character,  in  order  to  find 
error  in  the  judgment  of  that  court ;  or,  from  the  facts  found 
this  court  must  infer  a  fact  not  found,  and  that,  too,  to  raise 
error  in  the  judgment  of  the  trial  court.  The  latter  is  not 
the  province  of  this  court. 
judgment  affirmed. 
16 
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D.  S.  FOY,  ADMX., 

V. 

CENTRAL  VERMONT  R.  R.  CO. 


Chittenden  County,  1893. 


Before :     Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 

Counsel  may  zvaive  point  in  argiwient.     Charge  of  court 

in  accordance.      Certificate  of  -presiding 

judge   in    exceptions. 

!•  If  counsel  in  the  argument  abandon  a  point  which  the  evi- 
dence tends  to  support,  the  court  is  justified  in  omitting 
that  view  of  the  case  in  its  charge. 

2.  If  the  presiding  judge  states  in  the  exceptions  that  from  the 
course  of  the  trial,  the  evidence,  the  closing  argument  for 
the  defence,  although  it  was  not  conceded  in  express  words, 
he  understood  and  therefore  certifies  that  the  defendant 
admitted  on  the  trial  that  the  plaintiff  was  entitled  to 
recover  if  the  jury  found  certain  facts,  that  certificate  is 
conclusive  upon  the  supreme  court. 

Case  for  the  negligence  of  the  defendant,  resulting  in  the 
death  of  the  plaintiff's  intestate.  Plea,  the  general  issue. 
Trial  by  jury  at  the  April  term,  1892,  Taft,  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff'.  The  defendant 
excepts.     The  opinion  states  the  case. 

C   W,   Witters  and  C  A.  Prouty  for  the  defendant. 

The  court  certifies  that  he  ^'understood  the  defendant  to 


Digitized  by 


Google 


Vt.]       FOY  V.  CENTRAL  VERMONT  R.  R.  CO.        243 

abandon  the  point  made  by  its  evidence."  The  question  is 
not  what  the  court  understood,  but  what  the  defendant  did 
in  fact  concede.  In  order  to  bind  a  party  his  concession 
must  be  an  explicit  one.     Thomp.  Trials  s.  201. 

Stewart  d:  Wilds  and  E.  JR.  Hard  for  the  plaintiff. 

The  exception  of  the  defendant  to  the  refusal  of  the  court 
to  comply  with  its  request,  which  was  wholly  out  of  time, 
did  not  fairly  inform  the  court  of  what  is  now  claimed  to 
have  been  its  error.  Wilmot  v.  Howard^  39  Vt.  447; 
Goodwin  v.  Perkins^  39  Vt.  598 ;  Murdoch  v.  Hicks,  50 
Vt.  683. 

TYLER,  J.  The  declaration  was  in  case  for  negligence, 
*'for  that  the  defendant  furnished  him  (the  intestate)  and 
put  him  as  such  servant  in  charge  and  management  of  a 
certain  car,  which,  as  the  defendant  well  knew,  was  unsafe 
and  wholly  unfit  for  use,  and  was  not  equipped  or  provided 
with  suflScient,  proper  and  safe  appliances  for  braking  and 
stopping,"  whereby  the  intestate  was  thrown  from  the  car 
and  killed. 

The  plaintiff  did  not  claim  at  the  trial  that  the  car  was 
defective  otherwise  than  in  respect  to  its  brake.  The  bur- 
den was  upon  her  to  show  that  the  brake  was  defective,  that 
the  defendant  knew  it,  or  that  the  defects  were  of  such  a 
character  that  in  the  exercise  of  ordinary  care  and  prudence 
it  ought  to  have  known  of  their  existence,  and  that  the 
defects  occasioned  the  accident. 

The  exceptions  state  that  the  plaintiff's  evidence  tended 
to  show  that  the  brake  was  defective  in  several  particulars, 
and  that  while  attempting  to  work  it  the  intestate  was  thrown 
from  the  car  in  consequence  of  such  defects,  while  that  of  the 
defendant  tended  to  show  that  the  brake  was  not  defective  ; 
that  if  the  defects  claimed  had  existed,  they  could  not  have 
occasioned  the  accident ;  that  the  car  had  not  reached  the 
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point  where  it  was  the  duty  of  the  intestate  to  apply  the 
brakes,  and  that  from  the  manner  in  which  he  was  seen  to 
fall  from  the  car,  and  the  position  in  which  he  was  found 
lying  upon  the  ground,  it  was  probable  that  he  was  seized 
with  and  fell  from  dizziness,  to  which  he  was  subject. 

Evidence  was  introduced  by  the  defendant  which  tended 
to  show  that  the  car  had  been  so  recently  built,  and,  until 
near  the  time  of  the  accident,  so  frequently  inspected,  that 
the  defendant  was  not  in  fault  if  it  was  then  defective  in  the 
respect  claimed  ;  that  the  guard  pins,  which  were  designed 
to  keep  the  brakes  upon  the  wheels  and  prevent  their  slip- 
ping, would  sometimes  get  loose  and  drop  out  by  the  shak- 
ing of  the  car  when  in  motion,  which  in  this  case  might 
have  happened  so  short  a  time  before  the  accident  that  the 
defendant  was  in  no  fault.  If  the  brake  was  defective  it 
was  a  question  for  the  jury  to  determine,  unless  waived, 
whether  the  defendant  knew  or  ought  to  have  known  it. 

It  is  not  unusual,  however,  for  counsel  in  the  trial  of 
causes  to  introduce  evidence  tending  to  support  proposi- 
tions which  they  afterwards  expressly  or  tacitly  abandon. 
A  point  need  not  be  expressly  waived  by  counsel  to  warrant 
the  omission  of  it  by  the  court  in  his  charge.  It  is  sufficient 
if  the  charge  is  in  accordance  with  the  views  expressed  by 
the  excepting  party's  counsel  in  argument.  It  is  hardly 
necessary  to  add  that  what  is  said  should  be  explicit 
enough  to  warrant  the  court  in  understanding  that  coun- 
sel waive  or  concede  the  point.  Wilmot  v.  Howard ^  39 
Vt.  447  ;   Good-win  v.  Perkins^  39  Vt.  598. 

The  defendant's  counsel  now  insist  that  they  did  not  aban- 
don the  claim  that  it  must  be  found  that  the  defendant  knew 
or  ought  to  have  known  of  the  defect,  and  that  the  court 
erred  in  withdrawing  that  claim  from  the  consideration  of 
the  jury. 

The  last  paragraph  of  the  charge  is  as  follows :  '*To 
justify  a  verdict  for  the  plaintiff,  you  must  find  that  the 
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brake  was  defective,  and  that  Foy's  death  was  occasioned 
by  reason  of  such  defect.  You  must  find  both  points  as  I 
have  stated.  There  is  no  controversy  between  the  parties 
as  to  this  rule.  They  agree  substantially  in  respect  of  it, 
and  it  must  be  upon  those  questions  that  you  find  a  verdict 
for  the  plaintiff.     You  must  find  them  both  established." 

The  defendant's  counsel  are  presumed  to  have  heard  this 
instruction.  They  took  no  exception  to  it,  and  made  no 
suggestion  to  the  judge  that  he  had  not  called  the  attention 
of  the  jury  to  all  the  points  relied  upon  in  defence. 

Viewed  in  the  light  of  the  paragraph  just  quoted,  the  first 
sentence  which  the  defendant's  counsel  have  copied  from  the 
charge  into  their  brief  would  seem  to  be  a  general  statement 
of  the  facts  that  must  be  established  to  entitle  the  plaintiff  to 
recover.  In  the  other  sentence  copied  the  judge  seems  to 
have  told  the  jury  what  they  must  find  to  warrant  such  a 
recovery.  The  statement  that  they  must  be  satisfied  that 
the  brake  was  defective  seems  merely  to  specify  in  what 
respect  the  defendant  must  be  found  negligent. 

After  deliberation  the  jury  came  in  and  asked  the  court 
this  question :  '*In  case  we  find  that  the  death  of  the  plain- 
tiff was  caused  by  a  defective  brake,  are  we  to  decide 
whether  the  defendant  was  negligent  or  not?"^-  The  de- 
fendant's counsel  then  submitted  this  written  request  to 
charge:  *'We  request  the  court  to  instruct  the  jury  in 
answer  to  their  inquiry,  that  if  they  find  from  the  evidence 
that  the  defendant  did  not  allow  the  car  to  leave  a  terminal 
point  in  a  defective  condition ;  that  if  it  got  out  of  repair 
after  leaving  such  terminal  point,  without  the  knowledge  of 
the  defendant,  it  is  not  liable ;  that  the  burden  is  upon  the 
plaintiff  to  show  negligence  in  this  particular."  Under  the 
rule  the  judge  was  not  bound  to  regard  this  request.  Cady  v. 
Otven^  34  Vt.  598.  It  was  his  duty,  however,  to  state  the  law 
correctly  in  reply  to  the  question  of  the  jury.  He  should  have 
embodied  in  his  reply  the  point  now  contended  for  unless 
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that  point  had  been  waived  by  defendant's  counsel.  The 
exceptions  state  that  the  plaintiff's  counsel  objected  to  the 
defendant's  request  as  being  out  of  time,  and  also  because 
**it  had  been  expressly  conceded  by  the  defendant  in  the 
argument  to  the  jury  that  the  plaintiff  was  entitled  to  recover 
if  the  jury  should  find  the  brake  defective,  and  that  the 
defect  was  the  cause  of  Foy's  death."  The  court  then 
replied  to  the  jury  as  follows :  "I  have  told  you  that  it 
was  the  duty  of  the  defendant  to  furnish  a  suitable  car 
with  a  suitable  brake  upon  it."  The  evidence  does  not 
disclose  the  history  of  the  car  for  a  few  days  prior  to  the 
accident,  nor  when  the  car  brake  became  defective,  if  it  was 
so.  There  is  no  testimony  tending  to  show  when  it  became 
out  of  repair,  but  as  I  understand  the  trial  the  defendant 
did  not  claim  but  that  it  is  liable,  if  the  brake  was  defective. 
You  have  heard  what  the  counsel  claim  upon  that  point,  and 
in  this  respect,  if  you  find  that  the  brake  was  defective  and 
Foy's  death  resulted  from  it  while  he  was  in  the  exercise  of 
due  care,  you  can  return  a  verdict  for  the  plaintiff." 

It  does  not  appear  that  the  defendant's  counsel  denied  the 
statement  made  by  the  plaintiflf's  counsel  that  one  point  **had 
been  expressly  conceded,"  nor  attempted  to  correct  the  un- 
derstanding of  the  court.  They  merely  excepted  to  the  refu- 
sal of  the  court  to  charge  as  requested,  and  to  the  charge  as 
given. 

The  presiding  judge  has  made  this  certificate  in  the  bill  of 
exceptions :  "Considering  the  course  of  the  trial,  the  evi- 
dence, the  closing  argument  of  the  counsel  for  the  defence, 
although  it  was  not  conceded  in  express  words,  I  understood 
and  therefore  certify  that  it  was  admitted  by  the  defendant 
upon  trial,  that  if  the  brake  was  defective  and  the  death  of 
Foy  was  occasioned  by  the  defective  brake,  the  plaintiflT  was 
entitled  to  recover." 

The  law  makes  it  the  duty  of  the  presiding  judge  to  cer- 
tify the  exceptions,  and  this  court  must  consider  the  cause  as 


Digitized  by 


Google 


Vt.]  DANIELS  V.  HATHAWAY.  247 


it  is  presented  by  the  record.  It  cannot  go  outside  and  con- 
sider facts  not  certified  ;  it  has  no  power  to  amend  the  rec- 
ord ;  that  power  belongs  to  the  county  court.  Murdoch  v. 
Hicks y  50  Vt.  683. 

If  we  had  the  right  to  look  into  the  record  we  have  not 
before  us  all  the  elements  which  the  judge  had  in  making 
his  certificate.  The  closing  argument  of  defendant's  coun- 
sel is  not  made  part  of  the  exceptions,  and  cannot  be  con- 
sidered by  us. 

yudgmeni  affirmed. 


GEORGE  DANIELS 


V. 


MAHALON  HATHAWAY  ET  AL. 


General  Term,  1892. 


Selectmen,     Highways,     No  -personal  liability  for  defects  • 
Duties  quasi  judicial, 

1.  The  selectmen  of  a  town,  as  their  powers  and  duties  are  at 

present  established,  are  not  personally  liable  for  an  injury 
sustained  through  a  defect  in  a  public  highway  in  that 
town. 

2.  The  duties  of  selectmen  in  reference  to  the  maintenance  and 

repair  of  highways  are  of  a  quasi  judicial  nature. 

Action  on  the  case  against  the  defendants  as  selectmen  of 
the  town  of  Calais.  Heard  at  the  March  term,  Washington 
county,  1892,  Thompson,  J.,  presiding,  upon  the  defend- 
ant's general  demurrer  to  the  declaration.     Demurrer  sus- 
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tained  fro  forma  ^  to  which  the  plaintiff  excepts.    The  case 
appears  in  the  opinion. 

yosepk  A,   Wing  for  the  plaintiff. 

No.  12,  Acts  1884,  made  it  the  duty  of  the  selectmen  to 
see  that  the  highways  of  a  town  are  kept  in  repair.  For  a 
wilful  violation  of  that  duty  they  should  be  liable. 

Huse  d'  Hoivland  for  the  defendant. 

The  selectmen  of  a  town  being  charged  with  a  public 
duty  in  reference  to  its  highways,  are  not  liable  to  an  indi- 
vidual for  a  neglect  of  that  duty.     2  Thomp.  Neg.  818-820. 

START,  J.  This  cause  was  heard  on  demurrer  to  the 
declaration.  In  the  declaration  it  is  alleged  that  the  defend- 
ants were,  on  the  30th  day  of  May,  1891,  selectmen  of  the 
town  of  Calais  ;  that  there  was  a  certain  described  highway 
in  said  town  which  it  was  the  duty  of  the  town  to  keep  in 
good  and  sufficient  repair ;  that  by  special  statute  it  is  made 
the  duty  of  selectmen  of  towns,  in  case  of  the  neglect  of 
other  officers,  to  keep  the  highways  in  good  and  sufficient 
repair ;  that  on  the  day  and  year  aforesaid  said  highway 
was  insufficient  and  out  of  repair,  in  that  there  was  no  guard 
to  prevent  teams  and  travelers  from  falling  into  a  pond  over 
which  said  highway  is  built ;  that  the  road  had  been  in  this 
condition  for  a  long  time,  which  was,  or  should  have  been, 
known  to  the  selectmen  of  the  town  ;  that  the  plaintiff,  on 
the  day  and  year  aforesaid,  lost  a  mare,  and  was  other- 
wise damaged  by  reason  of  the  insufficiency  and  want  of 
repair  aforesaid. 

The  declaration  seems  to  be  framed  with  reference  to  a 
recovery  on  account  of  damages  accruing  to  the  plaintiff 
by  reason  of  the  omission  of  the  defendants,  as  selectmen 
of   the   town  of  Calais,  to  perform  a  duty  imposed   upon 
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them  in  respect  to  highways,  when  the  officers  upon  whom 
the  duty  primarily  rests  have  been  negligent  in  its  perform- 
ance. The  liability  of  public  officers  to  an  individual  for 
their  negligence  in  the  discharge  of  an  official  duty  depends 
entirely  upon  the  nature  of  the  duty  in  the  performance  of 
which  such  negligence  is  alleged.  To  ascertain  what  the 
powers  and  duties  of  selectmen  are,  and  whether  they  are 
to  be  exercised  ministerially  or  otherwise,  resort  must  be 
had  to  the  statute,  for,  outside  of  the  statute  by  which  their 
powers  and  duties  are  prescribed,  they  have  no  authority, 
and  are  under  no  obligation  to  the  public. 

It  is  provided  by  No.  17,  of  the  Acts  of  1884,  that  in  the 
absence  of  any  other  officers  or  agents  appointed  by  the 
town,  or  in  case  of  the  refusal  or  neglect  of  such  officers  or 
agents  to  keep  the  highways  and  bridges  in  good  repair,  the 
selectmen  of  such  town  shall  have  charge  of  the  same,  and 
shall  see  to  it  that  all  highways  and  bridges  in  such  town 
are  kept  in  good  and  sufficient  repair  at  all  seasons  of  the 
year.  It  will  be  noticed  that  the  duty  imposed  and  the 
authority  conferred  by  this  statute  are  upon  the  board  of 
selectmen,  and  not  upon  the  individual  members  of  the 
board.  If  a  selectman  is  liable  in  an  action  by  an  indi- 
vidual who  has  sustained  damages  by  reason  of  the  failure 
of  the  board  of  selectmen  to  keep  the  highways  in  good 
and  sufficient  repair,  as  this  statute  provides,  he  is  liable 
because  he  is  ,a  member  of  the  board,  and  the  board  has 
been  negligent  in  the  performance  of  a  duty  imposed  up- 
on it. 

R.  L.,  §  2,913,  provides  that  highways  shall  be  laid  out, 
made,  repaired,  and  damages  to  land  owners  paid  by  the 
town  in  which  such  highwa5's  are  situated,  except  as  other- 
wise specially  provided  by  law.  By  this  statute  it  is  made 
the  duty  of  towns  to  keep  their  highways  in  repair,  and  the 
declaration  alleges  that  such  was  the  duty  of  the  town  of 
Calais.     The  duty  thus  imposed  is  strictly  a  corporate  duty. 
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and  is  to  be  performed  for  the  benefit  of  the  public,  and'  not 
for  any  gain  or  advantage  to  the  corporation  or  its  officers. 
A  town  can  perform  this  duty  only  through  its  agents,  and 
the  act  of  1884  makes  it  the  duty  of  the  board  of  selectmen, 
in  certain  cases,  to  perform  the  duty  resting  on  the  town  for 
the  benefit  of  the  general  public.  But  no  duty  is  imposed 
upon,  or  authority  given  to,  one  selectman.  The  duty  im- 
posed and  authority  conferred  are  upon  the  board,  and  the 
board  can  act  only  by  a  majority.  R.  L.,  §  3,  provides 
that  where  joint  authority  is  given  to  three  or  more,  the  con- 
currence of  a  majority  of  such  number  shall  be  sufficient, 
and  shall  be  required  in  its  exercise.  In  re  Thorpe  64  Vt. 
398,  in  construing  this  statute,  the  court  held  that  the  duties 
imposed  and  authority  conferred  by  statute  upon  three  super- 
visors of  the  insane,  called  for  the  finding  of  facts  and  the 
exercise  of  judgment  and  discretion  by  a  majority  of  the 
board,  and  that  the  duties  imposed  and  the  powers  conferred 
by  the  statute  could  not  be  performed  by,  or  delegated  to, 
one  of  their  number. 

A  selectman  may  adjudge  that  other  officers  have  neg- 
lected their  duty,  and  that  certain  repairs  ought  to  be  made, 
but  he  is  powerless  to  make  them,  or  cause  them  to  be  made, 
except  through  the  action  of  the  board  of  selectmen.  He 
may  exercise  the  best  of  judgment  and  discretion ;  he  may 
be  zealous  and  watchful ;  but  he  can  do  nothing  for  the 
safety,  convenience,  or  comfort  of  the  public,  except  as  a 
member  of  the  board.  He  can  vote  for  or  against  making 
repairs,  but  he  must  abide  by  the  action  of  the  majority. 
He  cannot  order  repairs  upon  the  credit  of  the  town ;  the 
board  only  can  do  this.  Hunkins  v.  yohnson^  45  Vt.  131. 
To  hold  selectmen  liable  to  an  individual  for  damages  result- 
ing from  want  of  repairs  upon  a  highway  is  to  hold  them 
liable  for  the  omissions  of  the  board.  To  hold  that  an  indi- 
vidual member  of  the  board  is  liable  for  such  damages  is  to 
hold  him  accountable  for  the  omissions  of  the  board,  or  his 
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vote  as  a  member  of  the  board  ;  to  hold  a  selectman  account- 
able for  his  vote  and  official  acts  as  a  member  of  the  board 
is  a  restraint  upon  the  free  and  independent  exercise  of  the 
judgment  and  discretion  which  public  officers  are  supposed 
to  exercise,  and,  when  selected  to  office,  are  presumed  to  be 
capable  of  exercising,  and  leaves  the  question  as  to  what 
his  judgment  ought  to  have  been,  and  what  discretion  he 
ought  to  have  exercised,  to  be  determined  by  courts  and 
jurors  from  the  opinion  of  witnesses ;  and  for  error  of  judg- 
ment, or  failure  to  exercise  such  discretion  as  courts  and 
jurors  think  he  ought  to  have  exercised,  he  must  be  subject 
to  an  action  and  mulcted  in  damages,  for  the  payment  of 
which  the  earnings  of  a  lifetime  may  be  required.  In  deter- 
mining whether  the  legislature  intended  to  visit  such  conse- 
quences upon  public  officers  by  the  enactment  in  question, 
it  may  be  profitable  to  examine  the  statute  providing  for 
selectmen,  their  powers  and  duties,  the  emoluments  of  the 
office,  and  the  duties  of  other  road  officers. 

The  office  of  selectman  is  a  town  office,  and  the  person 
selected  must  take  the  oath  of  office  and  serve  unless  he  has 
good  reason  for  not  serving,  or  others  are  unjustly  excused 
from  serving,  or  pay  a  fine.  R.  L.,  §  2,671.  The  person 
elected  may  have  sufficient  intelligence  to  know  that  he  has. 
not  the  judgment  and  discretion  necessary  to  perform  the 
duties  of  the  office,  but  in  this  State  this  has  not  been  held 
to  be  a  legal  excuse  for  not  serving.  If  our  statute  admits 
of  the  interpretation  claimed  by  the  plaintiff,  the  person 
elected  must  pay  a  fine,  or  be  liable  for  such  damages  as 
may  accrue  to  individuals,  because  nature  has  not  endowed 
him  with  the  judgment  and  discretion  necessary  to  perform 
the  duties  of  the  office.  But  this  is  not  all.  If  he  is  liable 
for  the  omissions  of  the  board  of  which  he  is  a  member,  he 
must  answer  in  damages  for  the  ignorance  and  incompetency 
of  his  associates ;  and  if  the  town  electing  him  elect  high- 
way surveyors,  road  commissioners,  or  agents,  he  must  like- 
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wise  answer  for  their  refusal  or  neglect.  The  law  has  not 
supplied  selectmen  with  the  pecuniary  means,  or  armed  them 
with  the  coercive  power,  requisite  to  meet  and  sustain  such 
an  enormous  and  dangerous  responsibility.  By  the  statute 
in  force  at  the  time  of  the  injury  complained  of,  towns  could 
vote  to  have  the  highway  tax  paid  in  labor,  and  elect  high- 
way surveyors ;  and  in  such  case  selectmen  could  not  assess 
a  highway  tax  payable  in  money,  unless  authorized  to  do  so 
by  vote  of  the  town.  Such  surveyors  were  required  to  take 
charge  of  and  keep  in  repair  the  highways  in  their  respect- 
ive districts,  and  collect  and  expend  the  highway  tax.  No. 
17,  Acts  of  1890  ;  R.  L.,  §  2,751.  Towns  could  elect  three 
commissioners  of  streets  and  highways  instead  of  highway 
surveyors,  and  such  commissioners  were  required  to  have 
the  care  of,  and  make  and  repair,  the  highways,  and  expend 
the  money  raised  for  that  purpose.     R.  L.,  §  3,082. 

Towns  could  direct  the  selectmen  to  make  contracts  for 
repairing  the  highways  and  bridges  of  the  town  for  a  term 
not  exceeding  four  years,  and  in  such  case  it  is  made  their 
duty  to  inspect  the  highways  in  the  months  of  June  and 
November  of  each  year.  R.  L.,  §§  3,086,  3,091.  Towns 
could  also  adopt  any  mode  other  than  that  provided  by  law 
for  expending  the  money  raised  for  highway  purposes,  and 
could  appoint  one  or  more  agents  to  lay  out  and  expend 
such  money,  or  could  adopt  any  other  regulations  to  secure 
the  faithful  and  advantageous  expenditure  of  the  money  ap- 
propriated for  highways.     R.  L.,  §  3,099. 

When  highway  surveyors,  commissioners  or  agents  are 
elected,  or  the  town  adopts  some  other  regulation  for  the 
expenditure  of  moneys  appropriated  for  highways,  select- 
men have  no  available  funds  out  of  which  they  can  repair 
the  highways.  They  can  pledge  the  credit  of  the  town  for 
such  repairs,  but  they  may,  or  may  not,  be  able  to  find  per- 
sons willing  to  make  the  repairs  and  wait  for  the  town  to 
vote  a  tax  to  pay  for  the  same.     If  the  plaintift^'s  construc- 
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tion  of  the  act  of  1884  is  correct,  then  highway  surveyors, 
commissioners  or  agents  may  have  in  their  hands  all  of  the 
money  appropriated  for  repairing  highways,  and  refuse  or 
neglect  to  make  the  necessary  repairs ;  and  in  such  case  the 
selectmen,  without  available  funds,  maybe  required  to  make 
the  repairs,  or  pay  all  damage  that  may  accrue  to  individu- 
als by  reason  of  the  insufficiency  and  want  of  repair  of  high- 
ways in  their  respective  towns. 

The  duties  of  selectmen  are  not  limited  to  building  and 
repairing  highways.  The  duties  imposed  upon  them  by 
special  statutes  are  numerous,  and  in  addition  to  the  du- 
ties imposed  by  special  enactments,,  they  are  required  to 
have  the  general  supervision  of  the  concerns  of  the  town, 
and  to  cause  duties  required  by  law  of  towns,  not  committed 
to  the  care  of  any  particular  officers,  to  be  duly  performed 
and  executed.     R.  L.,  §  2,692. 

The  statute  has  made  no  provision  whereby  selectmen  can 
recover  for  their  services.  They  have  no  fund  out  of  which 
they  can  pay  themselves.  They  are  required  to  serve,  and 
must  do  so  without  compensation,  unless  the  town,  by  vote 
or  otherwise,  provides  a  compensation.  Boyden  v.  Brook- 
line^  8  Vt.  284 ;  Barnes  v.  Bakersfield^  57  Vt.  375. 

R.  L.,  §  2,752,  provides  that  when  an  action  is  given  to 
the  selectmen,  overseer  of  the  poor  or  town  treasurer,  the 
action  shall  be  brought  in  the  name  of  the  town  to  which 
such  selectmen,  overseer  or  treasurer  belongs ;  and  if  the 
action  is  given  against  such  officers,  it  shall  be  brought 
against  such  town. 

It  has  been  held  that  towns  and  other  municipal  corpora- 
tions created  for  governmental  purposes  are  not  liable  to  a 
private  action  for  neglect  to  keep  their  highways  in  repair, 
or  for  the  neglect  of  their  officers  in  this  respect,  unless  such 
liability  is  expressly  imposed  by  statute.  Baxter  v. 
Winoosii  Turnpike  Co..  22  Vt.  114;  Hyde^  Admr.y  v. 
Jamaica^  27  Vt.  443;   State  v.  Burlington^  36  Vt.  521; 
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Bates  V.  The  Village  of  Rutland,  62  Vt.  178 ;  Parker 
and  Wife  v.  The  Village  of  Rutland,  56  Vt.  224.  The 
primarj^  duty  of  keeping  highways  in  repair  rests  upon  the 
town,  and  if  a  town  is  not  liable  to  an  individual  sustaining 
^•damage  by  reason  of  its  omission  to  perform  a  duty  imposed 
by  statute,  it  is  difficult  to  see  how  its  agents,  charged  with 
the  performance  of  that  duty  for  their  principal,  or  for  the 
public,  can  be  held  liable  for  an  omission  to  do  so ;  and  we 
think  the  legislature  did  not  intend  that  selectmen  should  be 
chargeable  with  anj*^  greater  responsibility,  by  private  suit, 
in  respect  to  strictly  official  duties,  than  their  principal,  the 
town,  on  which  the  duty  primarily  rests ;  and  in  the  absence 
of  statutory  provision,  Selectmen  charged  with  duties,  the 
performance  of  which  requires  the  exercise  of  judgment  and 
-discretion,  serving  by  compulsion  and  not  entitled  to  com- 
pensation as  a  matter  of  right,  are  not  liable  for  damages 
accruing  to  an  individual  by  reason  of  their  omission  to 
keep  the  highways  in  repair. 

In  view  of  the  fact  that  selectmen  may  be  required  to 
serve  without  compensation,  their  varied  and  uncertain  du- 
ties, tlie  duties  imposed  upon  other  officers,  and  the  statutes 
and  authorities  above  cited,  it  is  clear  that  it  is  not  the  duty 
of  selectmen,  nor  is  it  intended,  that  in  the  performance  of 
their  official  duties  in  respect  to  highways  they  shall  super- 
intend, in  person,  the  construction  or  repair  thereof,  or  be- 
come laborers  or  operatives  thereon.  In  matters  relating  to 
highways  they  act  as  a  board,  and  their  duties  are,  to  a  cer- 
tain extent,  judicial,  or  quasi  judicial.  It  is  their  duty  to 
seek  information  as  to  the  existence  or  non-existence  of  cer- 
tain facts,  form  a  judgment,  and  act  accordingly ;  they  are 
to  determine  whether  other  officers  have  refused  or  neglected 
to  perform  their  duty.  If  they  find  they  have  not,  it  is  not 
their  duty  to  order  repairs  ;  but  if  they  find  there  has  been  a 
refusal  or  neglect  on  the  part  of  other  .officers,  or  an  absence 
of  other   officers,    it   is  their   duty   to  determine   what   re- 


Digitized  by 


Google 


Vt.]  DANIELS  V.  HATHAWAY.  255 


pairs  are  necessary,  where  they  are  most  needed,  where  the 
means  at  their  command  can  be  most  judiciously  expended, 
what  dangers  ought  to  be  guarded  against,  determine  whether 
there  are  insufficiencies,  and  if  they  find  there  are,  to  adopt 
plans  for  building  or  repairing  the  same,  award  contracts  for 
the  work,  or  order  the  same  repaired  upon  the  credit  of  the 
town.  The  performance  of  these  duties  requires  the  exer- 
cise of  judgment,  and  for  the  exercise  of  this  judgment,  or 
an  omission  to  exercise  such  judgment  as  some  other  author- 
ity may  think  they  ought  to  have  exercised,  they  are  not 
responsible  to  an  individual.  The  exercise  of  these  powers 
is  discretionary,  to  be  exercised  or  withheld  according  to  the 
judgment  of  a  majority  of  the  board  as  to  what  is  necessary 
and  proper.  Discretionary  power  is,  in  its  nature,  indepen- 
dent, and  to  make  those  who  wield  it  liable  to  be  called  to 
account  by  some  other  authority  is  to  take  away  discretion 
and  destroy  independence.  Discretion,  to  a  certain  extent, 
implies  judicial  functions ;  and  when  officers  act  in  such  a 
capacitj',  they  are  not  liable  to  any  private  person  for  a  neg- 
lect to  exercise  these  powers,  nor  for  the  consequences  of  a 
lawful  exercise  of  them  where  no  corruption  or  malice  can 
be  imputed,  and  they  keep  within  the  scope  of  their  official 
duties  and  authority.  It  is  not  enough  to  charge  or  show 
that  they  omitted  to  act  when  they  ought  to  have  done  so,  or 
that  their  decisions  were  erroneous.  Tealy  v.  Pinky  43  Pa. 
St.  212,  (82  Am.  Dec.  556)  ;  McConnellx.  Dewey,  5  Neb. 
389 ;  Downer  v.  Lent,  6  Cal.  94,  (65  Am.  Dec.  489)  ; 
Waldron  v.  Berry,  51  N.  H.  136;  Stewart  v.  Southard, 
17  Ohio  402  ;  Dunlap  v.  Knaff,  14  Ohio  St.  64,  (82  Am. 
Dec.  468)  ;  Lynn  v.  Adams^  2  Ind.  143. 

We  are  aware  that  in  some  States  road  officers  have  been 
held  liable  to  individuals  for  injuries  sustained  by  reason  of 
their  neglect  to  keep  highways  in  repair ;  but  we  apprehend 
that  it  will  be  found  that  the  statutes  of  such  States  differ 
materially  from  those  of  our  own.     In  the  case  of  County 
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Commissioners  v.  Duckctt^  20  Md.  468,  (83  Am.  Dec.  557) 
the  commissioners  were  held  liable  for  suffering  a  public 
road  to  be  out  of  repair,  under  a  statute  constituting  and 
declaring  county  commissioners  a  corporation  and  body  pol-^ 
itic,  and  enacting  that  they  shall  have  charge  of  and  control 
over  the  property  owned  by  the  county,  and  county  roads- 
and  bridges,  that  they  may  sue  and  be  sued,  levy  all  need- 
ful taxes  on  the  assessable  property  within  the  county  liable 
to  taxation,  and  pay  and  discharge  all  claims  on  or  against 
the  county  which  have  been  expressly  or  impliedly  author- 
ized by  law.  Bowie,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  said  :  "The  law  has  supplied  the  defendants  with 
ample  means,  and  armed  them  with  coercive  powers,  suffi- 
cient  to  meet  and  sustain  their  liabilities.  The  appellants 
being  sued  in  their  official  corporate  character,  are  in  fact 
but  the  representatives  and  agents  of  the  county,  all  the  re- 
sources of  which  are  placed  at  their  disposal  to  enable  them 
to  perform  their  legal  obligations,  express  or  implied."  It 
will  be  seen  from  an  examination  of  our  statutes  that  select- 
men have  no  such  powers,  and  are  under  no  such  liability. 
They  have  no  fund  out  of  which  they  can  pay  damages ; 
they  are  dependent  upon  the  action  of  the  town  for  availa- 
ble funds ;  their  duties  are  varied,  uncertain,  and  dependent 
upon  circumstances ;  their  powers  in  respect  to  highways 
may  be  controlled  and  varied  by  the  acts  of  the  town  and 
other  town  officers ;  their  services  may  be  required  without 
compensation.  There  is  not  that  certainty  of  compensation, 
of  available  funds  with  which  to  make  repairs,  freedom  or 
choice  of  action,  precision  and  certainty  of  duty  and  power» 
that  ought  to  make  them  responsible  to  individuals  for  omis- 
sions to  perform  strictly  official  duties. 

Jiidgtncnt  affirmed  and  cause  remanded. 
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SCOTT  DUNKLEE  v.  C.  M.  GOODENOUGH. 


Windham  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rowell  and  Start,  JJ. 

Pleading^.    Former  recovery .     Whole  record  inspected  upon 

general  demurrer.     Replication  cannot  both  deny  and 

avoid.    Discontinuance  of  justice  suit  after  appeal, 

1.  A  plea  of  a  former  recovery  which  alleges  in  proper  form  an 

impleading  before  a  justice  of  the  peace  for  the  same  causes 
of  action,  and  avers  that  the  defendant  recovered  judgment 
in  said  action  upon  said  several  causes  of  action,  is  good  as 
showing  a  former  recovery  upon  the  merits. 

2.  A  replication  to  such  a  plea  which  admits  the  impleading  and 

judgment,  alleges  that  it  was  upon  a  plea  in  abatement,  and 
that  the  plaintiff  took  an  appeal,  and  before  the  session  of 
the  county  court  discontinued  his  suit,  must  be  construed 
as  in  confession  and  avoidance. 

3.  A  plaintiff  in  a  justice  suit,  after  judgment  against  him,  can 

not  discontinue  his  suit  while  pending  upon  appeal  before 
entrv'  in  the  county  court. 

4.  A  plaintiff  cannot,  by  his  replication,  both  deny,  and  confess 

and  avoid  the  plea. 

5.  In  applying  the  rule  that  a  general  demurrer  reaches  the  first 

substantial  defect,  the  whole  record  must  be  looked  into. 

6.  So  where  the  plea  is  good  upon  its  face,  the  replication  bad, 

while  the  rejoinder  contains  matter  which  shows  that  the 
plea  is  not  good  in  fact,  judgment  upon  general  demurrer 
to  the  rejoinder  should  be  for  the  plaintiff. 

General  assumpsit.     Heard  upon  general  demurrer  to  the 
defendant's  rejoinder  at  the  September  term,  1892,  Munson, 
17 
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J.,  presiding.  Judgment  overruling  the  demurrer,  and  that 
the  rejoinder  is  sufficient.     The  plaintiff  excepts. 

To  the  plaintiffs  declaration,  which  was  in  the  common 
form,  the  defendant  plead  a  former  recovery.  The  ques- 
tions considered  arise  upon  the  subsequent  replication  and 
rejoinder,  which  were  as  follows : 

**And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  de- 
fendant by  him  above  pleaded,  saith  that  the  said  plaintiff 
by  reason  of  anything  by  the  said  defendant  in  that  plea 
alleged  ought  not  to  be  barred  from  having  or  maintaining 
his  aforesaid  action  thereof  against  the  defendant,  because 
he  says,  that  though  true  it  is  that  the  said  plaintiff  implead- 
ed the  said  defendant  before  said  justice  of  the  peace  for  the 
cause  therein  mentioned,  the  defendant  appeared  before  said 
justice  at  the  time  and  place  mentioned  in  said  plea  and  filed 
a  plea  in  abatement  of  said  writ,  in  the  words  and  figures 
following,  to  wit  : 

^'^  Scott  Dunklee     )  Before 

V.  >RovALL  Tyler,  Esquire, 

C  M,  Goodenougk.  }  Justice  of  the  Peace. 

*'And  now  the  defendant  comes  and  says  that  the  writ  in 
said  suit  was  made  returnable  on  the  fifth  day  of  December, 
1887,  at  ten  o'clock  in  the  forenoon,  at  the  office  of  Water- 
man, Martin  &  Hitt,  in  Brattleboro,  in  the  county  of  Wind- 
ham, and  by  the  declaration  therein  contained  the  plaintiff 
declared  against  the  defendant  for  money  had  and  received 
by  the  defendant  to  the  plaintifl^'s  use,  for  money  lent  and 
accommodated  by  the  plaintiff  to  the  defendant,  for  money 
laid  out  and  expended  by  the  plaintiff  for  the  defendant,  for 
work  and  labor  done  and  performed  by  the  plaintiff  for  the 
defendant,  for  goods,  wares,  and  merchandise  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  for  money  found 
due  from  the  defendant  to  the  plaintiff  on  accounting,  and 
for  money  due  from  the  defendant  to  the  plaintiff  for  the  use 
and  occupation  of  premises  of  the  plaintiff,  as  by  the  writ 
and  declaration  more  fully  appears ;  that  by  agreement  of 
the  parties  before  the  return  day  of  said  writ  the  same  was 
continued  to  this  19th  day  of  December,  1887,  at  the  same 
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hour  and  place ;  that  since  said  continuance  the  defendant 
has  craved  a  specification  of  the  claim  of  the  plaintiff  upon 
which  said  suit  is  brought,  and  it  is  now  read  to  him  ;  that 
thereupon  the  defendant  further  says  that  said  suit  is  brought 
to  recover  a  demand  for  goods,  wares  and  merchandise,  to 
wit:  One  sewing  machine,  sold  and  delivered  by  the  plain- 
tiff to  the  defendant,  to  wit,  on  the  i6th  day  of  October, 
1883,  and  not  upon  any  promissory  note  given  in  liquidation 
of  said  demand ;  that  said  sewing  machine  was  sold  and 
delivered  by  the  plaintiff  to  the  defendant  in  Newfane,  in 
the  county  of  Windham,  and  not  in  said  Brattleboro ;  that 
at  the  time  of  the  bringing  of  this  suit  the  defendant  resided, 
and  has  ever  since  resided,  in  said  Newfane,  and  not  in  said 
Brattieboro,  and  that  said  suit  should  be  brought  and  tried 
in  said  Newfane,  and  not  in  said  Brattleboro. 

"Wherefore  he  prays  judgment  of  said  suit  that  the  same 
may  abate 

C.  M.  GoODENOUGH. 

**And  the  plaintiflT  joined  issue  on  said  plea,  and  said  plea 
in  abatement  was  sustained  by  the  court,  and  the  defendant 
recovered  judgment  upon  said  plea  in  abatement  and  for  his 
legal  costs,  which  are  the  same  impleading  and  judgment 
set  forth  in  the  defendant's  second  plea,  and  the  said  plaintiff 
appealed  from  said  judgment  to  the  next  term  of  said  county 
court,  and  failed  to  enter  an  appearance  in  said  court  as 
therein  set  forth,  but  he  says  that  after  the  rendition  of  said 
judgment,  to  wit:  On  the  first  day  of  March,  A.  D.  1889, 
before  said  term  of  court,  and  before  the  commencement  of 
this  suit,  and  while  said  cause  was  pending  on  said  appeal 
he  discontinued  said  cause  and  notified  the  defendant  thereof, 
wherefore  said  appeal  was  not  entered  at  said  term  of  court 
as  set  forth  in  the  defendant's  plea ;  and  this  he  is  ready  to 
verify ;  wherefore  he  prays  judgment  and  his  damages  by 
him  sustained  by  reason  of  the  not  performing  of  the  said 
several  promises  and  undertakings  as  in  his  declaration 
mentioned." 

REJOINDER. 

*'And  the  said  defendant,  as  to  the  said  replication  of  the 
said  plaintiflT  to  the  plea  of  the  said  defendant  by  himself 
secondly  above  pleaded,  says  that  the  said  plaintiflT  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against 
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him,  the  said  defendant,  because  he  says  though  true  it  is 
that  upon  the  issue  joined  on  said  plea  of  abatement  the  de- 
fendant recovered  judgment  upon  said  plea  of  abatement 
and  for  his  costs  as  stated  in  the  plaintiff's  replication,  that 
judgment  was  also  rendered  upon  said  same  plea  in  abate- 
ment, and  issue  joined  thereon,  by  the  said  justice  for  the 
said  defendant,  as  by  the  record  still  remaining  in  said  jus- 
tice court  fully  appears,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  the  said 
defendant." 

Wcitenna7ty  Martin  d'  Hitt  for  the  plaintiff. 

A  judgment  is  no  bar  unless  upon  the  merits.  R.  L.,  § 
905,  Sub.  Div.  Ill;  Morse  v.  Presbrey^  5  Foster  299; 
Eaton  v.  Badger^  j^^i  N.  H.  228;  Freem.  Judg.,  §  120; 
Chitty  PI.  198  ;    Walker  v.  Davis,  i  Gray  506. 

The  plea  before  the  justice  was  not  in  abatement,  but  to 
the  jurisdiction.  Cunningham  v.  Caldbeck^  63  Vt.  91 ; 
Steph.  PI.  n.  20,  page  46;  Bac.  Ab.  Pleas,  etc.,  E,  2; 
I  Chitty  PI.  427  ;  Gould  PI.,  §§  13-30. 

The  genera,!  demurrer  reaches  the  first  substantial  defect. 
Swift  v.  Hamlin,  Bray.  189;  Gould  PI.  474;  Dunklee\. 
Goodenotigh,  63  Vt.  459. 

The  plaintiff  might  discontinue  his  suit  while  pending  on 
appeal.  Gould  PI.  291  ;  Hill  v.  Dtinlap,  15  Vt.  645 ; 
Ballou  v.  Ballou  et  aL,  26  Vt.  673. 

Haskins  &  Stoddard  for  the  defendant. 

The  plaintiff  could  not  discontinue  his  suit  while  pending 
on  appeal  from  a  final  judgment  against  him.  Freem. 
Judg.,  §  116;  Allen  v.  Huntington  et  aL,  2  Aik.  249;  R. 
L.,  §  1,064;   7<^««^/  V.  Glynn^  12  Vt.  480. 

TAFT,  J.  The  questions  in  this  case  are  raised  by  gen- 
eral demurrer  to  the  rejoinder.    The  declaration  is  sufficient. 
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The  defendant  pleads  former  recovery.  He  alleges  in  his 
plea,  with  proper  averment  of  time,  place  and  court,  that 
he  was  theretofore  impleaded  before  one  justice  of  the  peace, 
Tyler,  for  not  performing  the  very  same  identical  promises 
and  undertakings,  each  and  every  one  of  them  in  said  dec- 
laration mentioned,  and  that  he  recovered  judgment  in  said 
action  uj>on  said  several  causes  of  action^  and  for  his  legal 
costs.  This  is  a  sufficient  allegation  that  the  judgment  was 
upon  the  merits.  The  allegation  cannot  be  sustained  by 
proof  that  the  disposition  of  the  case  was  upon  a  plea  to 
the  jurisdiction,  in  abatement,  nonsuit,  discontinuance,  etc. 
It  is  alleged  in  the  plea  that  in  the  proceedings  before  Jus- 
tice Tyler,  after  judgment  was  rendered  for  the  defendant, 
the  plaintiff  appealed  to  the  then  next  term  of  the  Windham 
county  court,  but  failed  to  enter  his  appeal,  whereby  the 
judgment  remained  in  force  (R.  L.,  §§  1,064-5).  The 
plea,  on  its  face,  is  good,  for  it  shows  a  former  recovery  for 
the  same  cause  of  action. 

The  next  question  that  arises  is,  what  is  the  character  of 
the  replication  ?  It  should  be  either  in  denial,  or  in  confession 
and  avoidance.  It  is  not  in  terms  a  plea  nul  tie/  record;  it 
admits  that  the  defendant  recovered  a  judgment,  but  alleges 
that  it  was  upon  a  plea  in  abatement ;  an  argumentative  way 
of  saying  that  the  defendant  did  not  recover  the  judgment 
set  forth  in  the  plea.  If  there  was  nothing  more  in  the  plea 
it  might  be  regarded  as  one  of  nul  tiel  record  in  an  argu- 
mentative form.  But  there  is  added  a  fact  that  we  think 
makes  the  replication  one  more  in  the  nature  of  confession 
and  avoidance  than  of  denial ;  it  admits  the  impleading  and 
judgment,  setting  forth  that  the  latter  was  upon  a  plea  in 
abatement,  that  an  appeal  was  taken  and  a  failure  to  enter 
it,  and  avers  that  after  the  judgment  and  appeal,  and  before 
the  term  of  the  county  court  to  which  the  appeal  was  taken, 
and  while  said  cause  was  pending  on  appeal,  the  plaintiff 
discontinued  said  cause  and  notified  the  defendant  thereof, 
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wherefore  the  said  appeal  was  not  entered  as  set  forth  in  said 
plea.  The  plea  set  forth  in  the  replication  and  styled  a  plea 
in  abatement  is,  in  reality,  a  plea  to  the  jurisdiction.  Cun^ 
7iingham  v.  Caldbeck^  63  Vt.  91.  The  plaintiff  could  not 
discontinue  the  suit  in  the  manner  alleged.  In  yenney  v. 
Glynn  y  12  Vt.  480,  it  was  held  that  after  an  appeal  was 
taken  from  a  justice  judgment,  and  before  it  was  entered  in 
the  county  court,  the  plaintiff  could  not  discontinue  the  suit. 
The  case  of  Hill  v.  Dunlap^  15  Vt.  645,  cited  by  plaintiff, 
was  a  case  in  which  the  discontinuance  was  before  the  entry 
of  the  case  in  the  justice  court,  and  in  Ballou  v.  Ballouj  26 
Vt.  673,  the  question  was  not  involved,  as  the  suits  were  for 
different  causes  of  action,  and  the  question  of  discontinuance 
was  immaterial.  It  is  suggested  that  the  replication  does  not 
confess  the  judgment  set  forth  in  the  plea,  that  it  alleges  a 
different  kind  of  a  judgment.  It  is  not  necessary  that  a 
pleading  in  confession  and  avoidance  should  admit  the  truth 
of  the  adverse  statement  absolutely  and  to  all  purposes.  It 
is  sufficient  if  the  pleading  gives  color ^  /.  (?.,  confesses  the 
matter  adversely  alleged  to  such  an  extent,  at  least,  as  to 
admit  some  apparent  right  in  the  opposite  party  which  re- 
quires to  be  encountered  and  avoided  b}'^  the  allegation  of 
new  matter.  The  plaintiff  admits  a  judgment,  but  attempts 
to  give  it  a  more  limited  effect  than  what  is  claimed  for  it  by 
the  defendant,  and  then,  whatever  its  character  may  be, 
avoids  it  wholly  by  alleging  a  discontinuance.  The  pleader 
by  the  rejoinder  takes  the  same  view  of  the  matter,  for  he 
reiterates  the  broader  scope  of  the  judgment  which  is  denied 
by  the  replication.  See  Heard's  Civil  Pleading,  p.  150.  If 
the  character  of  the  replication  is  ambiguous,  it  must  be 
construed  adversely  to  the  pleader,  and  as  a  traverse  or  de- 
nial of  the  plea  would  be  good,  it  must  be  held  to  be  a  repli- 
cation in  confession  and  avoidance,  for  as  such  it  is  clearly 
bad,  for  the  plaintiff  could  not  discontinue  his  suit  in  vaca- 
tion.    In  ^ome  respects  the  replication  is  more  like  a  denial 
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and  avoidance  than  a  confession  and  avoidance,  /.  e,j  it 
argumentatively  denies  the  judgment,  and  then  avoids  it 
by  a  discontinuance ;  this  the  plaintiff  cannot  do,  for  one 
cannot  deny  and  avoid ;  he  must  either  deny,  or  confess  and 
avoid ;  and  he  cannot  confess  and  avoid  and  at  the  same 
time  traverse.  Gould's  PI.  c.  7,  §  34;  Com.  Dig.  Pleader, 
G.  3;  Bedel  y.  Lully  Cro.  Jac.  221  ;  Oystead  v.  Shed^  13 
Mass.  520.  To  deny  the  judgment  would  be  repugnant  to 
the  pleader's  own  confession  that  there  was  a  judgment,  and 
he  took  an  appeal  and  then  discontinued  his  suit.  The 
pleader  evidently  did  not  attempt  to  plead  nul  tiel  record. 
He  says  there  was  a  judgment,  but  it  was  avoided  by  a  dis- 
continuance. The  gist  of  the  replication  is  the  discontinu- 
ance, and  it  is  in  fact  immaterial  whether  the  judgment  set 
forth  in  the  plea  is  confessed  or  denied,  for  the  discontinu- 
ance in  vacation  was  legally  impossible,  and  the  replication 
for  that  reason  is  bad  in  substance,  and  therefore  no  answer 
to  the  plea. 

The  defendant  in  the  rejoinder  does  not  attempt  to  answer 
the  replication,  i.  ^.,  the  allegation  of  the  discontinuance  of 
the  action,  but  concedes  that  the  judgment  was  rendered 
"on  said  plea  in  abatement"  for  his  costs,  and  alleges  that 
the  judgment  was  "in  chief  upon  and  in  bar  of  said  action," 
a  thing  impossible  in  law,  for  no  judgment  upon  *he  merits 
could  have  been  rendered  for  the  defendant  upon  the  plea  to 
the  jurisdiction,  and  therefore  the  rejoinder  is  bad  in  sub- 
stance. Now  the  question  arises,  what  effect  has  the  re- 
joinder upon  the  plea  ?  The  legal  intendment  of  the  plea  is 
that  the  former  judgment  pleaded  was  rendered  upon  the 
merits,  but  the  rejoinder  shows  that  it  was  rendered  upon  a 
plea  to  the  jurisdiction,  and  therefore  could  not  have  been 
what  the  plea  alleges  it  was.  The  rejoinder  shows  that  the 
former  judgment  was  no  bar  to  the  action,  and  therefore 
vitiates  the  plea.  Upon  the  whole  record  it  appears  that  the 
first  substantive  defect  is  in  the  plea.     It  is  an  established 
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rule  in  pleading  that  upon  the  argument  of  a  demurrer  the 
court  will  give  judgment  against  the  party  whose  pleading 
is  first  defective  in  substance.  Gould's  PL  c.  9,  §§  37,  38. 
A  demurrer  reaches  back  through  the  whole  record,  and  in 
general  attaches  ultimately  upon  the  first  substantial  defect 
in  the  pleadings  on  whichever  side  it  may  have  occurred. 
Gould's  PI.  c.  9,  §  36.  But  the  whole  record  must  be  con- 
sidered, and  it  is  the  duty  of  the  court  to  look  to  and  adjudi- 
cate upon  all  the  prior  pleadings  in  the  cause.  Inglehart  v. 
State,  2  Gill  &J.  235. 

It  is  suggested  that  if  the  plea  in  bar  is  good  on  its  face  in 
the  order  of  pleading,  and  the  replication  and  rejoinder  both 
bad  in  substance,  that  the  plea  cannot  be  affected  by  what  is 
contained  in  the  rejoinder,  although  the  latter  contains  facts 
which  show  the  plea  in  bar  lacking  in  substance.  This 
would  not  be  judging  upon  the  whole  record,  for  the  whole 
record  shows  that  the  defendant  has  made  no  answer  to  the 
declaration.  In  its  application  to  a  case  like  the  one  at  bar, 
the  rule  is  well  stated  by  Mr.  Gould  in  his  logical  work  on 
pleading,  c.  9,  §  39,  "when  the  replication  to  an  insufficient 
plea  is  not  only  defective  in  matter,  but  also  shows  that  the 
plaintiff  has  no  cause  of  action  *  *  *  judgment  on 
demurrer  to  the  replication  must  be  for  the  defendant,  though 
his  plea  is  radically  insufficient.  For  in  every  such  case  it 
will  necessarily  appear  from  the  whole  record  that  the  plain- 
tiff' is  not  entitled  to  judgment."  So  in  this  case  upon  de- 
murrer to  the  rejoinder  judgment  must  be  for  the  plaintiff', 
though  his  replication  be  fatally  defective,  and  the  plea  on 
its  face  good,  for  it  necessarily  appears  from  the  whole  rec- 
ord that  the  defendant  is  not  entitled  to  judgment,  though 
his  rejoinder  is  a  sufficient  answer  to  the  replication,  for  it 
appears  from  the  rejoinder  that  the  judgment  pleaded  in  bar 
is  no  bar.  This  rule  was  applied  in  Tumor's  case,  8  Co. 
132,  and  stated  thus:  '*And  a  difference  was  taken  when 
by  the  replication  it  appears  that  the  plaintiff  has   no  cause 
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of  action,  there  the  plaintiff  shall  never  have  judgment, 
nlthough  the  bar  be  insufficient ; "  and  in  Bonham's  case,  8 
Co.  I20  c,  "But  when  the  plaintiff  makes  replication,  sur- 
rejoinder, etc.,  and  thereby  it  appears  that  .upon  the  whole 
record  the  plaintiff  has  no  cause  of  action,  he  shall  never 
have  judgment,  although  the  bar,  rejoinder,  etc.,  be  insuffi- 
cient in  matter  ;  for  the  court  ought  to  judge  upon  the  whole 
record,  and  everyone  shall  be  intended  to  make  the  best  of 
his  own  case."  Ridgeway's  case,  3  Co.  52,  is  similar.  The 
declaration  was  good,  the  plea  bad,  the  replication  showed 
that  the  plaintiff  had  no  cause  of  action,  and  it  is  said  **and 
now  on  the  whole  record  it  doth  not  appear  to  the  court  that 
the  plaintiff  hath  cause  of  action,  wherefore  the  plaintiff,  per- 
ceiving the  opinion  of  the  court,  did  discontinue  his  suit ;  but 
it  was  agreed  that  if  the  plaintiff  had  demurred  upon  the 
bar  he  should  have  had  judgment."  In  Gewen  v.  RolU 
Cro.  Jac.  131,  it  is  said,  '*But  where  the  replication  is  to 
entitle  himself  to  the  action,  and  by  the  plaintiff's  own  show- 
ing in  the  replication  he  hath  not  any  cause  of  action,  there 
judgment  shall  be  against  the  plaintiff,  although  the  bar  be 
ill."  To  the  same  effect  are  Freeman  v.  Sheeny  2  Bulstrode 
94  ;  Brickhead  v.  Archbishof  of  Torlc^  Hob.  197  a  ;  LeBrei 
V.  Papillouy  4  East  502 ;  Comyn's  Dig.  Pleader  (M)  3,  and 
cases  there  cited.  The  rule  is  as  applicable  to  the  pleadings 
of  the  defendant  as  to  those  of  the  plaintifl\  The  view  that 
you  must  judge  of  each  part  of  the  pleading  by  itself  with- 
out reference  to  the  whole  record  is  too  narrow  and  restricted. 
It  would  enable  a  party  to  obtain  judgment  in  his  favor  when 
the  right  as  shown  by  all  the  pleadings  was  against  him.  If 
the  declaration  in  a  case  is  insufficient,  the  general  rule  is 
that  the  plaintiff  cannot  recover ;  but  when  the  defect  in  the 
declaration  is  cured  by  subsequent  pleading — in  a  case  that 
stands  upon  demurrer  to  the  replication — the  plaintiff  has 
judgment,  although  upon  the  declaration  itself  he  would  fail, 
for  as  the  court  well  say,  "Upon  the  whole  pleadings  we  are 
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enabled  to  come  at  the  justice  of  the  case."  Probate  Court 
V.    Vanduzer^  13  Vt.  135. 

The  court  below  held  that  the  rejoinder  was  a  sufficient 
answer  to  the  replication,  overruled  the  demurrer,  and  ad- 
judged  the  rejoinder  sufficient.  While  it  is  true  that  a  poor 
rejoinder  is  a  sufficient  answer  to  a  defective  replication,  the 
latter  is  a  sufficient  answer  to  a  faulty  plea,  and  the  ruling 
should  have  been  demurrer  sustained  and  plea  adjudged 
insufficient. 

The  judgment  overruling  the  demurrer  is  reversed^  and 
cause  remanded. 


TOWN  OF  WESTMINSTER 

v. 

HENRY  A.  WILLARD  ET  AL- 


Windham  Coukty,  1893. 


Before  :     Ross,  Ch.  J.,  Taft,  Rowell  and  Start,.  JJ. 

Demurrer  /or  want  0/ equity.     Effect  0/  overruling.     Suit 

not  enjoined  because  good  de/ence  at  law.     Excess 

0/  authority  by  town  building  committee. 

1.  The  court,  in  overruling  a  demurrer  to  a  bill  for  want  of 

equity,  may  resei-ve  to  the  defendant  the  right  to  raise  the 
same  question  on  final  hearing. 

2.  When  such  a  demurrer  is  incorporated  in  the  answer,  and  the 

court,  after  overruling  it,  sends  the  case  to  a  master  for 
trial  upon  the  merits,  without  any  special  order  as  to  the 
demurrer,  it  will  be  presumed,  in  the  present  state  of  equity 
practice  here,  that  the  court  intended  to  reserve  to  the  de- 
fendant the  right  to  raise  the  same  jurisdictional  question 
upon  final  hearing. 
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3.  The  plaintiff  town  voted  to  build  and  furnish  a  town  house  at 

a  total  expense  of  not  to  exceed  $3,500.  Knowing  this^ 
the  defendant  W.  contracted  with  the  committee  appointed 
to  superintend  the  work,  to  build  the  house,  without  fur- 
nishing it,  for  that  sum,  and  under  this  contract  constructed 
it.  Meantime  the  committee  furnished  the  house,  and  ten- 
dered to  W.  the  difference  between  $3,500  and  the  cost  of 
the  furniture,  which  he  declined  to  receive  and  brought 
suit.  Held^  that  a  bill  to  enjoin  the  prosecution  of  this 
suit  would  not  lie,  for  the  town  had  a  complete  defence  at 
law,  and  the  case  was  not  affected  by  the  fact  that  the  com- 
mittee, before  contracting  with  W.,  took  an  obligation  from 
certain  persons,  who  were  made  defendants  in  the  equity 
suit,  to  see  them  harmless  from  liability  to  the  town  if  they 
made  the  above  contract  with  W. 

4.  Costs  below-  denied  the  defendants,  because  they  were  mainly 

responsible  for  the  litigation. 

Bill  to  enjoin  the  prosecution  of  a  suit  at  law.  Heard  upon 
the  pleadings,  and  a  master's  report  at  the  September  term^ 
1892.  MuNSON,  chancellor,  decreed  that  the  defendant  Wil- 
lard  be  perpetually  enjoined  from  prosecuting  his  suit  against 
the  orator,  and  that  the  orator  recover  its  costs.  The  de- 
fendants appeal. 

Nov.  19,  1888,  the  town  of  Westminster,  the  orator  in  this 
suit,  voted  to  appropriate  $3,500  to  build  and  furnish  a  town 
bouse  upon  a  designated  site.  A  committee  had  been  previ- 
ously elected  to  procure  plans  and  superintend  the  erection  of 
the  building.  A  number  of  the  inhabitants  of  that  part  of  the 
town  where  the  building  was  to  he  erected,  soon  after  the 
passage  of  this  vote,  for  the  purpose  of  inducing  the  building 
committee  to  expend  the  entire  $3,500  in  the  construction  of 
the  building  without  furnishing,  signed  the  following  paper  : 

**  We,  whose  names  are  hereunto  affixed,  do  hereby  agree 
to  guarantee  the  furnishing  of  a  town  hall  to  (be)  built  in 
the  town  of  Westminster,  agreeable  to  a  vote  of  said'  town 
passed  on  the  19th  day  of  November,  1888,  appropriating 
thirty-five  hundred  dollars  to  build  and  furnish  such  hall, 
and  save  the  building  committee  harmless  in  case  they  shall 
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contract  for  the  building  of  said  hall  for  said  sum  without 
furnishing  the  same. 

**  Dated  Nov.  23,  1888." 

The  defendant  Willard  was  one  of  the  signers  of  this  paper. 
Upon  the  strength  of  it  the  committee  contracted  with  him  to 
construct  a  town  house  according  to  certain  plans  for  the 
agreed  price  of  $3,500,  and  he  constructed  it  to  their  satisfac- 
tion. 

While  the  building  was  in  process  of  construction  the  com- 
mittee, without  consulting  the  signers  of  the  aforesaid  paper, 
contracted  for  the  necessary  furniture  at  an  expense  of 
$347.45.  Willard  was  paid  from  time  to  time  before  the 
completion  of  the  building  the  sum  of  $3,000,  and  after  its 
completion  and  acceptance  the  committee  tendered  him  an 
order  for  $152.45,  being  the  difference  between  what  of  the 
$3,500  had  not  been  paid  him  and  the  cost  of  the  furniture. 
This  he  declined  to  receive  and  brought  the  suit  which  it  is 
sought  to  enjoin. 

In  that  suit  he  claimed  to  recover,  in  addition  to  the  bal- 
ance of  the  contract  price,  for  certain  extra  work  not  called 
for  by  the  plans,  viz  :  Two  windows,  $20,  and  one  register, 
$5  ;  also  $25  for  drawing  the  plans. 

The  master  found  that  the  extra  work  was  performed  under 
the  direction  of  the  committee,  but  that  Willard  agreed  to 
waive  his  charge  for  the  plans  if  the  contract  was  awarded  to 
him. 

L,  M,  Read  and  Waterman ^  Martin  d-  Hitt  for  the  ora- 
tor. 

Entire  justice  between  the  town,  the  committee  and  the 
guarantors  can  only  be  done  in  a  suit  in  equity.  Morse  v. 
Morse ^  44  Vt.  84  ;  Glastenbury  v.  McDonald^  44  Vt.  450  ; 
Adams  v.  Sniilie^   50  Vt.    i  ;    McLane  v.  Johnson^  59  Vt. 

237- 

By  going  to  a  trial   upon   the  merits,  the  defendants  have 
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waived  their  demurrer.  Murfhy  v.  Lincoln^  63  Vt.  278 ; 
Waterman  v.  Buck^  63  Vt.  544 ;  Holt  v.  Daniels^  61  Vt. 
89;  Porter  v.  Vaughan^  22  Vt.  269;  Peck  et  aL  v.  Crane^ 
25  Vt.  146 ;  Eureka  Marble  Co,  v.  Windsor  Manufacture 
tug  Co.,  47  Vt.  430. 

Haskins  &  Stoddard  for  the  defendants. 
The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  defendants  demurred  in  their  answer 
for  want  of  equity  and  for  that  the  orator  had  an  adequate 
remedy  at  hiw.  The  demurrer  was  seasonably  brought  on 
for  hearing,  when  it  was  overruled,  the  bill  adjudged  suflS- 
cient,  and  an  injunction  ordered  to  issue,  restraining  the  fur- 
ther prosecution  of  the  defendant  Willard's  suit  at  law. 
Thereupon  a  special  master  was  appointed,  and  the  case  pro- 
ceeded to  hearing  before  him  on  the  merits,  and  on  the  coming 
in  of  his  report  a  decree  was  entered  for  the  orator,  making 
perpetual  the  preliminary  injunction.  The  defendants  now 
seek  to  avail  themselves  in  this  court  of  the  question  of  juris- 
diction raised  by  the  demurrer.  To  this  the  orator  objects 
that  by  going  to  trial  on  the  merits  after  their  demurrer  was 
overruled,  they  waived  their  demurrer,  and  cannot  now  raise 
the  question  of  jurisdiction. 

It  used  to  be  the  practice  when  the  demurrer  was  contained 
in  the  answer,  not  to  bring  it  on  till  the  case  was  heard  on  the 
merits,  but  to  hear  it  then,  and  on  appeal  the  whole  case  went 
up,  demurrer  and  all.  But  latterly  a  new  practice  has  been 
adopted,  and  now  the  demurrer  must  be  brought  on  beCore 
the  case  is  heard  on  the  merits,  otherwise  it  is  waived,  and 
the  party  loses  the  benefit  of  it  altogether.  This,  although 
quite  an  innovation,  is  deemed  the  better  practice,  for  ob- 
vious reasons. 

The  practice  used  to  be,  also,  when  a  demurrer  to  the 
whole  bill  was  overruled,  to  order  the  defendant  to  answer, 
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unless  he  obtained  leave  to  put  in  a  less  extended  demurrer 
or  to  plead,  i  Danl.  Ch.  Pr.  675*  ;  i  Smith's  Ch.  Pr.  [*2i3]  ; 
and  the  court  might,  and  often  did,  for  good  reason,  reserve 
the  right  to  raise  the  same  question  at  the  hearing.  Jones  v. 
Skif  worthy  9  Beav,  237  ;  Norman  v.  Stiby^  9  Beav.  560. 
But  under  the  new  rules  in  chancery,  when  a  demurrer  is 
overruled  the  bill  should,  regularly,  be  taken  as  confessed, 
and  the  matter  thereof  be  proceded  in  and  decreed  accord- 
ingly if  it  can  be  done  without  an  answer  and  is  proper  to  be 
decreed ;  but  if  a  discovery  is  required  to  enable  the  com- 
plainant to  obtain  a  proper  decree,  the  defendant  will  be 
ordered  to  answer  as  far  as  necessary  for  that  purpose.  Rule 
17.  Under  this  rule,  considered  with  reference  to  the  for- 
mer practice,  we  think  it  a  fair  implication  that  when  the 
court  of  chancery,  on  overruling  a  demurrer  to  the  whole 
bill,  does  not  take  the  bill  as  confessed,  but  proceeds  to  ap- 
point a  master  to  try  the  case  on  its  merits,  as  was  done  in 
this  case,  it  intends  to  reserve  the  benefit  of  the  demurrer  till 
the  hearing ;  otherwise,  it  is  presumable  that  the  court  would 
have  taken  the  bill  as  confessed,  as  the  rule  requires.  This, 
we  think,  is  in  accord  with  the  general  notion  of  the  pro- 
fession, and  in  line  with  the  practice  that  so  long  obtained  of 
not  treating  the  demurrer  as  waived  by  going  to  trial  on  the 
merits.  In  changing  from  one  practice  to  another  not  fully 
defined  and  well  understood,  the  analogies  of  the  old  practice 
should  be  observed  as  far  as  necessary  to  prevent  surprise 
and  to  preserve  to  parties  the  benefit  of  the  substantial  legal 
questions  involved  in  the  case. 

There  are  several  ways  open  to  the  defendant  when  his  de- 
murrer is  overruled.  He  may  let  the  bill  be  taken  as  con- 
fessed under  the  rule,  and  take  the  case  up  on  demurrer ;  or 
he  may  ask  leave  to  withdraw  his  demurrer,  or  to  waive  it, 
and  to  go  to  trial  on  the  merits ;  or  he  may  ask  to  have  the 
benefit  of  the  demurrer  reserved  to  him  till  the  hearing.  If 
it  is  reserved,  the  better  practice  would  be,   of  course,  to 
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make  a  special  order  to  that  effect,  and  not  to  leave  the  mat- 
ter to  implication.  The  defendants  can,  therefore,  now  raise 
the  question  of  jurisdiction,  and  this  brings  us  to  consider 
whether  the  orator  can  at  hiw  avail  itself  of  its  defence  to  the 
defendant  Willard's  suit. 

The  primary  ground  and  claim  of  the  bill  is,  that  the  build- 
ing committee  had  no  authority  to  bind  the  town  to  pay  $3,500 
for  building  the  town  house  alone,  but  only  to  pay  that  sum 
less  what  was  reasonably  necessary  to  be  expended  in  furnish- 
ing it,  and  that  the  town  has  already  paid  to  Willard  all  that 
the  committee  could  bind  it  to  pay  him  ;  and  it  repudiates  the 
action  of  the  committee  as  far  as  it  was  unauthorized,  and 
seeks  no  benefit  from  the  agreement  of  November  23,  1888, 
between  the  committee  and  the  other  defendants,  relative  to 
furnishing  the  house  and  indemnifying  the  committee,  only  in 
case  its  primary  claim  should  not  be  sustained  by  the  court. 
Touching  this  claim,  it  is  clear  that  the  action  of  the  town  at 
the  meeting  of  November  19,  1888,  limited  to  $3,500  the 
amount  to  be  expended  for  both  building  the  house  and  furnish- 
ing it.  And  the  defendants  so  understood  it,  for  they  say  as 
much  in  their  said  agreement.  Willard  so  understood  it,  and 
yet  he  proceeded  to  contract  with  the  committee  to  receive 
$3,500  for  building  the  house  alone,  thus  absorbing  for  one 
purpose  all  that  was  appropriated  for  both  purposes.  This 
the  committee  had  no  authority  to  do,  as  Willard  well  knew. 
He  stands,  therefore,  in  no  better  position  in  respect  to  the 
town  than  the  committee  had  authority  to  put  him,  and  that 
was,  to  have  and  receive  from  the  town  the  sum  of  $3,500, 
less  what  was  necessary  for  furnishing,  and  that  was  paid  to 
him  before  he  brought  his  suit,  namely,  $3,152.45,  the  cost 
of  fumisfhing  being  $347.55,  making  in  all  the  sum  of  $3,500, 
just  what  was  appropriated  for  both  purposes.  Nor  is  Wil- 
lard entitled  to  anything  from  the  town  for  the  two  windows 
and  cutting  register  for  the  furnace,  not  called  for  by  the 
plans  and  specifications,  but  put  in  and  done  under  the  direc- 
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tion  of  the  committee,  for  he  has  already  received  from  the 
town  all  that  the  committee  could  bind  it  to  pay  him.  The 
twenty-five  dollar  item  for  drawing  plans,  specifications,  etc., 
was  discharged  by  Willard,  the  master  finds,  when  the  building 
contract  was  executed,  and  in  consideration  of  its  execution  on 
the  part  of  the  committee.  Hence  there  was  nothing  due 
from  the  town  to  Willard  in  respect  of  any  of  these  matters 
when  he  brought  his  suit,  to  which  the  orator  has  a  complete 
defence  at  law. 

This  view  of  the  case  renders  it  unnecessary,  as  far  as  the 
town  is  concerned,  to  consider  whether  the  agreement  of  No- 
vember 23  would  inure  to  the  benefit  of  the  town  if  necessary 
to  protect  its  rights.  If  the  town  was  liable  to  Willard  to  the 
amount  of  $3,500,  then,  in  order  to  keep  its  outlay  within  the 
prescribed  limit,  it  would  need,  if  it  could,  to  recover  on  that 
agreement  the  amount  it  expended  in  furnishing  the  house ; 
but  as  it  is  not  thus  liable  to  Willard,  it  has  no  need  of  such 
a  recovery,  and  if  it  should  have  it,  it  would  inure  only  to 
Willard*s  benefit,  as  it  could  then  pay  him  in  full  and  still  not 
be  out  of  pocket  beyond  the  amount  appropriated.  But  the 
orator  stands  in  no  such  relation  to  Willard  that  it  can  recover 
on  that  contract  for  his  benefit ;  and,  indeed,  Willard  asks  for 
no  such  recovery,  and  it  does  not  appear  that  he  claims  that 
that  contract  can  in  any  way  be  made  to  inure  to  his  benefit. 
Hence  no  decree  in  favor  of  the  orator  for  recovery  on  that 
contract  could  in  any  event  be  made  against  any  of  the  de- 
fendants ;  and  as  no  positive  relief  can  be  granted  to  one  de- 
fendant against  another,  except  such  as  is  incidental  to  the 
relief  granted  to  the  complainant,  we  need  not  inquire  whether 
these  defendants  have  any  equities  among  themselves  or  not. 

Decree  revefseci^  cause  remanded^  with  directions  to  dis- 
miss the  billy  but  without  costs  below  to  the  defendants^ yor 
they  are  largely  to  blame  for  this  litigation.  Barrett  v.  Sar- 
geant,  18  Vt.  365. 
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INEZ  D.  CLARK 

V. 

W.  E.  HODGES. 


Rutland  County,  1893. 


Before:     Tyler,  Munson,    Start,    and    Thompson,  JJ. 


Breach  of  promise  of  marriage.     Evidence.     Practice, 

1.  In  an  action  for  breach  of  promise  to  marry,  the  plaintiff  may 

show  that  the  visits  of  the  defendant  at  her  father's  house 
were  at  first  to  the  family,  of  w^hich  she  was  a  member,  and 
with  which  the  defendant  had  been  long  acquainted,  and 
afterwards  to  her  alone. 

2.  An  objection  to  the  admission  ot  testimony  will  not  be  con- 

sidered unless  it  is  followed  by  an  exception. 

3.  Questions  as  to  the  surroundings  of  the  main  incident,  which 

tend  to  fix  the  occasion,  or  to  account  for  the  conduct  of 
the  witness  in  the  matter  testified  to,  are  largely  in  the  dis- 
cretion of  the  trial  court,  unless  they  materially  prejudice 
the  opposite  party  in  matters  not  within  their  recognized 
purpose. 

4.  A  neighbor  might  properly  testify  that  he  saw  lights  in  the 

parlor  on  Sunday  and  Saturday  evenings,  it  having  ap- 
peared that  the  family  were  not  accustomed  to  occupy  that 
room  and  that  it  was  the  room  in  which  the  plaintiff  re- 
ceived the  visits  of  the  defendant.  The  court  will  not  pre- 
sume that  there  was  no  evidence  tending  to  show  that  these 
were  the  evenings  on  which  the  defendant  made  his  visits, 
if  the  existence  of  that  fact  be  necessary  to  render  the  evi- 
dence admissible. 

5.  As  tending  to  show  the  pecuniary  ability  of  the  defendant 

upon  the  question  of  damages,  the  plaintiff  might  give  in 
evidence  a  decree  of  the  probate  court,  decreeing  a  certain 
sum  to  the  defendant  from  his  father's  estate,  although  the 
18 
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decree  was  made  after  the  breach  of  the  defendant's  prom- 
ise, if  the  father  had  deceased  before,  for  the  defendant 
was  entitled  to  his  share  in  the  father's  estate  from  the  date 
of  his  decease. 

Assumpsit  for  breach  of  promise  to  marry.  Plea,  the 
general  issue.  Trial  by  jury  at  the  March  term,  1892,  Boss, 
Ch.  J.,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
The  defendant  excepts.  The  opinion  states  the  questions  de- 
cided. 

Butler  &  Moloney  and  C  //.  "Joyce  for  the  defendant. 

The  record  of  the  decree  of  the  probate  court  was  im- ' 
properly  admitted  for  the  reason  that  no  facts  arising  after 
the  breach  of  the  promise  can  he  shown.  Holion  v.  Chap- 
man^  46  Conn.  607;  Wells  v.  Blodgett^  8  Barb.  325; 
Krnffen  v.  McConnell,  30  N.  Y.  285  ;  Rider  v.  Kellcy^ 
32  Vt.  268. 

Geo,  E,  Lawrence  and  J.  C.  Baker  for  the  plaintiff. 

The  pecuniary  circumstances  of  the  defendant  can  always 
be  shown  and  upon  that  question  the  decree  of  the  probate 
court  was  admissible.  Grant  v.  VVilley^  loi  Mass.  356; 
Harrison  v.  Swifts  95  Mass.  144 ;  Bennett  v.  Beems,  42 
Mich.  346;  McPhearson  v.  Ryan^  59  Mich.  33. 

MUNSON,  J.  The  defendant  was  a  relative  and  neigh- 
bor of  the  plaintiff's  father,  and  had  long  been  accustomed  to 
visit  at  his  house.  The  plaintiff  was  permitted  to  inquire  of 
her  father  and  other  members  of  the  family  what  the  defend- 
ant's method  of  making  these  visits  had  been  at  first,  and 
whether  at  any  time  there  was  a  change  in  his  manner  of  visit- 
ing ;  and  to  show  that  while  his  earlier  visits  were  with  the 
family  generally,  there  came  a  time  when  he  and  the  plaintiff 
were  accustomed  to  go  into  the  parlor  and  visit  by  themselves. 
It  is  not  necessary  to  consider   whether  the  questions  asked 
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were  leading,  for  it  does  not  appear  that  they  were  objected 
to  on  that  ground.  They  were  clearly  proper  as  regards 
substance.  They  did  not  call  for  any  matter  of  opinion  or 
inference.  The  change  referred  to  was  merely  a  change  in 
the  defendant's  conduct  towards  the  plaintiff  as  observed  by 
the  witness.  It  was  of  course  for  the  jury  to  say  whether 
there  was  any  change  in  the  relations  of  the  parties. 

Inquiry  was  made  of  the  plaintiffs  father  whether  the 
fact  of  the  engagement  was  known  and  talked  of  in  the  family. 
The  question  was  objected  to,  but  no  exception  was  taken.  An 
affirmative  answer  having  been  given,  the  attention  of  the 
witness  was  thereupon  directed  to  a  conversation  participated 
in  by  the  defendant.  Knowledge  of  the  fact  of  an  engage- 
ment derived  from  the  defendant,  and  conversations  had  with 
him  concerning  it,  might  properly  be  shown.  It  is  possible 
that  the  question  objected  to  as  above  stated  was  asked  as  pre- 
liminary to  those  regarding  the  conversation  in  which  the  de- 
fendant took  part ;  but  it  is  not  necessary  to  consider  whether 
its  admission  could  be  sustained  on  that  ground,  for  an  ob- 
jection without  exception  is  unavailing.  No  exception  was 
taken  until  the  witness  was  asked  to  state  the  conversation  be- 
fore referred  to.  These  inquiries  resulted  in  introducing  evi- 
dence of  a  conversation  between  one  Dorset  and  the  defendant, 
in  the  presence  of  the  plaintiff  and  the  witness,  in  which  Dor- 
set asked  the  defendant  about  a  marriage  between  the  defend- 
ant and  the  plaintiff,  and  was  told  by  the  defendant  that  they 
were  to  be  married. 

The  witness  Brennan,  after  certain  preliminary  questions  re- 
garding her  being  called  to  see  the  defendant's  father  on  the 
occasion  of  his  sickness  and  being  sent  for  the  defendant, 
which  questions  were  permitted  without  exception,  was  asked, 
subject  to  exception,  what  she  did  in  consequence  of  the  direc- 
tions received.  Questions  as  to  the  surroundings  of  the  main 
incident,  which  tend  to  fix  the  occasion,  or  tend  to  support 
the  witness  by  accounting  for  his  conduct  in  the  matter  testi- 
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fied  to,  are  largely  in  the  discretion  of  the  trial  court.  It  is 
doubtless  true  that  remote  evidence  of  this  character  will  not 
ordinarily  be  admitted  if  its  nature  be  such  as  materially  to 
prejudice  the  opposite  party  in  matters  not  within  its  recog- 
nized purpose.  The  defendant  insists  that  the  course  of  ex- 
amination allowed  here  was  directly  prejudicial  to  his  case, 
in  that  it  tended  to  leave  in  the  minds  of  the  jury  an  im- 
pression that  his  father  understood  his  relations  to  the  plain- 
tiff to  be  such  that  he  would  probably  be  found  at  her  house. 
But  the  defendant  conceded  that  he  was  frequently  at  her 
house ;  and  the  disputed  point  was  whether  he  was  visiting 
the  family  generally,  or  paying  special  attentions  to  the  plain- 
tiff. The  whole  force  of  the  testimony  from  this  witness  was 
that  on  arriving  at  the  house  she  found  the  mother  and  sister 
in  one  room,  and  that  the  plaintiff  and  defendant  came  in 
from  another  room.  If  the  exception  noted  should  be  treated 
as  covering  all  the  preliminary  ground,  it  would  be  diflBcult  to 
treat  the  reception  of  the  evidence  as  reversible  error. 

The  plaintiff  was  permitted  to  show  by  a  neighbor  that 
during  the  period  of  defendant's  visits  he  frequently  saw  a 
light  in  the  parlor  on  Saturday  evenings  and  Sunday  evenings. 
The  defendant  insists  that  this  was  error,  on  the  ground  that 
it  does  not  appear  that  the  defendant  was  in  any  way  con- 
nected with  these  lights  by  ihe  testimony  of  other  witnesses. 
It  appears  that  there  was  evidence  tending  to  show  that  the 
family  was  not  in  the  habit  of  passing  the  evening  in  the  par- 
lor, and  that  it  was  the  room  made  use  of  by  the  plaintiff 
when  receiving  the  defendant's  visits.  If  it  had  further  ap- 
peared that  there  was  evidence  tending  to  show  that  the  de- 
fendant's visits  were  ordinarily  made  on  the  evenings  named, 
it  would  not  have  been  questioned  but  that  the  testimony  re- 
garding the  lights  was  admissible  to  establish  a  corroborating 
circumstance.  Assuming  that  this  further  showing  was  re- 
quired to  properly  connect  the  defendant  with  the  lights,  it 
will  not  be  presumed  that  the  evidence  which  was  undoubtedly 
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in  the  case  as  to  the  time  of  the  defendant's  visits,  placed 
them  on  evenings  other  than  those  named.  The  defendant's 
claim  cannot  be  sustained  without  ignoring  the  well  settled 
rule  regarding  the  presentation  of  error,  in  a  case  unquestion- 
ably proper  for  its  application. 

The  defendant's  father  died  in  July,  1888.  Th6  plaintiff's 
evidence  tended  to  show  that  the  engagement  was  broken 
prior  to  February,  1889.  The  plaintiff  was  permitted  to 
show  by  the  records  of  the  probate  court  that  a  certain  sum 
was  decreed  the  defendant  upon  the  settlement  of  his  father's 
estate  in  April,  1889.  The  defendant  insists  that  as  this  de- 
cree was  subsequent  to  the  breach  of  the  engagement  its  ad- 
mission was  improper.  But  the  defendant  was  the  owner  of 
a  share  in  his  father's  estate  from  the  time  of  his  death,  which, 
so  far  as  appears,  was  prior  to  the  breaking  of  the  engage- 
ment. The  decree  merely  showed  what  the  defendant  realized 
from  this  pre-existing  right  after  all  charges  thereon  had  been 
satisfied.  We  think  it  was  evidence  of  which  the  plaintiff 
might  properly  avail  herself,  as  tending  to  show  the  pecuniary 
ability  of  the  defendant  at  the  time  the  engagement  was 
broken. 

Judgment  affirmed. 


Digitized  by 


Google 


278  STATE  r.  BEDARD.  [65 


STATE  V.  PHILIP  BEDARD. 


General  Term,  1892. 


Rape,     Evidence,     Distress  of  prosecutrix.     Leading 
question.     Alibi, 

1 .  The  prosecution  being  for  rape,  a  witness  for  the  State  testi- 

fied that  he  was  present  at  the  time  of  the  assauU,  and 
identified  the  respondent  as  one  of  the  assaihmts ;  also  that 
he  saw  the  respondent  the  morning  after  the  assault  in 
company  with  several  other  persons,  and  then  recognized 
him.  It  further  appeared  from  his  testimony  that  upon 
this  latter  occasion  some  one  asked  him  if  he  recognized 
any  of  the  assailants  among  those  then  present,  to  which 
he  replied  in  the  negative,  and  the  respondent  claimed  that 
this  tended  to  discredit  his  testimony.  Ileld^  that  he  might 
then  state  in  explanation  that  the  reason  why  he  so  replied 
in  the  negative  was  that  he  feared  the  respondent,  if  warned, 
would  escape  arrest. 

2.  A  witness  who  saw  three  young  men,  whom  he  did  not  know, 

near  the  place  of  the  assault  at  about  the  time  it  was  com- 
mitted, may  state  that  upon  the  following  day  he  "identified" 
the  respondent  and  another,  while  on  their  way  to  the  police 
station,  as  two  of  these  young  men,  the  word  identified 
being  construed  to  mean  no  more  than  recognized. 

3.  In  prosecutions  for  rape  the  State  may  show  mental  and  phys- 

ical distress  of  the  prosecutrix  immediately  after  the  assault, 
as  that  she  cried  continuously. 

4.  A  witness  who  testified  that  he  saw  thiee  persons  together  the 

evening  of  the  assault  near  the  place  where  it  occurred,  and 
that  he  spoke  with  and  recognized  the  respondent  as  one  of 
the  three,  may  further  state  that  he  saw  the  respondent  else- 
where during  the  afternoon  of  the  same  day  in  company 
with  two  boys. 
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5.  To  render  the  admission  of  a  leading  question  reversible  error, 

it  must  affirmatively  appear  that  it  was  admitted  as  matter 
of  law. 

6.  The  respondent  sought  to  establish  an  alibi  by  proving  that 

he  was  at  a  certain  house  during  a  considerable  part  of  the 
evening  in  question.  Held^  that  the  trial  court  properly 
refused  to  permit  him  to  show  in  full  the  conversations 
claimed  to  have  been  had  on  that  occasion. 

7.  The  magistrate  before  whom  was  held  the  joint  preliminary 

examination  of  the  respondent  and  his  two  alleged  partners 
in  the  crime,  having  testified  that  the  prosecutrix  then  stated 
the  color  of  the  clothes  worn  by  the  respondent  at  the  time 
of  the  assault  differently,  the  State  might  inquire  upon 
cross-examination  whether  she  then  attempted  to  identify 
the  respondent  in  any  other  way,  and  to  show  that  she  did 
so  by  pointing  him  out  as  he  sat  with  the  others. 

8.  When  assaulted  the  prosecutrix  and  one  Gonyeau  were  on 

their  way  from  Burlington  to  the  village  of  VVinooski, 
where  she  resided,  and  had  turned  from  the  main  highway 
into  a  less  traveled  road  which  ran  by  Athletic  Park. 
Counsel  for  the  respondent  was  proceeding  to  argue  to  the 
jury  that  the  prosecutrix  and  Gonyeau  were  going  to  the 
park  for  an  improper  purpose,  when  the  court  stopped  him, 
and  ruled  that  there  was  no  evidence  to  that  effect  in  the 
case.  Held^  no  error,  since  the  exceptions  showed  that 
respondent's  counsel  were  permitted  to  argue  that  the  phys- 
ical condition  of  the  prosecutrix,  as  revealed  by  a  medical 
examination,  was  accounted  for  by  her  previous  intimacy 
with  Gonyeau. 

Indictment  for  rape.  Trial  by  jury  at  the  April  term, 
1891,  Chittenden  county,  Thompson,  J.,  presiding.  Ver- 
dict of  guilty.  Exceptions  by  the  respondent.  The  case 
appears  in  the  opinion. 

y.  A,  Brown  and  Henry  Ballard  for  the  respondent. 

It  was  error  to  permit  the  State  to  show  that  the  prosecu- 
trix cried  all  the  way  home.  State  v.  Davidson^  30  Vt.  377  ; 
Cleveland  R.  R,  Co.  v.  Newell,  48  Vt.  636 ;  Whar.  Crim. 
Ev.,  §§  262,  263,  268,  271,  272,  and  notes;  Lamoille  X, 
A.  &  C  R.  Co,  V.   Wood,  (Ind.)  I2  Western^Rep.  311. 
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The  respondent  should  have  been  allowed  to  show  the 
conversations  tending  to  establish  his  alibi.  Whart.  Crim. 
Ev.,  §  743;  Hill  v.  North,  34  Vt.  604;  Earl  v.  Earl,  11 
Allen  I ;  i  Greenl.  Ev.,  §  123. 

y.  E,  Cushman,  State's  Attorney,  and  Seneca  Haselton 
for  the  State. 

Evidence  that  the  prosecutrix  cried  all  the  way  home  was 
admissible.  Bean  v.  People,  16  N.  E.  656;  Peofle  v. 
Brown,  53  Mich.  531 ;  Higgins  v.  Peofle,  58  N.  Y.  377  ; 
Rexv.  Clarke,  2   Starkie  214;   Knight  \.  Smythe,  57  Vt. 

529- 

Evidence  of  detailed  conversations  bearing  upon  the  alibi 
claimed  was  rightly  excluded.  Fiske  v.  Gole,  25  N.  E. 
Rep.   (Mass.)  608;  Johnson  v.  Day,  78  Me.  224. 

MUNSON,  J.  The  respondent  is  charged  with  having 
committed  the  crime  of  rape  upon  the  person  of  one  Mary 
Pratt.  The  State  claimed  that  just  before  the  commission 
of  this  offence  Miss  Pratt  and  one  Gonyeau,  who  was  accom- 
panying her,  were  attacked  by  the  respondent  and  two  per- 
sons named  Blow  and  Wilkins.  Gonyeau,  being  called  as 
a  witness  for  the  State,  identified,  the  respondent  as  one  of 
the  persons  who  made  this  assault,  and  also  testified  that  on 
the  morning  following  the  assault  he  saw  the  respondent  and 
Blow  at  Winooski,  and  then  recognized  them  as  two  of  his 
assailants.  It  further  appeared  from  his  testimony  that  on 
this  occasion  some  one  asked  him  if  he  recognized  any  of 
the  assaulting  party  among  the  persons  present,  and  that  he 
replied  in  the  negative.  At  some  stage  of  the  evidence  the 
respondent  claimed  that  what  Gonyeau  said  on  this  occasion 
tended  to  impeach  his  testimony  that  he  then  recognized  the 
respondent  as  one  of  his  assailants,  and  also  tended  to  dis- 
credit his  identification  of  the  respondent  in  court.     The 
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State  was  thereupon  permitted  to  obtain  from  the  witness  the 
explanation  that  he  answered  as  he  did  on  the  occasion  re- 
ferred to  because  he  was  afraid  if  he  said  anything  in  par- 
ticular at  that  time  the  respondent  would  get  away. 

It  does  not  directly  appear  in  what  stages  of  Gonyeau*s 
examination  the  different  portions  of  this  testimony  were 
given.  As  the  exceptions  stand  it  may,  perhaps,  fairly  be 
claimed  that  they  were  all  parts  of  the  direct  examination. 
But  it  does  distinctly  appear  that  the  explanation  was  per- 
mitted in  view  of  a  claim  made  by  the  respondent  that  the 
statement  of  the  witness  at  Winooski  tended  to  discredit  his 
subsequent  testimony  and  identification.  Unexplained,  it 
certainly  had  this  tendency ;  and  we  think  that,  even  if  the 
evidence  of  the  statement  came  in  upon  direct  examination, 
it  was  proper  to  permit  the  State  to  meet  the  respondent's 
claim  by  showing  how  the  statement  came  to  be  made.  The 
respondent  was  not  entitled  to  insist  that  this  denial,  which 
may  have  been  necessary  to  prevent  his  escape  from  arrest, 
should  be  suffered  to  discredit  the  prosecution  for  the  want 
of  an  explanation.  And  if  the  respondent's  claim  had  not 
been  advanced  as  it  was,  the  right  of  the  State  to  offer  the 
explanation  would  perhaps  have  been  the  same,  because  of 
the  probability  that  if  the  statement  remained  unexplained 
an  injurious  inference  would  be  suggested  in  argument,  or 
arise  in  the  minds  of  the  jury  without  suggestion. 

It  appeared  from  the  testimony  of  one  Flanagan  that  about 
the  time,  and  not  far  from  the  place  of  the  alleged  assault, 
he  saw  three  young  men  whom  he  did  not  then  know.  It 
appeared  from  other  evidence  that  on  the  day  following,  the 
respondent  and  Blow  were  taken  from  the  police  office  to 
the  jail  in  a  wagon ;  and  Flanagan  was  permitted  to  testify 
that  he  saw  the  two  men  in  this  wagon,  and  that  he  then 
identified  them  as  two  of  the  persons  whom  he  had  seen  the 
evening  before.  It  can  hardly  be  questioned  that  it  was 
proper  for  the  State  to  establish  by  this  witness  that  the  per- 
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sons  who  were  shown  by  other  testimony  to  have  been  Blow 
and  the  respondent  were  tw^o  of  three  persons  who  were  to- 
gether near  the  place  of  the  alleged  assault  about  the  time 
it  was  claimed  to  have  occurred.  But  the  respondent  insists 
that  evidence  that  the  witness  "identified"  these  persons  was 
evidence  that  he  then  pointed  them  out,  or  otherwise  desig- 
nated them,  to  some  one  as  having  been  so  observed.  Whether 
this  would  have  been  error,  it  is  not  necessary  to  consider  ;  for 
we  think  the  force  of  the  testimony,  as  shown  by  the  excep- 
tions, was  simply  that  the  witness  then  recognized  the  two 
persons  in  the  wagon  as  two  of  those  whom  he  had  previ- 
ously seen. 

The  State  was  permitted  to  show  that  while  going  home 
after  the  alleged  assault  the  prosecutrix  cried  continuously. 
We  think  the  ruling  was  correct.  Courts  are  not  entirely 
agreed  as  to  the  precise  ground  upon  which  such  evidence 
is  received,  but  its  admission  has  been  sustained  in  several 
well  considered  cases.  It  may  perhaps  properly  be  said 
that  indications  of  distress  are  in  the  nature  of  a  complaint. 
They  ordinarily  precede  and  lead  up  to  the  making  of  a 
definite  complaint.  Evidence  of  them  need  not  be  rejected 
on  the  ground  that  they  are  easily  simulated,  and  are  in  the 
nature  of  evidence  made  by  a  party  in  his  own  favor,  for  the 
same  is  true  of  the  complaint  itself.  Proof  of  the  complaint 
is  received  in  disregard  of  the  general  rules  of  evidence, 
because  of  the  peculiar  nature  of  the  charge,  and  of  the 
suspicion  with  which  the  law  regards  the  testimonj'  of  the 
prosecutrix.  The  law  considers  that  the  prosecutrix  stands  in 
need  of  corroboration  irrespective  of  the  defence,  and  so  per- 
mits this  corroborative  fact  to  be  shown  in  the  opening.  It 
is  clearly  wdthin  the  reason  of  this  etX:eption  for  the  State  to 
show  that  from  the  time  of  the  alleged  outrage  until  the  mak- 
ing of  the  complaint  the  appearance  and  conduct  of  the  prose- 
cutrix were  consistent  with  her  claim.  Evidence  tending  to 
show  physical  prostration  or  mental  distress  would  thus  be 
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admissible.  And  the  physical  and  mental  condition  of  the 
prosecutrix  may  often  tend  to  explain  what  might  otherwise 
be  deemed  a  suspicious  delay  in  making  complaint.  The 
weight  to  be  given  to  the  fact  of  complaint  depends  greatly 
upon  the  promptness  with  which  the  complaint  is  made,  and 
in  determining  how  much  a  delay  shall  detract  from  the 
value  of  this  evidence  the  condition  of  the  prosecutrix  may 
be  an  important  consideration.  In  whatever  view  the  ques- 
tion is  examined,  it  seems  desirable  that  the  bearing  of  the 
prosecutrix  immediately  after  the  supposed  occurrence  be 
submitted  to  the  consideration  of  the  jury.  In  The  People 
V,  Batter  son  ^  50  Hun,  44,  it  is  said  to  be  proper  to  show 
*'the  condition  of  the  prosecutrix,  mental  and  otherwise, 
immediately  after  the  offence,  in  order  that  the  jury  may 
judge  more  accurately  as  to  the  credit  that  should  be  given 
to  her  testimony." 

The  witness  Spaulding  testified  that  he  saw  three  persons 
together  near  the  place  of  the  alleged  offence  on  the  evening 
it  is  claimed  to  have  occurred,  and  that  he  spoke  with  and 
recognized  one  of  them  as  the  respondent.  He  was  then 
permitted  to  testify  that  during  the  afternoon  of  the  same 
day  he  had  seen  the  respondent  elsewhere  in  company  with 
two  boys.  The  fact  that  the  witness  had  seen  the  respond- 
ent shortly  before,  and  in  the  day  time,  would  lessen  the 
probability  that  he  was  afterwards  mistaken  as  to  his  iden- 
tity. And  the  fact  that  when  seen  during  the  afternoon  he 
was  one  of  a  party  of  three  may  have  had  some  tendency  to 
fix  his  attention  upon  the  respondent  when  afterwards  seen 
under  similar  circumstances,  and  thus  lessen  the  chances  of 
mistake.  But  if  the  materiality  of  this  feature  of  the  evi- 
dence is  not  apparent,  we  do  not  consider  its  admission  re- 
versible error. 

The  State  proposed  to  inquire  of  the  chief  of  police 
whether  before  proceedings  were  instituted  Mary  Pratt  made 
any  complaint  to  him    about  having   been   ravished.     The 
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question  was  objected  to  upon  several  grounds  which  are  not 
now  urged,  and  also  because  leading  in  form.  The  court 
ruled  that  the  State  might  show  the  nature  of  the  complaint 
made  to  the  witness,  but  not  the  details  of  it,  nor  the  name 
of  the  person  complained  of ;  and  the  question  was  then  an- 
swered. It  does  not  appear  that  the  court  allowed  the  ques- 
tion against  the  objection  that  it  was  leading,  as  matter  of 
law ;  and  as  the  form  of  the  question  is  a  matter  within  the 
discretion  of  the  court,  the  claim  of  error  in  this  regard  can- 
not be  sustained. 

The  respondent  sought  to  establish  an  alibi  by  showing  that 
he  and  his  associates  were  at  the   house  of  Wilkins'  father 
for  a  considerable  time  on  the  evening  in  question.     In  support 
of  such  claim  the  respondent  offered  to  show  in  full  the  conver- 
sations claimed  to  have  been  had  on  that  occasion,  and  ex- 
cepted to  the  refusal  of  the  court  to  permit  this.    It  is  insisted 
that  whatever  is  said  during  the  period  of  the  alibi  is  a  part  of 
the  res  gestae ;  that  every  part  of  a  conversation  is  of  some  ef- 
fect in  excluding  the  possibility  that  the  occasion  testified  to 
was  any  other  than  the  one  claimed ;  that  the  force  of  the 
evidence  depends  in  a  great  degree  upon  the  details  embraced 
in  it ;  and  that  to  exclude  the  particulars  of  a  conversation  is 
to  debar  the  respondent  from  presenting  his  claim  in  the 
most  convincing  manner.     We  think  these  considerations  are 
sufficiently  regarded  in  permitting  a  respondent  to  show  in 
a  general  way  what  conversations  were  had  and  what  they 
were  about ;  and  so  far  as  we  know  the  practice  of  courts 
has  been  in.  accordance  with  this  view.     It  is  further  urged 
in  support  of  this  offer  that  a  recital  of  the  conversations  had 
would  be  the  best  possible  proof  of  the  time  spent  in  such 
conversations.     But  it  is  well  understood  that  the  witness  to 
a  conversation  of  considerable  length  can  seldom  give  more 
than  a  comparatively  brief  synopsis  of  what  was  said ;  and 
in  view  of  this  it  may  be  questioned  whether  the  proposed 
method  of  determining  the  time  spent  would  be  more  likely 
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to  subserve  the  truth  than  the  approved  method  of  giving  an 
estimate.  If  the  claimed  alibi  extended  over  a  considerable 
period,  which  was  spent  by  the  person  setting  up  the  alibi 
in  successive  conversations  with  several  others,  and  if  he  him- 
self were  a  witness  in  support  of  the  alibi  and  could  recall 
all  that  was  said,  the  time  taken  in  making  out  the  alibi  by 
the  mouth  of  the  principal  witness  would  be  coextensive  with 
the  duration  of  the  alibi.  It  is  obvious  that  this  would  be  un- 
reasonable and  impracticable.  In  cases  where  the  time  was 
spent  in  doing  something  which  it  is  practicable  to  do  in 
court,  no  one  would  claim  that  the  witness  should  be  per- 
mitted to  go  through  what  he  had  done  to  establish  the 
length  of  time  he  had  been  engaged  in  it.  No  more  can  it 
be  held  that  a  witness  should  be  allowed  to  repeat  in  detail 
all  that  was  said  during  the  period  as  a  measure  of  the  time 
spent. 

The  judge  of  the  municipal  court  before  whom  the  re- 
spondent and  Wilkins  and  Blow  were  taken  for  a  prelimin- 
ar\'  examination  was  called  by  the  respondent,  and  his  testi- 
mony tended  to  show  that  the  description  the  prosecutrix  then 
gave  of  the  color  of  the  respondent's  clothes  was  different 
from  that  given  by  her  on  the  trial.  In  cross-examination 
the  State  was  permitted  to  inquire  whether  she  then  at- 
tempted to  identify  the  respondent  in  any  other  way  than  by 
this  description,  and  to  show  that  she  did  so  by  pointing  him 
out  as  he  sat  with  thp  others.  The  State  had  a  right  to  pur- 
sue such  a  line  of  inquiry  as  would  determine  whether  the 
apparent  inconsistency  of  the  prosecutrix  might  not  be  the 
result  of  a  misapprehension  of  the  witness  as  to  which  one  of 
the  three  she  was  referring  to  when  giving  this  description 
of  clothing.  No  one  would  have  questioned  the  propriety  of 
asking  the  witness  how  he  knew  that  the  one  described  as 
having  been  so  clothed  was  the  one  she  called  Bedard.  The 
evidence  given  was  no  more  than  such  a  question  would 
have  called  for.     The  effect  of  it  was  to  make  it  more  cer- 
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tain  that  it  was  of  the  respondent  that  the  prosecutrix  had 
given  this  earlier  and  different  description.  If  it  had  ap- 
peared that  the  one  whom  she  called  Bedard  had  not  been 
clearly  and  unmistakably  designated  to  the  witness,  it  might 
well  have  been  argued  that  he  was  mistaken  as  to  the  one 
whose  clothing  on  the  evening  in  question  she  had  thus  des- 
cribed. The  fact  that  this  evidence  may  have  had  a  tend- 
ency to  satisfy  the  jury  that,  even  if  mistaken  as  to  the 
clothing,  she  was  able  at  that  time  to  identify  the  man,  would 
not  have  justified  the  court  in  excluding  the  State  from  this 
line  of  cross-examination. 

In  presenting  the  case  to  the  jury,  one  of  the  respondent  s 
attorneys  was  proceeding  to  argue  that  the  prosecutrix  and 
Gonyeau  went  to  the  park  on  this  occasion  for  an  unlawful 
and  wicked  purpose,  when  the  court  stopped  him,  and  ruled 
'  that  there  was  no  evidence  in  the  case  tending  to  show^  that 
they  went  there  for  such  a  purpose.  It  is  insisted  by  respond- 
ent's counsel  that  they  were  thus  prevented  from  arguing  to 
the  jury  that  the  physical  condition  of  the  prosecutrix  might 
have  resulted  from  a  voluntary  connection  had  with  Gonyeau 
at  the  time  and  place  of  the  alleged  assault ;  and  that  what 
the  court  said  must  have  been  taken  by  the  jury  as  an  asser- 
tion that  there  was  no  evidence  in  the  case  upon  which  such 
an  argument  could  legitimately  be  based.  It  appears,  how- 
ever,[from  another  part  of  the  exceptions,  that  respondent's 
counsel  were  permitted  to  argue  to  the  jury  that  the  physical 
condition  of  the  prosecutrix,  as  testified  to  by  Dr.  Peck,  was 
the  result  of  an  improper  intimacy  between  her  and  Gonj-eau. 
A  majority  of  the  court  are  of  the  opinion  that  it  thus  fairly 
appears  that  counsel  were  permitted  to  argue  that  the  inter- 
course which  produced  this  condition  might  have  been  had 
Avith  Gonyeau  at  any  time  previous  to  the  doctor's  examina- 
tion, not  excluding  the  occasion  on  which  it  is  claimed  this 
offence  was  committed  by  respondent ;  and  that  it  thus  ap- 
p  ears  from  a  consideration  of  the  exceptions  as  a  whole  that 
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counsel  were  not,  by  the  interruption  and  ruling  referred  to, 
precluded  from  pursuing  the  line  of  argument  indicated  by 
what  was  being  said  at  the  time  of  the  interruption,  and  that 
the  jury  could  not,  in  view  of  this,  have  understood  the  rul- 
ing in  question  to  have  the  scope  now  claimed  for  it. 

Judgment  ofgtiilty  rendered  ufon  the  verdict^  afid  sen- 
fence  passed^  and  execution  thereof  ordered. 


JOHN  H.  GEORGE 

V. 

VERMONT  FARM  MACHINE  CO. 


Caledonia  County,  1893. 


Before  :     Taft,  Rowell,  Munson  and  Start,  JJ. 

Statute  of  limitations.     Mutual  accounts.     Xew  promise. 
Continuous  employment . 

1.  In  mutual  accounts  the  statute  of  limitations  begins  to  run 

from  the  date  of  the  last  item  of  credit  proved  on  trial  and 
not  from  that  of  the  last  item  of  debt. 

2.  Held^   that  the  defendant's    letter   was  not  a  new  promise 

within  the  statute  of  limitations. 

3.  When  the  claim  is  that  the  statute  does  not  begin  to  run  until 

the  date  of  the  last  charge,  there  being  no  item  of  credit 
within  six  years,  for  the  reason  that  the  charges  are  all  in 
the  course  of  a  common  employment,  it  must  affirmatively 
appear  that  such  is  the  fact.  Ileld^  that  it  did  not  so  ap- 
pear in  this  case. 

General  assumpsit,  appealed  from  the  judgment  of  a  jus- 
tice of  the  peace.     Pleas,  the  general  issue,  payment,  and 
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statute  of  limitations.  Heard  upon  the  report  of  a  referee 
at  the  December  term,  1891,  Thompson,  J.,  presiding. 
Judgment  for  the  plaintiff'  for  the  larger  sum  named  in  the 
report.     The  defendant  excepts. 

April  15,  1887,  the  plaintiff  rendered  to  the  defendant  the 
following  statement  of  account,  and  the  same  was  used  by 
him  as  a  specification  of  his  claim  upon  this  trial  before  the 
referee : 

East  Hardwick,  Vt.,  April  15,  1887. 

Vermont  Farm  Machine  Co,^  Bellows  Falls^  F/., 

To  J.  H.  George,  Dr. 
1882. 

April  15.     To  bill  rendered $^49  5^ 

1883. 
Dec.     4.     To  cash  paid,  two  fares  to  Woods- 

ville,  N.  H 3  60 

To  postage  on  papers  sent  to  Wash- 
ington, D.  C 82      $153  94 

Bal.  Int.  to  April  i,  1887 15  23 

$169  17 
Cr. 
1882. 

May    15.     By  cash  z'/a  check $10000 

July    26.     By  bill  rake  teeth i  67         loi  67 

Bal.  as  April  i,  1887 $67  50 

The  referee  found  that  the  first  charge  under  date  of 
April  15,  1882,  was  composed  of  several  items  for  time  and 
disbursements  in  connection  with  the  taking  of  certain  depo- 
sitions by  the  plaintiff  as  notary  public  for  the  defendant,  to 
be  used  in  a  patent  suit  in  which  the  defendant  was  interested, 
and  which  was  pending  and  to  be  tried  in  the  city  of  Wash- 
ington. After  the  taking  of  the  depositions  had  been  fin- 
ished, the  plaintiff  carried  the  depositions  in  person  and  the 
exhibits  which  had  been  used  before  him  to  Washington,  and 
the  principal  matter  in  dispute  between  the  parties  was  in  re- 
spect to  the  charge  for  that  service.     The  defendant  con^ 
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tended  that  the  plaintiff  ought  to  have  sent  the  depositions 
and  exhibits  to  Washington  by  express,  while  the  plaintiff 
insisted  that  he  was  justified  by  the  instructions  which  he  re- 
ceived from  the  attorney  of  the  defendant  in  that  suit  in 
carrj-ing  them  in  person  as  he  did.  Upon  this  issue  the 
referee  found  in  favor  of  the  plaintiff,  and  allowed  the  items 
for  time  and  disbursements  in  connection  with  that  trip,  as 
charged  by  the  plaintiff. 

In  reference  to  the  two  items  in  the  plaintiff's  account 
charged  under  date  of  December  4,  1883,  the  referee  found 
that  the  plaintiff  had  actually  disbursed  the  sums  there 
charged,  and  allowed  the  same  as  charged,  but  he  did  not 
find  that  there  was  any  connection  between  the  expenditure 
of  those  sums  and  the  balance  of  the  account.  In  that  re- 
spect no  finding  whatever  was  made,  nor  did  it  appear  that 
any  finding  was  asked  for  by  either  party. 

The  last  item  of  credit  was,  as  indicated  on  the  plaintiff's 
specification,  July  26,  1882.  The  writ  in  this  suit  was  dated 
November  21,  1889. 

In  reply  to  the  statement  rendered  by  the  plaintiff  April 

15,  1887,  the  defendant  wrote  the  plaintiff  the  following  let- 

.  ter,  which  the  plaintiff  insisted  was  a  new  promise  within  the 

statute  of  limitations,  if  under  the  circumstances  of  the  case 

it  was  necessary  to  prove  such  a  promise. 

Bellows  Falls,  April  19,  1887. 

Mr,  J,  H.  George^  East  Hardivick^  F/., 

Dear  Sir:  Why  do  you  send  us  bill  for  the  matter  which  has 
been  adjusted  once?  You  could  not  have  forgotten  that  that 
heavy  expense  was  made  by  your  failing  to  follow  the  instructions 
of  the  attorney  and  forwarding  the  exhibits  to  Washington. 

We  paid  more  than  we  ought  to  on  that  account  as  it  was  un- 
derstood that  that  was  all  settled  and  we  think  you  have  so  under- 
stood it  but  forgotten  to  cross  it  off  your  books ;  at  least  you  so 
intimated  to  us  that  you  was  entirely  satisfied. 

Very  truly  yours, 

N.  G.  Williams,  Tr. 

19 
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The  referee  found  for  the  plaintiff  to  recover  the  sum  of 
$72.64,  unless  the  statute  of  limitations  was  a  bar  to  the  re- 
covery of  all  that  portion  of  the  plaintiff's  account  accruing 
before  July  26,  1882,  and  for  the  plaintiff  in  the  sum  of 
$6.67  if  the  statute  was  such  a  bar. 

W.  P.  Stafford  for  the  defendant. 

The  statute  begins  to  run  from  the  date  of  the  last  credit 
and  not  from  the  date  of  the  last  charge.  IVood  v.  Barney^ 
2  Vt.  369;  Abbott  V.  Keith,  11  Vt.  529;  Hodge  v.  Manley, 
25  Vt.  211. 

y,  p.  Lamson  for  the  plaintiff. 

On  a  continuous,  mutual,  unsettled  and  open  account  the 
statute  of  limitations  begins  to  run  from  the  date  of  the  last 
item,  whether  of  debit  or  credit.  Keller  v.  Jackson,  58 
Iowa  629;  Cogs-well  v.  Dolliver,  2  Mass.  217  ;  Harmon  v. 
Engleynann,  49  Wis.  278;  Wood  v.  Barry,  2  Vt.  369; 
Hutchinson  v.  Pratt,  2  Vt.  146 ;  Strong  v.  McConnel,  5  Vt. 
338  ;  Chifman  v.  Bates,  5  Vt.  143  ;  Abbott  v.  Keith,  11  Vt. 
525  ;  Hicks  V.  Blanchard,  60  Vt.  673  ;  Davis  v.  Smith,  48 
Vt.  52. 

The  letter  of  the  defendant  dated  April  19,  1887,  was  a 
new  promise.  Ayer  v.  Hawkins,  19  Vt.  26;  Prentiss  v. 
Stevens,  38  Vt.  159;  Bliss  \,  Allard,  49  Vt.  350. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  Whatever  the  law  is  elsewhere,  we  re- 
gard it  as  settled  in  this  State  that  in  mutual  accounts  the 
statute  begins  to  run  from  the  date  of  the  transaction  evi- 
denced by  the  last  item  of  credit  proved  on  the  trial,  and  not 
from  the  date  of  the  transaction  evidenced  by  the  last  item 
of  debt.  Abbott  v.  Keith,  11  Vt.  525  ;  Hodge  v.  Manley, 
25  Vt.  210. 
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The  defendant's  letter  of  May  8,  1882,  relied  on  as  a  new 
promise,  is  not  such.  It  contains  no  acknowledgment  of  a 
debt  as  subsisting,  but  is  rather  an  indirect  denial  of  any  in- 
debtedness in  respect  of  the  matters  referred  to. 

There  is  nothing  to  show  that  the  disbursements  charged 
within  six  years  next  before  the  commencement  of  the  suit 
were  made  in  and  about  the  business  of  plaintiff's  original 
employment,  so  as  to  make  it  a  case  of  continuous  employ- 
ment in  which  the  statute  would  not  begin  to  run  till  the  em- 
ployment ended,  as  held  in  Davis  v.  Smithy  48  Vt.  52. 

judgment  reversed  and  judgment  for  the  plaintiff  for 
the  smaller  sum. 


NATIONAL  UNION  BANK 

V. 

A.  O.  BRAINERD  AND  TRUSTEES. 


Franklin  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rowell  and  Tyler,  JJ. 

Trustee.     Fraudulent  conveyance  of  lands  as  cover.     Pur- 
chase money.       Taxes  paid  by  defendant.      Nominal 
conveyance  of  personal  property.     Debt  payable 
out  of  store.      Costs, 

1.  One  who  holds  the  deed  of  another's  lands  as  a  cover  merely 

is  not  chargeable  as  the  trustee  of  such  person. 

2.  Nor,  if  the  deed  is  upon  an  expressed  consideration  which  has 

never  been  paid,  is  the  trustee  liable  in  that  respect,  for 
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there  never  was  any  sale  of  the  land,  and  no  indebtedness 
from  the  trustee  to  the  grantor  was  created  by  the  convey- 
ance. 

3.  And  if  the  trustee  has  been  adjudged  a  trustee  in  a  previous 

suit,  brought  by  a  different  plaintiff,  on  account  of  this 
same  conveyance,  upon  the  theory  that  the  sale  was  an 
honest  one  and  the  purchase  price  unpaid,  the  satisfaction 
of  that  former  judgment  against  the  trustee  by  the  defend- 
ant will  not  raise  a  promise  upon  the  part  of  the  trustee  to 
repay  the  defendant  the  amount  of  such  judgment,  for  as 
between  them  it  belonged  to  the  defendant  to  pay  it. 

4.  The  fact  that  the  defendant  received  certain  sums  from  the 

proceeds  on  this  land,  which  in  the  former  trustee  suit  were 
applied  in  reduction  of  the  amount  due  on  the  purchase 
price,  and  so  in  reduction  of  the  judgment  obtained  against 
the  trustee  in  that  suit,  would  not  make  the  trustee  charge- 
able for  such  sums  in  this  suit. 

5.  Nor  would  the  trustee  be  chargeable  with  sums  paid  by  the 

defendant  for  taxes  assessed  against  those  lands,  nor  for 
money  expended  upon  them. 

6.  One  cannot  be  made  liable  as  trustee  by  reason  of  personal 

property  nominally  conveyed  to  him  as  a  fraudulent  cover, 
where  the  real  ownership  and  possession  continues  in  the 
defendant. 

7.  Where  the  trustee  was  found  indebted  to  the  principal  defendant 

in  a  certain  sum  payable  out  of  the  store  of  the  trustee,  it  was 
error  to  render  a  money  judgment  against  him,  but  the  judg- 
ment should  have  been  for  payment  in  accordance  with  the 
terms  of  the  contract. 

8.  Since  the  trustee  was  only  adjudged  chargeable  upon  an  item 

as  to  which  he  admitted  nis  liability  in  his  disclosure,  it 
was  error  to  refuse  him  costs. 

9.  The  refusal  of  costs  to  the  plaintiff  as  against  the  claimants 

was  discretionary  with  the  county  court,  and  cannot  be  re- 
vised in  supreme  court. 

Assumpsit.  Heard  at  the  September  term,  1892,  Thomp- 
son, J.,  presiding,  upon  the  report  of  a  commissioner. 
Judgment  for  the  plaintiff  against  the  defendant,  A.  O. 
Brainerd.  Hatch  was  adjudged  liable  as  trustee  in  the  sum 
of  $11.75  ^"d  was  denied  his  costs.  Stone  &  Son  were  ad- 
judged liable  as   trustees  for  $442.31    and   interest;    and 
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Phelps  was  adjudged  liable  as  trustee  in  the  sum  of  $500 
and  interest.  It  was  adjudged  that  the  funds  in  the  hands 
of  Stone  &  Son  and  Phelps  did  not  belong  to  the  claimants, 
Brainerd  &  Hatch.  The  plaintiff  was  denied  costs  as 
against  the  claimants.  To  the  action  of  the  court  in  adjudg- 
ing Hatch  liable  for  only  $11.75,  and  in  denying  it  costs 
as  against  the  claimants,  the  plaintiff  excepted.  To  the 
judgment  adjudging  Hatch  liable  for  $11.75  ^^^  denying 
him  his  costs,  Hatch  excepted.  To  the  judgment  adjudging 
Stone  &  Son  and  Phelps  liable  as  trustees,  and  that  the  funds 
in  their  hands  did  not  belong  to  the  claimants,  Brainerd  & 
Hatch  excepted. 

In  August,  1883,  the  Vermont  National  Bank  and  the  St. 
Albans  Trust  company  both  failed,  and  the  defendant,  A.  O. 
Brainerd,  who  was  a  stockholder  in  both  institutions,  a  director 
in  one  company  and  a  trustee  in  the  other,  was  thereby  in- 
volved in  serious  financial  difficulties.  Prior  to  this  failure  he 
considered  himself,  and  probably  was,  a  man  of  considerable 
propertj'  over  and  above  his  liabilities.  He  was  indebted  some 
$40,000  on  his  own  account,  and  as  indorser  for  others  about 
$30,000,  at  the  time  of  the  failure. 

xAmong  his  assets  he  owned  a  steam  sawmill  at  Richford, 
Vt.,  and  a  tract  of  timber  land  of  some  two  thousand  acres 
in  the  township  of  Sutton,  Canada,  from  which  he  obtained 
logs  with  which  to  stock  his  mill. 

September  19,  1883,  the  defendant,  Brainerd,  in  view  of 
the  situation  in  which  he  was  placed  by  these  failures,  and 
in  anticipation  of  suits  that  would  probably  be  brought 
against  him,  went  with  his  son-in-law.  Hatch,  one  of  the 
trustees  of  this  suit,  to  Canada,  for  the  purpose  ot  executing 
a  mortgage  of  the  aforesaid  land  to  secure  certain  creditors, 
but  was  informed  by  the  notary,  to  whom  he  applied,  that  a 
mortgage  could  not  be  executed  in  the  absence  of  the  mort- 
gagees. Thereupon  Brainerd  proposed  to  Hatch  to  convey 
the  land  to  him  upon  condition  that  he  should  assume  to  pay 
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within  two  years  from  that  date  certain  debts  of  the  defend- 
ant, which  it  had  been  proposed  to  secure  by  the  mortgage, 
and  a  deed  was  executed  by  which  the  lands  were  conveyed 
to  Hatch  by  an  instrument  which  specified  that  Hatch  was 
to  pay  debts  therein  described  amounting  in  all  to  $ii,ooo. 
This  instrument  was  signed  by  both  Hatch  and  Brainerd. 

Soon  after  this  conveyance  Brainerd  himself  paid,  in  one 
way  and  another,  the  debts  specified  in  said  deed,  and  Hatch 
in  fact  paid  no  consideration  whatever  for  the  conveyance  of 
the  land  to  him.  Still  later,  on  March  i6, 1887,  the  defend- 
ant, Brainerd,  conveyed  to  Hatch  by  quit-claim  deed  these 
same  lands  for  the  expressed  consideration  of  $11,300. 

The  commissioner  found  that  in  point  of  fact  both  these 
deeds  were  given  for  the  purpose  of  preventing  the  creditors 
of  the  defendant,  Brainerd,  from  attaching  the  lands  con- 
veyed ;  that  it  never  was  the  purpose  of  either  the  defendant 
or  Hatch  to  convey  the  property  in  this  land  to  Hatch ;  that 
Hatch  never  intended  to  pay  the  debts  specified  in  the  first 
deed,  and  never  intended  and  was  never  expected  to  pay  the 
$11,300  expressed  as  the  consideration  of  the  second  deed  ; 
and  that  Brainerd  had  at  all  times  continued  to  manage  and 
control  said  lands  as  his  own,  having  among  other  things 
paid  certain  taxes  assessed  against  the  same,  and  been  to 
certain  expenses  in  the  management  and  improvement  of  the 
same,  the  amount  of  which  was  specified  in  the  report  of  the 
commissioner. 

September  20,  1883,  Gyles  Merrill,  one  of  the  creditors 
of  the  defendant,  Brainerd,  attached  his  said  sawmill  at 
Richford,  upon  a  writ  returnable  to  the  April  term  of  the 
Franklin  county  court,  1884,  at  which  term  he  obtained 
judgment  upon  the  same  for  $5,423.98.  Upon  this  judg- 
ment an  execution  was  taken  out  and  levied  on  said  mill 
property,  June  20,  1884,  and  the  said  property  was  ap- 
praised and  set  off  to  said  Merrill  at  the  sum  of  $3,700, 
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Numerous  attachments  of  the  same  property  were  made 
immediately  following  that  of  Merrill. 

June  21,  1884,  the  defendant,  Brainerd,  was  in  possession 
of  and  running  his  saw  mill  at  Richford,  and  on  that  day  an 
interx'^iew  took  place  between  him,  Gyles  Merrill,  A.  F. 
Brainerd,  son  of  the  defendant,  and  Hatch,  his  son-in-law, 
in  relation  to  the  purchase  of  the  mill  set  off  on  Merrill's 
execution,  and  an  arrangement  was  then  made  that  in  case 
the  mill  was  not  redeemed  by  the  defendant,  Brainerd,  Mer- 
rill should  deed  it  to  A.  F.  Brainerd  and  Hatch  in  consid- 
eration of  $3,700.  Four  hundred  dollars  was  at  that  time 
paid  Merrill  by  the  defendant,  A.  O.  Brainerd,  upon  this 
contract. 

It  was  at  this  time  suggested  that  A.  F.  Brainerd  and 
Hatch  should  form  a  co-partnership  under  the  firm  name  of 
Brainerd  &  Hatch,  for  the  purpose  of  operating  this  saw 
mill,  if  they  obtained  title  to  it  under  the  arrangement  with 
Merrill,  and  that  A.  O.  Brainerd  should  manage  the  business 
as  their  agent. 

January  15,  1885,  Hatch  transmitted  to  Merrill,  who  re- 
sided at  Haverhill,  Mass.,  notes  to  the  amount  of  $2,500, 
signed  by  A.  F.  Brainerd  and  himself,  and  secured  by 
mortgage  upon  the  mill  property,  with  a  check  for  the  bal- 
ance due  upon  the  contract  of  purchase.  In  return  Merrill 
executed  and  delivered  to  A.  F.  Brainerd  and  Hatch  a  deed 
of  the  property.  At  that  time  there  was  a  considerable 
stock  of  logs  and  a  considerable  quantity  of  lumber  in.  the 
yard  at  Richford,  and  this  property  was  all  turned  over 
nominally  to  the  firm  of  Brainerd  &  Hatch. 

A.  O.  Brainerd  from  this  time  on  managed  the  business 
in  the  same  manner  that  he  did  before,  save  that  all  con- 
tracts were  made,  both  for  the  purchase  of  logs  and  for  the 
sale  of  lumber,  and  in  the  operation  of  the  mill  in  the  name 
of  Brainerd  &  Hatch  by  A.  O.  Brainerd,  agent.  A.  F. 
Brainerd    had   no  means  of   any  account,  never   put  any 
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property  whatever  into  the  business,  living  the  greater  por- 
tion of  the  time  in  the  state  of  Alabama.  Hatch  was  a 
hardware  dealer  in  the  village  of  St.  Albans,  devoted  his 
entire  attention  to  that  business,  and  contributed  neither  time 
nor  money  to  the  business  of  Brainerd  &  Hatch. 

The  master  found  that  the  defendant,  A.  O.  Brainerd, 
conducted  the  business  entirely  upon  his  own  responsibility, 
furnished  all  the  means  that  were  used  in  the  business,  and 
did  what  he  pleased  with  the  proceeds  of  the  business,  and 
he  further  found  that  in  point  of  fact  neither  A.  F.  Brainerd 
nor  Hatch  ever  had  any  interest  whatever  in  the  same,  and 
that  their  names  were  used  simply  as  a  cover  for  the  con- 
venience of  A.  O.  Brainerd  in  conducting  the  business  with- 
out liability  to  attachment  upon  the  claims  of  his  creditors. 

March  19,  1884,  one  H.  A.  Brown  brought  suit  against 
A.  O.  Brainerd  and  H.  W.  Hatch,  trustee,  upon  which  he 
recovered  judgment  against  Brainerd  in  the  sum  of  $2,283. - 
14,  said  case  being  ordered  to  lie  with  the  court  as  to  the 
trustee.  Hatch,  until  the  disposition  of  the  suit  with  the 
Plattsburg  Bank  hereafter  referred  to. 

October  25,  1884,  the  Plattsburg  National  Bank  of  Platts- 
burg, N.  Y.,  began  suit  against  the  defendant,  Brainerd,  in 
which  Hatch  was  summoned  as  trustee.  This  suit  was  re- 
turnable to  the  February  term  of  the  United  States  Circuit 
Court  for  the  district  of  Vermont,  1885,  and  at  the  May 
term  of  that  court  judgment  was  entered  against  the  defend- 
ant§  Brainerd,  in  the  sum  of  $11,137.11,  damages  and  costs. 
The  case  was  referred  to  a  commissioner  to  take  the  disclosure 
of  the  trustee.  Hatch.  The  commissioner  found  that  the 
sale  of  the  Canada  lands  to  Hatch  was  a  bona  fde  sale  upon 
the  understanding  and  expectation  that  he  was  to  pay  the 
debts  specified  in  the  deed  of  conveyance,  but  that  in  point 
of  fact  those  debts  had  not  been  paid  by  Hatch,  but  had  been 
paid  by  Brainerd.  He  furthermore  reported  that  Brainerd 
had  taken  from  these  lands  timber  and  other  materials  and 
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had  sold  one  parcel  of  land,  so  that  he  had  received  in  all 
from  this  source  $2,342.92. 

Upon  these  facts,  at  the  October  term,  1886,  Hatch  was 
adjudged  liable  as  trustee  in  the  sum  of  $10,918.87,  that 
being  the  difference  between  the  amount  of  the  debts  speci- 
fied in  said  deed  with  interest,  and  the  amount  which  Brain- 
erd  had  received  from  the  land  as  above.  This  judgment 
was  made  subject  to  the  lien  of  Brown  in  the  state  court,  as 
above  set  forth,  and  deducting  the  amount  of  that  judgment 
with  interest,  Hatch  was  found  liable  as  trustee  in  the  suit 
of  the  Plattsburg  Bank  in  the  sum  of  $8,348.75. 

This  judgment  was  adjusted  by  the  giving  of  notes  signed 
by  Hatch  and  endorsed  by  Brainerd,  and  secured  by  mort- 
gage upon  the  Canada  land.  The  Brow^n  judgment  was 
paid  by  the  giving  of  Hatch  &  Brainerd's  note  for  $1,500 
and  a  check  for  the  balance.  The  notes  given  by  Hatch  in 
satisfaction  of  the  Plattsburg  judgment,  and  the  note  of 
Brainerd  &  Hatch,  given  in  satisfaction  of  the  Brown  judg- 
ment, were  all  subsequently  paid  by  A.  O.  Brainerd. 

At  the  time  of  the  service  of  the  writ  in  this  suit.  Hatch 
was  indebted  to  the  defendant,  A.  O.  Brainerd,  in  the  sum 
of  $11.75  ^^^  wood  and  lumber,  which  the  defendant, 
Brainerd,  agreed  to  trade  out  at  the  store  of  Hatch. 

The  debts  by  reason  of  which  Stone  &  Son  and  Phelps 
were  adjudged  liable  as  trustees  were  due  to  the  firm  of 
Brainerd  &  Hatch,  and  that  firm  entered  as  claimants  to 
those  funds  in  this  suit. 

H.  A.  Burt  and  Wilson  &  Halliox  the  plaintiff. 

The  judgments  against  Hatch  in  the  suits  by  the  Platts- 
burg Bank  and  by  Brown  are  no  bar  against  holding  him 
as  trustee  in  this  suit  for  the  reason  that  in  those  suits  he 
falsely  stated  what  he  knew  was  untrue  and  concealed  facts 
which  would  have  exonerated  him  as  a  trustee.  Savard 
V.  Heflin^  20  Vt.  144  ;  Holmes  v.  Clark,  46  Vt.  22  ;  Parker 
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V.  Wilson^  61  Vt.  116;  Smith  v.  StrattoUj  $6  Vt.  362 ; 
Allen  V.  Stafford  arid  Tr.^  42  Vt.  16 ;  Gregory  v.  Harring- 
ton, 33  Vt.  241. 

He  cannot  avail  himself  of  the  fact  that  a  different  condi- 
tion of  things  was  found  by  the  commissioner  in  that  suit. 
Roberts,  Admr.,  v.  Lund,  45  Vt.  82  ;  Carpenter  \.  Mc^ 
Clure,  39  Vt.  I  ;  Boutclle  v.  McClure,  30  Vt.  674 ;  Plaits- 
burg  Bank  v.  Brainerd  and  Tr.,  28  Fed.  Rep. ;  Gifford  v. 
Ford,  5  Vt.  532. 

The  conveyance  of  the  Canada  lands,  March  16,  1887, 
was  a  valid  one,  and  Hatch  is  chargeable  as  trustee  with  the 
purchase  price. 

Farrington  &  Post  and  E.  H.  Powell  for  Hatch  and 
Brainerd  &  Hatch. 

The  court  should  have  recommitted  the  report  so  that  it 
might  appear  what  Brainerd  received  from  the  Canada  lands 
with  which  to  pay  the  notes  given  in  discharge  of  the  Brown 
judgment  and  the  judgment  of  the  Plattsburg  Bank,  for  if 
the  plaintiff  is  right  in  its  contention,  these  lands  must  be- 
long to  Hatch,  and  Hatch  must  be  entitled  to  the  proceeds. 
Green  v.  Adams,  59  Vt.  602,  607-8,  610-12;  Prout  v. 
Vaughn  and  Tr,,  52  Vt.  451;  Woodard  v.  Wy man  and 
Tr.,  53  Vt.  645  ;  Carf  enter  v.  McClure,  39  Vt.  i ;  Stevens 
v.  Kirk  and  Tr.,  37  Vt.  204;  Gregory  et  aL  v.  Harring-- 
Ion,  33  Vt.  241;  Hunter  v.  Case,  20  Vt.  195;  Crane  v. 
Stickles,  15  Vt.  252  ;  Brooks  v.  Clayer  et  aL,  10  Vt.  54  ; 
Hutchins  v.  Greenough  and  Tr,,  9  Vt.  295  ;  Baxter  &  Ed- 
munds V.    Currier  and  Tr,,  13  Vt.  615;    R.  L.  ss.  1,132, 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.     One  who  holds  a  deed  of  another's  land 
merely  as  a  cover  to  cheat  the  owner's   creditors,   is  not 
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thereby  chargeable  as  his  trustee,  for  the  land  is  not  ''ef- 
fects" in  his  hands  or  possession,  nor  its  value  a  "credit,"" 
and  there  is  no  indebtedness  to  constitute  a  ''  credit."     In 
j         such  case  the  land  is  attachable  in  the  ordinary  way,  but  if 
j         the  grantee  should  be  held  chargable  with  its  value,  he 
I         might,  after  having  paid  that  value  to  one  creditor,  have  the 
land  taken  from  him  by  another  creditor,  and  thus  lose  it 
after  having  paid  for  it.      Woodward  v.  IVymany  53  Vt.  645  ; 
Proui  v.   Vau^Auy  52  Vt.  451  ;  Stevens  v.  Kirk^  37  Vt.  204  ; 
Hunter  v.  Case^  20  Vt.  195  ;   Baxter  &  Edmunds  v.  Cur^ 
rier^  13   Vt.   615  ;    How  v.  Fields  5  Mass.  390;    Bissell  v. 
Strongs  9  Pick.  561  ;  Risley  v.   Welles^  5  Conn.  431. 
I  Although  in  the  defendant's  first  deed  of  the  Canada  land 

to  the  trustee  Hatch  it  was  expressed  that  Hatch  should  pay 
$11,000  of  the  defendant's  debts  therein  specified,  yet  that 
transaction  was  not  intended  as  a  sale  to  Hatch,  nor  as  a 
trust  for  him  to  execute,  but  only  as  a  cover  to  prevent  the 
land  from  being  attached  by  the  defendant's  creditors.  Hatch 
has  never  paid  any  of  those  debts,  but  they  have  been  paid 
by  the  defendant,  as  the  understanding  was  between  them 
that  they  should  be.  The  defendant  has  ever  since  pos- 
sessed and  used  the  land  the  same  as  before,  and  Hatch  has. 
received  nothing  therefrom.  But  it  is  claimed  that  the  fur- 
ther deed  of  that  land  from  defendant  to  Hatch,  executed  on 
March  16,  1887,  for  the  express  consideration  of  $11,300, 
no  part  of  which  has  been  paid,  is  not  found  to  have  been 
fraudulent,  and  that  therefore  Hatch  is  indebted  to  the  de- 
fendant by  reason  of  that  transaction,  and  hence  is  charge- 
able as  trustee  on  account  thereof.  But  this  transaction  was 
not  considered  a  sale  to  Hatch  any  more  than  the  other 
was,  nor  as  making  Hatch  indebted  to  the  defendant,  but 
only  as  another  step  in  the  fraudulent  scheme  in  which  they 
were  engaged,  taken  for  the  purpose  of  more  certainly  ac- 
complishing the  end  in  view.  This  is  the  result  of  the  find- 
ing.    It  follows,  therefore,  that  Hatch  is  not  chargeable  on 
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the  score  of  this  deed  any  more  than  on  that  of  the  first 
deed. 

But  it  is  further  claimed  that  as  the  trustee  judgment 
against  Hatch  in  the  Plattsburg  Bank  case  was  paid  with 
money  and  property  that  belonged  to  the  defendant,  the  law 
raises  a  promise  on  the  part  of  Hatch  to  reimburse  the  de- 
fendant therefor,  and  that  this  is  an  indebtedness  that  can 
be  reached  by  the  trustee  process.  But  the  Canada  land 
transaction,  on  account  of  which  Hatch  was  charged  as 
trustee  in  that  case  because  it  w^as  found  to  be  an  honest 
sale  to  him  with  the  price  unpaid,  is  now  found  not  to  have 
been  a  sale  at  all,  but  a  mere  covering  of  the  land  to  cheat 
the  defendant's  creditors,  and  this  case  must  stand  upon  that 
finding  ;  therefore,  when  that  judgment  was  paid  with  the  de- 
fendant's money  and  property,  the  law  raised  no  promise  on 
the  part  of  Hatch  to  reimburse  the  defendant  therefor,  for 
as  between  them  that  w^as  not  Hatch's  debt  to  pay,  but  the 
defendant's,  and  he  has  no  claim  against  Hatch  in  respect 
of  the  matter. 

It  appearing  that  the  defendant  derived  $2,342.92  from 
sales  of  some  of  the  Canada  land  and  from  wood  and  lum- 
ber taken  therefrom  by  him,  it  is  claimed  that  Hatch  is 
chargeable  for  that  amount,  as  it  was  allowed  to  him  and 
deducted  from  his  liability  in  the  Plattsburg  Bank  case, 
being  treated  and  applied  as  part  payment  of  the  purchase- 
price  of  the  land.  But  as  those  avails  never  came  into 
Hatch's  hands,  and  that  whole  business  was  a  fraud,  as  now- 
found,  Hatch  is  not  chargeable  for  that  amount. 

The  defendant  paid  taxes  on  the  Canada  land,  paid  money 
on  debts,  and  expended  money  in  and  about  the  lumber 
business,  and  entered  the  money  on  his  cash-book  as  paid 
for  Hatch  ;  but  that  was  a  fraud.  The  land  was  the  defend- 
ant's as  between  him  and  Hatch,  the  debts  were  his,  and  the 
lumber  business  was  his ;  and  therefore  no  implied  promise 
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arises  on  the  part  of  Hatch,  as  the  plaintiff  claims,  to  pay 
the  defendant  for  these  disbursements. 

It  is  also  claimed  that  Hatch  should  be  chargeable  for  the 
value  of  the  logs  and  lumber  at  the  mill  when  the  attachment 
in  this  case  was  made.  But  the  commissioner  finds  that 
whatever  was  said  or  agreed  upon  between  the  defendant 
and  Brainerd  &  Hatch  in  respect  to  the  sale  of  that  property 
to  the  latter,  the  defendant  retained  the  ownership  and  pos- 
session thereof  down  to  the  time  of  the  attachment,  and  so 
it  was  not  goods  or  effects  in  Hatch's  hands,  nor  did  he  ever 
become  indebted  therefor  to  make  a  credit.  If  that  property 
had  gone  into  Hatch's  possession,  a  diflferent  question  would 
have  been  presented. 

Hatch  owed  the  defendant  $11.75  for  wood  and  lumber 
that  he  had  bought  of  him,  and  the  agreement  was  that  the 
defendant  should  "  trade  at  Clark  &  Hatch's  store,  and  take 
his  pay  for  it  that  way"  ;  and  he  did  so  after  this  suit  was 
brought.  It  does  not  appear  that  the  defendant  ever  called 
for  payment  out  of  the  store  and  was  refused,  so  Hatch 
never  became  liable  to  pay  in  money,  and  the  defendant's 
creditors  cannot  step  in  and  vary  the  contract  so  as  to  com- 
pel payment  in  money  in  the  first  instance.  Fullci'  v. 
OBrien^  121  Mass.  422  ;  Willard  v.  Butler^  14  Pick.  550  ; 
Barrett,  J.,  in  Bartleit  v.  Wood^  32  Vt.  378.  It  was  error, 
therefore,  to  render  a  money  judgment  against  Hatch  for 
that  debt.  The  judgment  should  have  been  for  payment  out 
of  the  store,  according  to  the  agreement  found  by  the  com- 
missioner. This  is  the  only  judgment  warranted  by  the 
statute.  Bartleit  v.  Wood,  above  cited,  is  authority  for  such 
a  judgment.  There  the  trustee  was  charged  in  a  sum  cer- 
tain, to  be  paid  in  work,  as  that  was  the  contract  mode  of 
payment.  In  jRice  v.  Talmadgc^  20  Vt.  378,  the  trustee 
was  charged  in  a  sum  certain,  payable  in  leather.  The  cor- 
rectness of  this  judgment  was  not  specially  decided  by  the 
supreme  court,  but  the  court  treated  it  as  falling  within  the 
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same  principle  as  contracts  paj^able  in  specific  articles,  and 
proceeded  to  consider  the  case  accordingly. 

It  was  error,  in  the  circumstances,  to  refuse  the  trustee 
Hatch  costs  below.  The  statute  provides  that  if  a  person 
summoned  as  a  trustee  appears  and  submits  himself  to  an 
examination  upon  oath,  he  shall  be  allowed  his  costs  for 
travel  and  attendance,  and  such  further  sum  as  the  court 
judges  reasonable  for  his  counsel  fees  and  other  necessary 
expenses.  R.  L.  1,158.  This  trustee  did  appear  and  sub- 
mit himself  to  examination  upon  oath.  Nor  is  the  fact  upon 
which  he  is  held  chargeable  one  that  he  denied  and  the 
plaintiff  traversed,  but  it  is  one  that  he  admitted  on  his  ex- 
amination, and  it  is  found  as  he  admitted  it ;  therefore  costs 
were  not  deniable  to  him  under  Rule  36  of  the  county  court. 

The  refusal  of  costs  to  the  plaintiff  against  the  claimants 
was  matter  of  discretion  with  the  court  below,  and  is  not  re- 
visable  here.  R.  L.  1,124;  Laclair  v.  Reynolds^  50  Vt. 
418. 

yudgynent  against  the  trustee  Hatch  reversed^  andjudg^ 
ment  that  he  is  chargeable  for  $11.75,  ^'-^^^  interest  thereon 
Jrom  the  service  of  the  writ  ^payable  out  of  Clark  (t  Hatch's 
store.  accordi7ig  to  the  agreement  in  respect  of  payment 
found  by  the  commissioner ;  and  costs  are  adjudged  to  said 
trustee  in  this  court  and  in  the  county  court  against  the 
plaintiff.  In  all  other  respects  the  judgment  below  is  af- 
firmed,  with  costs  in  this  court  to  the  plaintiff  against  the 
claimants^  who  excepted  to  the  judgment  against  the  other 
trustees  as  well  as  to  the  judgment  against  Hatch. 
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ALEXANDER  P.  HODGES  ET  AL. 


GEORGE  W.  PHELPS  ET  AL, 


Grand  Isle  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  and  Rowell,  JJ. 

Devise  of  land  subject  to  payment  of  legacy.     Surrender  of 
land.     Accepting  conveyance  of  land.    Interest  on 
legacy.    Decree, 

1.  Certain  land  was  devised  to  W.,  charged  with  the  payment 

of  three  annuities,  and  upon  the  decease  of  the  annuitants, 
with  specific  legacies  to  their  heirs.  The  will  provided 
that  W.  might  discharge  himself  from  the  payment  of  the 
annuities  and  legacies  by  surrendering  the  land  to  the  an- 
nuitants or  their  heirs,  and  he  did  quit-claim  the  premises 
to  the  annuitants.  Held^  that  the  land  was  thereby  dis- 
charged from  the  annuities  but  not  from  the  legacies. 

2.  At  the  death  of  the  annuitants,  or  either  of  them,  a  specified 

sum  was  devised  "to  their  and  to  the  heirs  of  each."  Held^ 
that  the  legacies  should  be  divided  among  the  heirs  of  each 
annuitant  per  capita  and  not  per  stirpes, 

3.  In  1884  two  of  the  annuitants  deceased  and  P.,  who  had  be- 

come the  owner  of  the  premises  through  conveyance  from 
the  annuitants,  quit-claimed  the  premises  to  the  heirs  of 
the  deceased  annuitants,  who  are  the  defendants  in  this 
suit  and  were  the  owners  of  the  land  at  the  time  the  suit  was 
brought.  The  will  provided  that  the  legacies  should  be 
paid  by  the  owner  or  occupant  of  the  land.  The  deed  re- 
cited the  recent  death  of  the  annuitants,  and  that  the  lega-' 
cies  payable  at  the  death  of  each  were  unpaid ;  was  condi- 
tioned that  the  land  should  "still  stand  chargeable  with  the 
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payment  of  said  legacies  as  provided  by  said  will,'*  and  de- 
clared that  by  agreement  of  the  parties  the  grantor  was  to 
be  released  from  all  liability  in  respect  thereto.  Held^  that 
by  accepting  this  deed  and  occupying  the  premises  under 
it,  the  defendants  became  personally  liable  for  the  payment 
of  the  legacy  due  the  heirs  of  the  third  annuitant  upon  her 
decease  in  i88S,  irrespective  of  the  value  of  the  land. 

4.  Interest  begins  to  run  from  the  decease  of  the  annuitant. 

5.  Inasmuch  as  the  bill  is  not  drawn  with  a  view  to  a  decree  in 

personam^  and  the  value  of  the  premises  is  more  than  the 
amount  to  which  the  orators  are  entitled,  it  is  directed  that 
a  decree  of  foreclosure  be  entered  in  the  common  form. 

Bill  to  enforce  the  payment  of  a  legacy  against  certain 
lands.  Heard  at  the  August  term,  1891,  upon  bill  and  an- 
swer. Tyler,  chancellor,  decreed  for  the  orators.  Both 
parties  appeal.     The  opinion  states  the  case. 

T.  E,   Wales  for  the  orators. 

By  accepting  the  deed  from  Mrs.  Piatt  the  defendants  be- 
came personally  liable  for  the  payment  of  the  legacy  in  suit. 
Hill \\  Sharps  Thorn.  Cases  188;  Glan  v.  Fisher^  6  John. 
Ch.  33,  (10  Am.  Dec.  310)  ;  Larkin  v.  Mann^  53  Barb.  267  ; 
Cole  V.  Cole,  S3  Barb.  607  ;  Re  Phelps'  Will,  56  Vt.  661  ; 
Pickering  \.  Pickering,  15  N.  H.  281. 

A,  G.   Whitteniore  for  the  defendants. 

The  heirs  of  each  annuitant  would  take  per  stirpes.  Sch. 
Wills,  s.  538;  539;  Balcom  v.  Haynes,  14  Allen  204;  Os- 
bom's  Appeal,  104  Penn.  St.  637  ;  Cook  v.  Catlin,  25  Conn. 
387 ;  Shepard  Heirs  v.  Shepards  Estate,  60  Vt.  109 ; 
Gaines  v.  Strong's  Estate,  40  Vt.  354  ;  Bronson  v.  Phelps* 
Estate,    58  Vt.  612. 

The  opinion  of  the  court  w^as  delivered  by 

ROWELL,  J.  Timothy  P.  Phelps,  who  died  on  August  25, 
1864,  devised  to  George  Whittemore  for  life  that  part  of  his 
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home  farm  lying  in  Colchester,  "subject  to  the  charges  and  the 
payment  of  the  sums  "  mentioned  in  the  will,  with  remainder 
over  of  an  undivided  half  thereof  to  the  children  of  the  said 
George  born  in  lawful  wedlock,  if  any  such  there  were,  or  to 
their  heirs,  the  title  to  vest  on  the  death  of  the  said  George  ;  and 
he  made  his  brother,  Asaph  Phelps,  and  his  sister,  Marcia 
Hall,  and  his  sister,  Laura  Roberts,  during  her  life,  residuary 
devisees  and  legatees,  with  remainder  over  of  Laura's  share 
to  Asaph  and  Marcia.  He  specifically  charged  upon  the 
land  a  life  annuity  of  $ioo  to  his  brother  Asaph,  and  the 
like  to  each  of  his  said  sisters,  to  be  paid  to  them  by  the  said 
Whittemore  or  by  "  the  legal  owner  or  occupant"  of  the 
land.  At  the  death  of  the  annuitants  or  any  of  them,  he 
gave  "to  their  and  to  the  heirs  of  each  the  sum  of  $i,6oo 
each,"  making  $4,800  in  all,  to  be  paid  to  them  in  the  same 
manner  as  the  annuities  were  to  be  paid,  and  in  like  manner 
to  constitute  a  charge  upon  the  land.  The  will  provided 
that  it  should  be  at  the  option  of  Whittemore  to  pay  said  an- 
nuities and  legacies  or  to  surrender  the  land  to  the  annui- 
tants or  their  heirs,  and  if  he  elected  to  surrender,  then  the 
land  was  devised  to  the  annuitants  and  their  heirs  equally, 
and  Whittemore  was  released  from  the  payment  of  the  an- 
nuities and  the  legacies. 

On  Nov.  II,  1867,  Whittemore  and  one  Barnum,  who 
had  become  a  joint  owner  with  Whittemore,  quit-claimed 
the  premises  to  the  annuitants,  their  heirs  and  assigns,  in 
consideration  that  they  "do  release  and  discharge  the  said 
Whittemore  from  all  personal  liability  to  perform  or  pay  any 
and  all  the  conditions,  charges  and  annuities"  imposed  and 
charged  thereon  by  said  will.  On  the  22d  of  said  Novem- 
ber, the  annuitants  quit-claimed  the  premises  to  said  Bar- 
num, and  their  deed  purported  to  discharge  the  land  and 
Whittemore  and  Barnum  from  the  further  payment  of  all 
"annuities"  charged  thereon  by  said  will,  due  or  to  become 
due  to  them  or  any  of  them,  or  to  their  or  any  of  their 
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heirs  ;  but  it  did  not  purport  to  discharge  the  land  from  the 
legacies.  Barnum  mortgaged  to  Piatt,  who  foreclosed  and 
obtained  title,  and  under  his  will  the  title  to  all  but  a  small 
piece  that  he  sold  off  came  to  and  vested  in  his  widow,  who, 
on  March  27,  1884,  quit-claimed  to  the  defendants  and  Wal- 
lace P.  Hall,  who  subsequently  conveyed  his  interest  to 
Jerome  P.  Hall,  one  of  the  defendants,  and  the  defendants 
are  now  the  owners  of  the  land.  Mrs.  Piatt's  deed  recites 
the  giving  of  said  annuities  and  legacies,  that  they  were 
made  a  charge  upon  the  land  to  be  paid  by  the  legal  owner 
and  occupant  thereof,  which  she  had  come  to  be,  that  Asaph 
and  Marcia  had  recently  died,  and  that  the  legacies  '*pay- 
able  at  the  death  of  each  "  were  due  and  unpaid,  and  it  is 
conditioned  that  the  land  ** shall  still  stand  chargeable  with 
the  payment  of  said  legacies  as  provided  in  said  will,"  and 
declares  that,  by  agreement  of  the  parties,  Mrs.  Piatt,  her 
heirs,  executors  and  administrators,  are  discharged  and  for- 
ever released  from  the  payment  thereof. 

Laura  Roberts  died  on  Dec.  26,  1888,  leaving  no  heirs 
but  nephews  and  nieces,  of  whom  there  are  fourteen,  namely, 
seven  of  the  orators,  the  six  defendants,  and  the  said  Wal- 
lace P.  Hall.  Said  orators  are  the  children  and  only  heirs 
of  Clarissa  Hodges,  deceased,  a  sister  of  the  said  Laura's, 
and  the  defendants,  except  Jerome  P.  Hall,  are  the  children 
and  only  heirs  of  Asaph  Phelps,  and  Jerome  P.  Hall  and 
Wallace  P.  Hall  are  the  children  and  only  heirs  of  Marcia 
Hall,  and  Wallace  has  conveyed  to  Jerome  all  his  interest  in 
the  legacy  given  to  his  mother. 

The  orators  seek  to  recover  one  half  of  the  legacy  given 
to  the  heirs  of  Mrs.  Roberts,  with  the  interest  thereon,  and 
pray  that  the  defendants  be  decreed  to  pay  the  same  to  them, 
and  in  default  thereof,  that  a  trustee  be  appointed  to  sell  the 
land  to  satisfy  the  decree,  and  for  general  relief. 

The  defendants  answered,  alleging  among  other  things, 
that  the  present  value  of  the  land  does  not  exceed  $2,000, 
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and  claiming  that  it  has  been  and  is  released  and  discharged 
from  the  payment  of  said  legacies ;  but  if  not,  that  in  the 
circumstances,  neither  they  nor  the  land  are  chargeable  with 
only  one  third  of  the  present  value  of  one  legacy,  which  they 
allege  to  be  one  ninth  of  the  value  of  the  land,  to  be  ascer- 
tained. 

The  case  was  heard  on  bill  and  answer,  and  a  decree  was 
entered  that  the  orators  were  entitled  to  $800,  it  being  one 
half  of  the  legacy  given  to  the  heirs  of  Mrs.  Roberts ;  that  the 
legacies  are  a  charge  upon  the  land ;  and  that  unless  the  de- 
fendants paid  said  sum  to  the  orators,  with  the  interest 
thereon,  a  trustee  should  be  appointed  to  sell  enough  of  the 
land  to  pay  the  same  and  the  costs,  provided  the  land  is 
worth  as  much  as  the  amount  of  the  three  legacies,  but  if 
not,  then  to  sell  a  proportionate  part  thereof,  the  value  of 
that  sold  to  bear  the  same  ratio  to  the  value  of  the  whole 
that  $800,  with  interest  and  costs,  bear  to  the  amount  of  all 
the  legacies ;  and  a  personal  decree  against  the  defendants 
was  denied.     From  this  decree  both  parties  appealed. 

We  think  it  was  not  the  intention  of  the  testator  that  the 
surrender  of  his  estate  to  the  annuitants  by  the  life  tenant 
should  operate  to  discharge  the  land  from  the  burden  of  the 
legacies,  but  only  that  it  should  release  the  tenant,  for 
whom  he  seems  to  have  had  especial  regard,  as  he  was  other- 
wise a  large  beneficiary  under  the  will,  from  personal  lia- 
bility in  the  matter,  that  is,  from  the  payment  of  the  annui- 
ties and  the  legacies,  as  the  will  says.  And  this  seems  to 
have  been  the  understanding,  both  of  the  tenant  and  of  the 
annuitants,  for  the  tenant's  deed  was  given  on  that  express 
consideration,  and  imports  no  other  release,  although  it 
probably  effectuated  a  discharge  of  the  land  from  the  bur- 
den of  the  annuities  into  whosever  hands  it  might  there- 
after pass,  as  the  annuitants  thereby  got  the  same  thing  in 
another  form,  namely,  the  life  use.  But  they  took  the  land 
charged  with  the  legacies,  just  as  the  life  tenant  had  it,  and 
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with  the  same  liability  to  pay  the  legacies,  for  by  the  will  the 
life  tenant  was  to  pay,  *'  or  the  legal  owner  or  occupant  of 
the  land,"  which  the  annuitants  had  come  to  be  under  that 
d^ed  and  the  will,  for  by  the  will,  if  the  life  tenant  surren- 
dered to  them,  the  land  was  devised  to  them  and  their  heirs 
equally ;  and  that  they  did  not  consider  the  land,  discharged 
from  the  legacies  in  their  hands  is  further  evidenced  by  their 
deed  to  Barnum,  for  they  did  not  thereby  undertake  to  dis- 
charge it  therefrom,  but  only  from  the  "annuities,"  due  or  to 
become  due.  Nor  did  the  defendants  when  they  took  their 
deed  from  Mrs.  Piatt  understand  that  the  land  had  been 
discharged  from  the  legacies,  for  that  deed  is  expressly  con- 
ditioned that  it  shall  stand  chargeable  with  the  payment 
thereof  as  provided  by  the  will.  We  think  this  long  and 
uniform  construction  of  the  will  by  the  parties  in  interest  is 
in  entire  harmony  with  the  intention  of  the  testator,  and  we 
therefore  adopt  it  in  effectuation  of  that  intention. 

But  how  shall  the  legatees  take,  per  capita  or  per 
stirpes?  Per  capita^  clearly  ;  for  the  rule  is  that  a  gift  of 
personality  to  *'  heirs"  merely,  whether  to  one's  own  heirs 
or  to  the  heirs  of  another,  is  primarily  to  be  held  to  be  to 
those  who  would  be  entitled  to  take  under  the  statute  of  dis- 
tributions, and  to  indicate,  when  there  are  no  words  to  show 
the  contrary,  that  they  are  to  take  in  the  same  manner  and 
in  the  same  proportions  as  though  the  property  had  come 
to  them  as  intestate  estate  of  the  person  whose  heirs  they  are 
called.  Daggett  v.  Slacks  8  Met.  450 ;  Tillinghast  v.  Cooky 
9  Met.  1^3  ;  Houghton  v.  Kendal  I  ^  7  Allen  72  ;  Brothers 
v,Cartwright,  2  Jones'  Eq.  113,  (64  Am.  Dec.  563).  There 
are  no  words  in  this  will  to  show  that  the  testator  used  the 
word  '*  heirs  "  in  a  sdnse  different  from  that  above  indicated  ; 
hence  he  is  presumed  to  have  used  it  in  that  sense.  Now  Mrs. 
Roberts  left  no  heirs  but  nephews  and  neices,  therefore  her 
intestate  estate,  according  to  Hatch  v.  Hatch,  21  V"t.  450, 
would  be  distributed  to  them   under  the  fifth  canon  of  de- 
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scent,  which  would  give  it  to  them  in  equal  shares.  R.  L. 
2,230,  2,234.  Hence  the  orators  take  under  the  will  one  half 
of  the  legacy  in  question.  But  are  they  entitled  to  the  full 
amount  of  it  from  the  defendants  if  the  land  is  not  worth  as 
much  as  the  sum  of  all  the  legacies  ? 

'  It  is  settled  law  that  a  devisee  who  accepts  a  devise 
charged  with  the  payment  of  a  legacy,  thereby  becomes  per- 
sonally liable  to  pay  the  legacy,  although  the  land  is  worth 
less  than  the  amount  of  the  legacy.  This  liability  is  put  upon 
the  ground  of  an  implied  promise  arising  from  the  fact  of  ac- 
ceptance ;  for  the  doctrine  is,  that  he  who  accepts  a  benefit 
under  a  will  must  conform  to  all  its  provisions  and  re- 
nounce every  right  inconsistent  with  them.  Brown  v.  Knappj 
79  N.  Y.  136;  Glen  v.  Fishery  6  Johns-  Ch.  33  ;  Wiggin 
V.  WiggiUy  43  N.  H.  561,  (80  Am.  Dec.  192)  ;  Porter  v. 
Jackson^  95  Ind.  210,  (48  Am.  Rep.  704) .  But  when  the  de- 
visee conveys  the  land  subject  to  the  charge,  the  vendee 
stands  in  respect  of  personal  liability  much  like  one  who 
purchases  mortgaged  premises  subject  to  the  mortgage,  who 
does  not  become  personally  liable  for  the  mortgage  debt 
without  a  contract  of  s^ssumption,  evidenced  in  some  way. 
But  no  particular  form  of  words  is  necessary  to  create  such 
liability ;  any  words  that  clearly  import  the  assumption  of 
such  obligation  are  sufficient  to  impose  it,  and  the  intention 
will  be  sought  from  the  whole  instrument,  if  the  promise  is 
to  be  gathered  from  a  writing.  The  statement  in  a  deed 
that  the  land  is  conveyed  subject  to  mortgage,  does  not  of 
itself  make  the  grantee  personally  liable  for  the  payment  of 
the  mortgage  debt.  But  if  the  statement  is  that  the  grantee 
assumes,  or  agrees  to  pay,  the  mortgage,  then  he  becomes 
personally  liable.  So,  by  many  authorities  certainly,  when 
the  purchaser  agrees  to  pay  a  particular  sum  as  purchase- 
money,  and  on  the  execution  of  the  contract  of  purchase  the 
amount  of  the  mortgage  is  deducted  from]  the  consideration 
and  the  land  conveyed  subject  to  the  mortgage,  the  pur- 
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chaser  is  bound  to  pay  the  mortgage  debt,  whether  he  so 
agreed  in  express  words  or  not,  for  this  obligation  results 
from  the  very  nature  of  the  transaction.  Heid  v.  Vreelandj 
30  N.  J.  Eq.  591  ;  i  Jones,  Mort.  s.  749;  Note  to  Klaf^ 
worth  V.  Dressier^  78  Am.  Dec.  83. 

As  between  the  defendants  and  their  grantor,  Mrs.  Piatt, 
it  is  undoubtedly  for  them  to  discharge  the  legacies,  first, 
because  their  deed  is  a  quit-claim  deed,  and  when  one  pur- 
chases an  equity  of  redemption  by  a  deed  without  covenants, 
he  takes  the  estate  charged  with  the  payment  of  incum- 
brances, it  being  presumed  in  such  case,  nothing  to  the  con- 
trary appearing,  that  the  amount  paid  was  the  price  less  in- 
cumbrances, which  are  for  the  purchaser  to  discharge. 
Guernsey  v.  Kendall^  55  Vt.  201 ;  i  Jones,  Mort.  s.  736 ; 
and  second,  because  said  deed  expressly  provides  "  by  the 
agreement  of  the  parties  "  thereto,  that  Mrs.  Piatt,  her  heirs, 
executors,  and  administrators,  "  are  hereby  .discharged  and 
forever  released  from  the  payment  of  the  aforesaid  legacies." 

Now  the  will  not  only  charges  the  legacies  upon  the  land, 
but  it  expressly  directs  that  the  legal  owner  thereof  shall  pay 
them.  Hence,  by  the  very  terms  of  the  will,  when  one  be- 
conles  such  owner  he  thereby  becomes  liable  to  pay,  irre- 
spective of  the  value  of  the  land,  if  the  legacies  have  taken 
effect,  for  such  is  the  charter  by  which  he  holds,  and  tak- 
ing title  under  it  with  notice,  as  the  defendants  did,  is  an 
implied  assent  to  those  terms,  and  a  promise  to  pay^in  ac- 
cordance therewith.  It  is  evident  that  this  is  as  the  testator 
intended  it  should  be,  for  it  is  manifest  that  his  purpose  was 
to  charge  these  legacies  upon  the  land  exclusively,  in  exon- 
eration of  his  personal  estate,  for  when  he  made  his  will,  all 
the  persons  whose  *'  heirs"  were  to  take  those  legacies  w^ere 
living,  and  he  might  well  have  contemplated  that  they  would 
long  outlive  him,  as  they  all  did,  Mrs.  Roberts  more  than 
twenty-four  years,  and  that  in  the  meantime  his  personal  es- 
tate would  be  distributed   to  those  entitled,  leaving  nothing 
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for  the  payment  of  the  legacies  thereout.  And  besides,  the 
defendant's  deed  says  that  the  land  "  shall  still  stand  charge- 
able with  the  payment  of  said  legacies  as  provided  in  said 
willj^  and  recites  that  it  is  provided  in  the  will  that  they  shall 
be  paid  by  "the  legal  owner  or  occupant "  of  the  premises, 
and  it  releases  the  grantor  from  such  payment.  This 
language,  in  the  circumstances,  clearly  imports  an  intention 
on  the  part  of  the  defendants  to  assume  the  legacies,  and  an 
assumption  of  them,  and  a  promise  to  pay  them,  "  as  pro- 
vided in  said  will,"  and  it  precludes  the  idea  of  a  mere  im- 
demnity  to  the  grantor.  It  is  true  that  the  answer  alleges 
that  Mrs.  Piatt  conveyed  voluntarily,  in  compromise  and 
settlement  of  a  claim  made  solely  by  her  grantees  as  heirs 
of  Asaph  Phelps  and  Marcia  Hall  to  the  legacies  due  them 
under  the  will  as  such  heirs,  and  that  neither  Mrs.  Roberts 
nor  the  orators  were  parties  or  privies  to  the  transaction. 
But  this  does  not  alter  the  legal  import  of  the  deed,  which 
is  set  out  in  full. 

The  orators,  therefore,  are  entitled  in  equity  to  have  and 
receive  from  the  defendants  the  full  amount  due  them  under 
the  will,  irrespective  of  the  present  value  of  the  land.  ^ 

As  to  interest,  the  general  rule  is  that  legacies  out  of  per- 
sonal estate  draw  interest  after  one  year  from  the  testator's 
death.  This  is  taken  from  the  practice  in  the  ecclesiastical 
courts,  where  a  year  is  given  to  the  executor  to  collect  the 
assets,  and  he  cannot  be  called  upon  to  pay  before  that  time, 
because  he  is  not  supposed  to  know  until  then  what  fund 
there  is  to  pay  with.  In  conformity  to  this  practice,  courts 
of  equity  have  proceeded  in  the  case  of  legacies  out  of  per- 
sonal estate.  But  in  the  case  of  legacies  charged  on  real 
estate  only,  with  no  day  of  payment  fixed.  Lord  Redesdale 
says  that  interest  is  charged  from  the  death  of  the  testator  or 
not  at  all.  Pearson  v.  Pearson^  i  Sch.  &  Lef.  lo.  But  of 
course  the  legacy  in  question  does  not  carry  interest  from 
the  death  of  the  testator,  for  it  was  not  then  in  csse^  as  you 
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might  say.  Nor  is  the  general  rule  in  respect  of  legacies 
out  of  personal  estate  applicable,  for  the  reason  of  the  inile 
is  wamting.  The  legacy  is  given  "  at  the  decease  "  of  Mrs. 
Roberts,  and  we  think  it  became  payable  then,  as  said  in 
defendants'  deed  as  to  the  other  legacies,  and  therefore  car- 
ries interest  from  that  time. 

The  bill  does  not  seem  to  have  been  drawn  with  a  view 
of  obtaining  a  decree  in  personam  against  the  defendants, 
and  it  is  not  necessary  for  the  orators  to  have  such  a  decree 
if  they  could,  for  the  land  is  undoubtedly  worth  enough  to 
pay  them  in  full. 

The  court  below  directed  that  a  trustee  be  appointed  to 
sell  the  land  to  pay  the  decree.  This  was  well  enough ; 
but  as  the  legacy  is  a  lien  on  the  land  in  the  nature  of  an 
equitable  mortgage,  we  think  it  more  according  to  our  prac- 
tice to  enter  a  decree  of  foreclosure  in  common  form,  and  it 
is  so  ordered.  Let  the  orators  recover  costs  in  this  court 
and  in  the  court  below. 

Reversed  and  remanded. 
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RE  ESTATE  OF  H.  L.  PERKINS, 
GUSTAVUS  PERKINS,  CLAIMANT. 


Addison  County,  1893. 


Before  :    Tyler,  Munson,  Start  and  Thompson,  JJ. 
Parol  evidence  to  vary  deed.     Nudum  'pactum, 

1.  Parol  evidence  is  not  admissible  to  vary  the  terms  of  a  deed 

by  showing  that  the  grantor,  by  previous  arrangement,  re- 
mained the  owner  of  it,  with  the  right  to  remove  a  building 
included  within  the  terms  of  the  grant. 

2.  A  subsequent  promise  by  the  grantee  to  pay  the  grantor  the 

value  of  said  building  would  be  void  as  without  considera- 
tion, for  the  building  already  belonged  to  the  grantee. 

Appeal  from  a  decree  of  the  probate  court  for  the  district 
of  New  Haven,  accepting  the  report  of  commissioners  for 
the  allowance  of  claims  against  the  estate  of  Helen  L.  Per- 
kins, by  which  the  claim  of  the  plaintiff  was  disallowed. 
Heard  upon  the  report  of  a  referee  at  the  June  term,  1892, 
Taft,  J.,  presiding.  Judgment  for  claimant.  The  estate 
excepts.     The  opinion  states  the  case. 

Stewart  &  Wilds  for  the  estate. 

The  original  contract  was  void  as  that  of  2i/emme  ccrvert^ 
and  cannot  be  made  the  consideration  for  a  new  promise. 
Hayward  v.  Barker^  52  Vt.  429. 

This  was  a  parol  contract  to  part  with  an  interest  in  real 
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estate  and  within  the  statute  of  frauds.      Buck  v.  Ptckwell^ 
27  Vt.  157  ;  Bro.  Fr.,  §  263. 

Henry  Ballard  for  the  claimant. 

The  deed  did  not  convey  the  barn.  Hibbard  v.  HurU 
burt^  10  Vt.  173  ;  Lippet  v.  Kelley^  46  Vt.  517  ;  Hull  v. 
Fuller y  7  Vt.  100,  105  ;  Mossie  v.   Watts^    6  Cranch  148. 

Upon  the  question  as  to  whether  it  did  the  conduct  of  the 
parties  is  admissible-     Keith  v.  Day^  15  Vt.  660,  670. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  The  referee  has  reported  that  in  April, 
1880,  the  plaintiff  purchased  a  house  lot  with  a  dwelling 
house  thereon,  situated  in  Burlington,  for  $1,300,  for  which 
he  gave  his  promissory  note  and  secured  its  payment  by  a 
mortgage  on  the  property.  He  intended  it  as  a  homestead 
for  the  intestate  and  her  husband,  Wilbur  M.  Perkins,  who 
at  once  moved  into  the  house  and  resided  there  until  about 
the  time  of  the  death  of  Wilbur  in  the  fall  of  1888.  It  was 
understood  by  the  three  persons  that  the  plaintiff  would  soon 
convey  the  property  to  the  intestate,  and  it  was  always  re- 
garded as  hers  after  she  and  her  husband  took  possession. 

In  the  fall  of  1880,  the  plaintiff  made  an  oral  agreement 
with  the  intestate  and  her  husband  that  the  plaintiff  should 
build  a  barn  on  the  west  end  of  the  lot,  have  a  right  of 
way  to  it,  and  the  use  of  the  barn  while  the  arrangement 
continued,  except  one  horse  stall,  which  the  other  parties 
were  to  have  for  the  use  of  the  land  on  which  the  barn  stood. 
It  was  agreed  that  the  plaintiff  might  move  the  barn  when- 
ever he  chose,  and  that  if  he  did  not  move  it,  and  Wilbur 
and  his  wife  should  sell  the  property,  they  should  then  pay 
the  plaintiff  the  cost  of  the  building.  Under  this  agreement 
the  plaintiff  built  a  barn  on  the  site  at  an  expense  of  $200, 
completing  it  in   1880.     It  was  not  regularly  underpinned, 
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but  was  set  on  low  stone  piers  and  constructed  so  that  it 
could  be  moved  without  injury.  It  was  built  so  that  it  might 
be  converted  into  a  dwelling  house,  and  the  plaintiff  then 
*'had  some  idea  that  he  might  at  some  time  move  it  onto  his 
own  adjoining  lot"  for  that  purpose.  The  parties  used  the 
barn  according  to  the  agreement  until  the  death  of  the  intes- 
tate, in  July,  1889. 

February  15,  1881,  the  plaintiff,  by  warranty  deed,  con- 
veyed the  premises  in  fee  to  the  intestate,  subject  to  the 
$1,300  mortgage,  which  she  assumed  and  subsequently  paid, 
excepting  about  $400.  The  description  in  the  deed  is  as 
follows  :  '*The  following  described  land  and  premises  situ- 
ated on  the  west  side  of  Elmwood  avenue  in  the  city  of  Bur- 
lington, viz.  :  The  land  with  the  dwelling  house  thereon 
which  was  conveyed  to  me  by  George  L.  Barstow  by  deed 
dated  April  i,  1880,  and  of  record,  etc.  The  lot  of  land 
hereby  conveyed  has  a  frontage  on  said  avenue  of  41  feet  6 
inches,  and  a  depth  of  132  feet,  with  dwelling  house  and 
barn  thereon,"  etc. 

The  parties  continued  to  occupy  the  barn  after  the  con- 
veyance as  they  had  done  before.  It  did  not  appear  that 
either  Wilbur  or  his  wife  ever  claimed  to  own  the  barn,  or 
denied  that  it  was  the  property  of  the  plaintiff.  Their  con- 
duct was  always  consistent  with  the  agreement.  In  1886, 
when  the  plaintiff  was  about  to  build  on  Clark  street,  and 
thought  of  moving  the  barn  thither,  Helen  told  him  that  she 
would  pay  for  it  when  she  sold  the  place  if  he  would  leave 
it.  On  another  occasion  before  this,  when  the  plaintiff 
thought  of  moving  the  barn  to  his  adjoining  lot,  she  request- 
ed him  not  to  move  it,  and  made  a  like  promise  to  pay  for 
it  when  she  sold  the  premises.  On  other  occasions  she  told 
other  persons  that  the  barn  was  the  plaintiff's,  that  she 
wished  to  sell  the  property  so  as  to  settle  with  him  for  the 
bam,  and  that  if  the  place  were  sold  she  should  have  to  pay 
for  the  barn.     She  made  no  such  promise  or  admission  after 
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her  husband's  death.  After  her  decease  her  administrator 
sold  and  conveyed  the  premises  with  the  barn  thereon. 

The  finding  of  the  referee  of  the  agreement  relating  to 
the  building  and  removal  of  the  barn  and  of  the  promises  to 
pay  for  the  same  was  based  wholly  upon  evidence  received 
subject  to  the  defendant's  objection  and  exception.  The 
only  question  submitted  by  the  referee  was  whether  this  evi- 
dence was  properly  received. 

It  is  an  elementary  rule  of  law  that  when  a  deed  or  other 
written  instrument  has  been  executed,  delivered  and  ac- 
cepted, all  prior  parol  agreements  are  merged  in  the  deed 
or  writing,  and  cannot  afterwards  be  set  up  to  contradict  or 
vary  the  same. 

The  legal  import  of  this  deed,  as  between  the  grantor  and 
grantee,  was  to  convey  the  lot  of  land  and  whatever  was 
upon  it  as  a  part  of  the  realty.  The  fact  that  the  dwelling 
house  is  mentioned  is  of  no  legal  importance  except  as 
matter  of  description.  Hagar  v.  Brainerd  et  aL^  44  Vt. 
294. 

We  think  there  can  be  no  doubt  but  that  the  barn,  con- 
structed and  supported  as  the  report  shows  this  was, 
would  have  been  conveyed  by  the  language  of  the  deed, 
though  it  had  not  been  mentioned.  Powers  v.  Dennison^ 
30  Vt.  752.  The  language  is  not  equivocal  or  ambiguous. 
Oral  evidence  can  no  more  be  received  to  vary  the  legal 
import  of  a  deed  than  to  vary  its  language.  Brandon  Man- 
ufacturing  Co.  v.  Morse^  48  Vt.  322. 

It  is  argued  that  the  intention  of  the  parties  must  govern. 
This  is  true,  but  the  intention  must  be  ascertained  from  the 
language  of  the  deed  itself,  construed  in  the  light  of  the 
attendant  circumstances.  Mills  v.  Catlin^  22  Vt.  98  ;  Smith 
V.  Fitzgerald^  59  Vt.  451.  An  agreement  revSting  in  parol, 
contrary  in  its  terms  to  the  purport  of  the  deed,  cannot  be 
said  to  be  an  attendant  circumstance.  Such  circumstances 
are  the  facts  that  the  deed  refers  to,  or  may  probably  have 
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been  intended  to  refer  to,  or  which  identify  any  person  or 
thing  mentioned  in  it.  But  if  the  instrument  has  one  dis- 
tinct meaning  in  reference  to  the  circumstances  of  the  case, 
it  must  be  construed  accordingly,  and  evidence  to  show  that 
the  author  intended  to  express  some  other  meaning  is  not 
admissible.     Steph.  Dig.  of  Law  of  Ev.,  Art.  91. 

The  deed  contains  no  reservation  of  the  bam.  The 
premises  are  first  described  as  '*the  land  with  a  dwelling 
house  thereon "  which  was  conveyed  to  the  plaintiff  by  a 
deed  from  Barstow,  and  reference  is  made  to  that  deed  and 
the  record  thereof.  Then  there  is  the  further  description  as 
to  frontage  and  depth,  and  that  the  lot  has  a  dwelling  house 
and  barn  on  it.  There  is  nothing  inconsistent  in  these  par- 
ticulars in  the  description.  The  last  clause  is  merely  more 
definite  than  the  first :  it  locates  the  lot. 

When  the  original  oral  agreement  was  made  the  intestate 
was  under  legal  disability  as  ^fanme  covert^  and  her  prom- 
ise was  void.  Brown  v.  Sumner^  31  Vt.  671  ;  Hayivard  v. 
Barker^  52  Vt.  429.  When  the  subsequent  promises  were 
made  her  disability  had  been  removed  by  No.  140,  Laws  of 
1884,  and  she  was  then  capable  of  making  contracts  con- 
cerning her  own  property.  But  these  promises  were  to  pay 
for  property  to  which  she  had  already  acquired  title,  and 
were  therefore  without  consideration  and  void,  and  would 
have  been  so  had  it  been  affirmatively  found  that  in  conse- 
quence of  such  promises  the  plaintiff  waived  his  right  to 
move  the  barn  or  omitted  to  do  any  act  that  he  otherwise 
would  have  done. 

In  the  view  that  we  have  taken  it  is  unnecessary  to  con- 
sider the  other  grounds  of  defence  suggested  in  the  argu- 
ment. 

yudg7Pi€7it  reversed  and  judgment  yor  the  defendant. 
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HEBER  C.  HOLMAN 

V. 

H.  E.  BOYCE  ET  AL. 


Orange  County,  1893. 


Before  :     Ross,  Ch.  J.,  Taft,  Rowell  and  Start,  JJ. 

Est  off  el.     Party  may  show  fact  otherwise  than  as  stated. 
Agreemcfit  as  to  amount  due  on  note. 

1 .  A  party  is  not  precluded  by  his  statement  as  to  the  matter  in 

controversy  from  showing  the  fact  otherwise  than  as  stated, 
unless  the  adverse  party  has  been  induced  to  alter  his  con- 
duct on  the  strength  of  such  statement. 

2.  Where  the  mortgagor  and  mortgagee  join  in  representing  to  a 

third  person  the  amount  due  upon  a  mortgage  note  with  a 
view  to  its  purchase  by  such  person,  who  does  thereupon 
purchase  it  at  that  price,  the  mortgagor  is  stopped  from  af- 
terwards claiming  that  there  was  in  fact  a  less  sum  then 
due  by  reason  of  extra  interest  previously  paid. 

Petition  to  foreclose  a  mortgage.  Heard  upon  the  report 
of  a  master  and  exceptions  of  defendants  thereto,  at  the  June 
term,  1892.  Tyler,  chancellory  fro  forma  ^  overruled  the 
exceptions  and  decreed  for  the  orator  in  the  sum  of  $449.80. 
The  defendants  appeal. 

The  mortgage  in  suit  was  originally  given  October  26, 
1868,  by  Charles  C.  Church  and  William  Mattoon  to  Wil- 
liam Gordon,  to  secure  the  payment  of  four  notes  for  $500 
each,  which  by  their  terms  were  to  bear  interest  at  the  rate 
of  nine  per  cent.     Subsequently,  Church  and  Mattoon  con- 
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veyed  the  premises  to  H,  F.  Bates,  subject  to  this  mortgage, 
which  was  assumed  by  Bates.  Payments  were  made  upon 
the  notes  by  Bates  from  time  to  time,  down  to  1877,  when  a 
controversy  arose  between  him  and  Gordon  as  to  the  extra 
interest  paid,  and  Gordon  put  the  notes  into  the  hands  of  an 
attorney  for  collection.  Thereupon  Bates  arranged  with  the 
orator  to  purchase  the  notes,  and  the  parties  met,  Februarj' 
14,  1878,  at  the  office  of  one  Palmer,  who  acted  as  the  at- 
torney of  B^tes,  for  the  purpose  of  ascertaining  the  amount 
due  on  them. 

As  the  result  of  a  good  deal  of  discussion,  it  was  agreed 
that  there  was  then  due  the  sum  of  $416.65,  and  Palmer 
made  a  minute  on  the  notes  to  that  effect.  Thereupon  the 
orator  purchased  the  notes,  paid  Gordon  that  sum  for  them, 
and  took  an  assignment  of  the  notes  and  mortgage. 

Subsequently  to  this.  Bates  deceased  and  the  defendant 
Boyce  was  appointed  his  administrator.  The  defendant 
Harriet  C.  Bates  was  the  widow  of  H.  F.  Bates,  and  the  de- 
fendant Irish  had  taken  a  conveyance  of  the  premises  from 
the  other  two  defendants  subsequently  to  the  death  of  Bates. 

The  defendants  claimed  that  extra  interest  was  reckoned 
in  the  computation  of  February  14,  1878,  and  that  there  was 
then  due  a  much  less  sum  than  the  one  stated. 

The  master  found  that,  if  the  defendants  were  bound  by 
what  was  agreed  to  be  due  February  14,  1878,  there  was  due 
the  orator  $449.80,  but  that,  computing  the  notes  at  six  per 
cent,  there  was  due  upon  them  a  less  sum. 

The  defendant  Boyce,  after  his  appointment  as  adminis- 
trator, wrote  the  orator  to  inquire  what  took  place  at  the 
meeting  of  February  14,  1878,  and  received  a  reply  which 
indicated,  as  the  defendants  claimed,  that  the  amount  due  on 
the  notes  was  not  then  agreed  upon. 

y.  D.  Denison  for  the  orator. 

The  defendants  are  estopped  to  deny  that  the  amount 
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'     '  • 

agreed  upon  February  14  was  the  amount  then  due.  Thorp 
V.  Lathrofy  30  Vt.  307  ;  Sofer  v.  Franks  47  Vt.  363 ; 
Goodell  V.  Bank,  63  Vt.  303 ;  Sargent  v.  Sargent,  18  Vt. 
371 ;  Foster  v.  Neelard,  21  Wend.  94. 

Dillingham,  Huse  &  Howland  for  the  defendants. 

The  agreement  of  February  14  could  not  increase  the 
amount  actually  due  on  the  mortgage.  Merrill  v.  Chase,  3 
Allen  339;  yoslyn  v.  Benjamin,  5  Allen  62  ;*  Thompson, 
Admr,,  v.  George,  86  Ky.  311. 

The  opinion  of  the  court  was  deliv  ered  by 

ROWELL,  J.  The  orator's  letter  of  March  29,  1888,  in 
reply  to  one  from  the  defendant  Boyce,  in  which  the  orator 
denied  the  existence  of  the  agreement  of  February  14,  1878, 
found  by  the  master,  and  on  which  the  orator  now  seeks  to 
stand,  did  not  estop  the  orator  from  claiming  before  the 
master  the  untruth  of  his  denial,  if  he  did  so  claim  ;  nor  does 
it  disentitle  him  to  the  benefit  of  that  agreement  now  that  it 
is  found,  it  not  appearing  that  Boyce  or  any  of  the  other 
defendants  was  thereby  induced  to  alter  their  conduct. 
The  rule  applicable  here  is  thus  stated  in  Heanc  v.  Rogers, 
9  B.  &  C.  577  :  "  There  is  no  doubt  that  the  express  admis- 
sions of  a  party  to  the  suit,  or  admissions  implied  from  his 
conduct,  are  evidence,  and  strong  evidence,  against  him  ; 
but  we  think  that  he  is  at  liberty  to  prove  that  such  admis- 
sions were  mistaken,  or  were  untrue,  and  is  not  estopped  or 
concluded  by  them,  unless  another  person  has  been  induced 
by  them  to  alter  his  conduct,  in  which  case  the  party  is 
estopped  from  disputing  their  truth  with  respect  to  that  per- 
son and  those  claiming  under  him  and  that  transaction,  but 
as  to  third  persons  he  is  not  bound."  This  rule  is  approved 
in  Newton  v.  Liddiard,  12  Q^  B.  925.  See  also  2  Whart. 
Ev.  s.  1,077,  a'^d  cf.  Stowe  v.  Bishop,  58  Vt.  498. 
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Gordon  held  the  mortgage  in  question  against  Church  and 
Mattoon.  Bates  bought  the  mortgaged  premises  and  assumed 
and  agreed  to  pay  the  mortgage  debt  as  a  part  of  the  purchase- 
money.  Disagreement  arose  between  Bates  and  Gordon 
about  extra  interest  that  the  former  claimed  to  have  paid  the 
latter,  whereupon  Gordon  left  the  notes  with  a  lawyer  for 
collection,  and  the  lawyer  notified  Bates  that  they  must  be 
paid.  Thereupon  Bates  arranged  with  the  orator  to  buy  and 
hold  the  notes,  and  for  the  purpose  of  ascertaining  the 
amount  due  on  them,  Bates  and  Gordon,  with  their  attor- 
neys and  the  orator,  met  on  February  14,  1878,  when  such 
proceedings  were  had  that  Bates  and  Gordon  agreed  that 
the  amount  then  due  was  $416.65,  and  an  indorsement  to 
that  effect  was  then  made  thereon.  In  a  few  days  after,  the 
orator,  relying  on  said  agreement,  paid  Gordon  the  amount 
thus  found  due,  and  took  an  assignment  of  the  notes  and 
the  mortgage,  and  now  seeks  to  foreclose  the  mortgage  and 
to  stand  on  the  amount  thus  agreed  upon  as  the  basis  for 
ascertaining  the  sum  due  in  equity.  The  defendants  seek  to 
compute  the  notes  anew,  claiming  that  by  reason  of  the 
payment  of  extra  interest  and  otherwise,  there  was  much 
less  due  on  them  on  February  14,  1888,  than  was  tben 
agreed. 

We  think  that  Bates,  if  living,  would  be  estopped  to  deny 
that  there  were  $416.65  due  on  the  notes  when  the  orator 
took  them,  and  that  therefore  the  administrators  of  his 
estate  are  estopped,  and  the  other  defendants,  who  claim 
under  the  administrators.  The  rule  is  that  when  one  takes 
an  assignment  of  a  chose  in  action  by  the  debtor's  procure- 
ment or  with  his  assent,  and  on  the  faith  of  representations 
made  by  him  at  the  time,  the  debtor  is  estopped  to  impeach 
the  chose  by  a  defence  inconsistent  with  his  representations, 
even  though  the  defence  is  usury.  Payne  v.  Burnham^ 
62  N.  Y.  69 ;  Smyth  v.  Munroc^  84  N.  Y.  359.  The  Union 
Dime  Savings  Institution  v.   Wihnot^  94  N.  Y.  221,  was  an 
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action  to  foreclose  a  mortgage,  and  the  defense  was  that  the 
mortgage  was  void  for  usury.  The  mortgagor  and  the 
mortgagee  represented  to  the  plaintiff  that  the  mortgage  was 
a  purchase-money  mortgage,  without  defence,  and  that  the 
full  amount  named  therein  was  due  thereon.  Relying  on 
this  the  plaintiff  bought  the  mortgage  at  a  discount  of  seven 
per  cent  from  its  face,  and  took  an  assignment  of  it.  It  was 
held  that  the  mortgagee  and  the  mortgagor  were  estopped 
to  deny  the  validity  of  the  mortgage,  and  precluded  from  in- 
terposing the  defence  of  usury,  and  that  Wilmot,  who  was 
alone  defendant,  was  bound  by  the  same  estoppel,  as  he  had 
bought  the  premises  subject  to  the  mortgage. 
Decree  afirmed  and  cause  remanded. 


HENRY  L.  SOWLES 

V. 

WILLIAM  P.  MOORE  ET  AL. 


Grand  Isle  County,  1893. 


Before :     Ross,  Ch.  J.,  Taft  and  Rowell,  JJ. 
Negligence.     Remote    and  proximate  cause.    Unguarded  hole 
in  ice.     Instincts    of  animal. 

1 .  It  is  not  enough  that  a  defendant  has  been  negligent,  unless  that 

negligence  has  contributed  to  the  injury  of  the  plaintiff. 

2.  Where  the  plaintiff's  horses  were  drowned  by  running,  while 

unmanageable,  into  an  open  space  in  Lake  Champlain 
from  which  ice  had  been  removed  by  the  defendant, 
the  defendant  is  not  liable  upon  the  ground  that  he  did  not 
sufficiently  guard  the  opening,  if  a  proper  guard  would 
would  not  have  prevented  the  accident. 
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3.  The  question  being  how  far  the  instincts  of  a  runaway  pair  of 
horses  would  lead  them  to  avoid  a  hole  in  the  ice  if  suit- 
ably guarded,  the  court  properly  told  the  jury  that  they 
must  consult  their  own  judgment  as  practical  men  upon 
that  subject. 

Case  for  the  negligence  of  the  defendant.  Trial  by  jury 
at  the  February  term,  1892,  Ross,  Ch.  J.,  presiding.  Ver- 
dict and  judgment  for  the  defendant.  The  plaintiff  excepts. 
The  opinion  states  the  case. 

Jed  P.  Ladd  for  the  plaintiff. 

The  jury  found  that  the  defendant  was  negligent  and  that 
the  plaintiff  was  not  guilty  of  contributory  negligence.  From 
these  two  findings  it  necessarily  follows  that  the  defendant 
was  liable,  and  it  was  error  to  submit  any  further  question 
as  to  that  liability  to  the  jury. 

Wilson  &  Hall  for  the  defendant. 

Unless  due  care  upon  the  part  of  the  defendant  would  have 
prevented  the  injury  he  is  not  liable.  Shear  &  Redf.  Neg., 
s.  8 ;  Belief ontaine  etc.  R.  R.  Co.  v.  Bailey y  11  Ohio  St.  333. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  This  was  an  action  of  trespass  on  the  case 
brought  to  recover  the  value  of  a  pair  of  horses,  which  were 
drowned  in  Lake  Champlain,  through  the  alleged  negligence 
of  the  defendants  in  not  properly  guarding  an  opening  in  the 
lake  where  they  had  been  taking  ice  near  a  line  of  public 
travel. 

The  plaintifTs  evidence  tended  to  show  that  his  son  had 
occasion  to  drive  onto  the  lake  on  the  day  of  the  accident ; 
that  the  wind  was  blowing  and  the  ice  was  glare ;  that  in 
turning  the  team  around  the  sled  slewed  and  brought  the 
pole  against  the  horses'  legs,  frightening  them ;   that  they 
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escaped  from  the  driver  and  ran  rapidly  from  forty  to  sixty 
rods  and  into  the  opening,  which  was  twenty  to  thirty  feet 
long  by  forty  to  sixty  feet  wide,  and  but  little  guarded. 

The  statute,  R.  L.  s.  4,321,  does  not  prescribe  the  man- 
ner in  which  such  openings,  shall  be  guarded.  It  imposes  a 
fine  upon  persons  who,  in  localities  where  people  are  ac- 
customed to  travel,  make  openings  and  do  not  place  suitable 
guards  around  them. 

The  jury  found  by  special  verdicts  that  the  opening  was 
not  properly  guarded,  and  that  the  plaintiff's  servant  was  in 
the  exercise  of  due  care  in  respect  to  the  team  and  the  man- 
agement of  it. 

The  errors  assigned  were  in  the  court's  submitting  to  the 
jury  to  find  whether  the  horses  would  not.  have  run  into  the 
opening  if  it  had  been  properly  guarded,  whether  the  guards 
would  have  stopped  them,  considering  their  fright  and  the 
speed  with  which  they  were  running,  and  in  the  instruc- 
tions that  the  plaintiff  must  make  out  that  the  horses  were 
drowned  by  reason  of  the  failure  of  the  defendants  to  prop- 
erly guard  the  opening  ;  that  if  the  guards  would  not  have 
prevented  the  casualty  the  plaintiff  could  not  recover,  al- 
though he  was  in  the  exercise  of  due  care  and  the  defend- 
ants were  negligent ;  that  if  the  jury  were  satisfied  by  a  fair 
balance  of  evidence  that  the  horses  would  have  been  turned 
away  by  a  suitable  guard,  then  the  defendants'  negligence 
caused  the  damage. 

These  instructions  did  not  contain  a  new  proposition  of 
law.  It  is  a  general  rule  that  negligence  must  not  only  be 
alleged  and  proved,  but  it  must  also  be  shown  that  it  caused 
the  injury  complained  of.  When  injury  on  the  part  of  the 
plaintiff  and  negligence  on  the  part  of  the  defendant  con- 
cur, the  plaintiff  cannot,  nevertheless,  recover,  if  the  defend-  ' 
ant  could  not,  by  the  exercise  of  due  care,  have  prevented 
the  accident  from  occuring.  Red.  &  Shear,  on  Neg.  s.  8. 
In  cases  that  arose  under  our  former  statute  rendering  towns 
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liable  for  injuries  caused  by  defective  highways,  it  was  not 
I  sufficient  to  prove  the  existence  of  defects.     It  must  also 

I  have  been  shown  that  the  defects  caused  the  injuries  alleged. 

j  Lesicr  v.  Pittsford,  7  Vt.  158. 

j  Were  the  horses  in  such  fright  and  running  at  such  speed 

f  that  they  would  have  been  turned  from  their  course  by  such 

guards  as  reasonably  prudent  men  would  have  erected? 
This  was  a  material  question  of  fact  for  the  jury  to  decide 
before  they  could  say  whether  or  not  the  defendants'  negli- 
gence in  respect  to  a  guard  was  the  cause  of  the  casualty. 
Both  questions  were  involved  in  the  instruction  that  the 
plaintiff  must  make  out  *' that  the  horses  were  drowned  by 
reason  of  the  failure  of  the  defendants  to  properly  guard  the 
hole." 

Suppose  damages  were  claimed  of  a  town,  caused  by  an 
alleged  defective  railing  upon  a  bridge ;  could  the  question 
be  excluded  from  the  consideration  of  a  jury,  upon  proper 
evidence,  whether  from  the  nature  of  the  accident  a  suitable 
railing  could  have  prevented  it?     We  think  not. 

In  Titcomb  v.  Fitchbiirg  R,  R.  Co.,  12  Allen  254,  the 
negligence  alleged  was  the  want  of  railings  to  the  ap- 
proaches to  a  highway  bridge  which  the  defendant  was 
bound  to  maintain  over  its  railroad  at  a  crossing.  Among 
other  things  the  court  instructed  the  jury  that  if  they  were 
satisfied  that  the  injury  to  the  plaintiff  would  not  have  oc- 
curred if  the  fence  or  railing  had  been  sufficient,  they  must 
find  a  verdict  for  her.  In  considering  this  subject  the  su- 
preme court  said :  **  So  far  as  such  a  fence  would  be  effect- 
ual to  guard  against  injury  from  the  frightening  of  a  horse 
about  to  enter  upon  the  bridge,  by  the  approach  of  a  train 
of  cars  passing  under  the  bridge,  the  plaintiff  was  entitled 
to  that  protection.  Not  that  the  defendant  was  bound  to 
maintain  a  barrier  that  would  in  all  cases  stop  the  progress 
of  a  frightened  horse  about  to  enter  upon  the  bridge,  but  it 
was  bound  to  maintain  and  keep  in  repair  a  suitable  and 
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proper  fence  at  the  place  ;  and  if  the  discharge  of  this  duty 
would  have  prevented  the  occurrence  of  the  present  injury, 
and  the  plaintiff  is  shown  to  have  been  without  fault  on  her  part, 
the  railroad  company  may  properly  be  charged  in  the  present 
action. .  'The  fact  whether  such  a  fence  would  have  pre- 
vented the  occurrence  of  the  injury  may  be  a  difficult  one 
for  the  jury  to  find,  but  the  burden  is  on  the  plaintiff  to 
show  this,  and  if  she  can  establish  it  the  defendant  may  be 
held  liable  for  the  injuries  sustained.  The  case  of  a  horse 
being  frightened  is  one  of  the  cases  of  casualty  which  may 
and  often  does  occur,  and  is  entirely  consistent  with  a  rea- 
sonable degree  of  care  and  prudence  on  the  part  of  the  trav- 
eler. Such  traveler  has  a  right,  in  case  of  such  occurrence 
to  the  protection  which  such  a  fence  as  the  law  requires  the 
railroad  company  to  maintain  would  have  given.  If  such  a 
fence  would  have  been  unavailing,  and  the  injury  would 
still  have  occurred,  the  traveler  cannot  say  his  injury  was 
occasioned  by  any  neglect  of  the  railroad  company,  and  he 
must  bear  the  loss ;  but  if  otherwise,  the  liability  attaches  to 
the  party  bound  to  maintain  the  fence  as  an  appendage  to 
the  bridge." 

In  Wilson  v.  Atlanta^  60  Ga.  473,  it  was  alleged  that  an 
injury  was  caused  by  the  defendant's  negligence  in  not  pro- 
viding a  railing  upon  a  street.  An  instruction  was  held 
proper,  that  the  questions,  whether  or  not  there  was  negli- 
gence in  not  putting  up  the  railing,  and  whether  such  neg- 
ligence caused  the  injury  to  the  plaintiff,  might  be  tested  by 
the  inquiry  whether  the  plaintiff  would  not  have  been  in- 
jured even  if  the  railing  had  been  constructed. 

\n  Il/rey  v.  Sabine^  etc.y  R.  R,  Co,^  76  Tex.  6^^  the 
plaintiff  sought  to  charge  the  defendant  with  liability  by  rea- 
son of  its  maintaining  an  embankment,  which,  as  alleged, 
caused  the  destruction  of  the  plaintiffs  house  b}'  water.  It 
was  held  competent  for  the  trial  court  to  consider  evidence 
tending  to  show   that   the    house  would  have  been  swept 
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away  by  the  storm,  regardless  of  the  embankment,  to  find 
that  fact  from  a  preponderance  of  the  evidence,  and  that  the 
embankment  was  not  the  proximate  cause  of  the  destruction. 

In  Bellefontaine^  etc.y  R,  R.  Co.  v.  Bailey ^  ii  Ohio  St. 
333  >  it  was  alleged  that  the  defendant  negligently  ran  its 
train  so  as  to  kill  the  plaintiflTs  horses.  It  was  held  error 
for  the  court  to  refuse  an  instruction  to  the  jury,  that  though 
the  defendant  was  negligent,  the  plaintiff  must  fail  in  his  ac- 
tion if  the  jury  believed  from  the  evidence  that  due  care,  had 
it  been  used,  would  not  have  prevented  the  injury. 

A  corresponding  proposition  was  contained  in  Judge 
Steele's  charge  in  Walker  and  wife  v.  Wesifield^  39  Vt.  246, 
which  was  construed  by  this  court  to  mean  that  though  the 
plaintiffs  were  not  in  the  exercise  of  due  care,  if  '*  such 
want  of  care  did  not  contribute  to  the  accident,  then  it  is  of 
no  consequence  in  the  case,  and  will  not  prevent  a  recov- 
ery." 

We  find  the  instructions  fully  sustained  both  by  reason 
and  authority.  • 

The  request  to  charge  in  respect  to  **  the  known  instincts 
of  the  horse  "did  not  embody  any  legal  proposition.  All 
that  the  court  could  properly  say  on  this  subject  was  said  in 
reply  to  an  inquiry  by  the  jur}-. 

Judgment  affirmed. 
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STATE  V.  GEORGE  F.  HOUGHTON. 


Grand  Isle  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft  and  Rowell,  JJ. 
Power  of  fish  warden  to  viake  complaint, 

1 .  The  statutory  power  to  prosecute  does  not  carry  with  it  the 

power  to  make  complaint. 

2.  Under  R.  L.  3,871,  as  amended  by  various  acts  down  to  and 

including  the  acts  of  1892,  a  fish  warden  had  no  authority 
to  begin  a  prosecution  by  complaint  unless  the  offence  was 
committed  within  the  town  for  which  he  was  appointed,  or 
unless  the  respondent  was  arrested  by  him  on  view  within 
the  county  of  his  appointment. 

Appeal  from  the  judgment  of  a  justice  of  the  peace. 
Heard  at  the  August  term,  1892,  Start,  J.,  presiding,  upon 
motion  to  dismiss  and  demurrer  to  the  complaint.  The 
court  overruled  both  the  motion  and  demurrer.  The  re- 
spondent excepts. 

The  complaint  was  signed  by  one  H.  P.  Fisher,  who 
made  it  as  "  fish  warden  for  the  State  of  Vermont  and  within 
and  for  the  county  of  Grand  Isle,"  and  it  alleged  that  the 
respondent  *'at  Alburg,  in  said  county  of  Grand  Isle,"  did 
lake  and  have  in  his  possession  certain  fish  in  violation  of 
law.  The  only  question  raised  by  the  motion  and  demurrer 
was  whether  Fisher  had  authority  to  make  the  complaint. 

H.  A,  Burt  and  D,  G.  Furman  for  the  respondent. 

It  does  not  appear  from  the  complaint  that  Fisher  had 
authority  to  sign  it.     State  v.  Soragan^  40  Vt.  450. 


Digitized  by 


Google 


Vt.]  STATE  V.  HOUGHTON.  329 

Wilson  &  Hall  and  Jed  P.  Ladd,  Jr.,  State's  Attorney, 
for  the  State. 

The  matters  insisted  upon  are  matters  of  abatement  merely, 
and,  not  having  been  insisted  upon  before  the  justice,  are 
waived.  University  of  Vermont  v.  Joslyn^  21  Vt.  52; 
Pollard  V.  Wilder^  17  Vt.  48;  Wheelock  v.  Sears^  19  Vt. 
559;  Hill  V.  Morejy  26  Vt.  178 ;  Probate  Court  v.  Strongs 
24  Vt.  146;  Huntley  v.  Henry,  37  Vt.  165. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  By  section  3,871,  R.  L.,  fish  wardens  ap- 
pointed by  selectmen  had  power  to  arrest  within  their 
count}',  on  view,  persons  found  violating  the  law  for  the 
preservation  of  fish,  to  take  them  immediately  before  the 
proper  court  or  magistrate,  make  complaint  against  and 
prosecute  them  for  such  oflTences.  This  section  was  amended 
by  No.  117,  Laws  of  1882,  so  as  to  give  fish  wardens  so 
appointed  power  to  arrest  on  any  of  the  waters,  public  or 
private,  of  this  State,  or  on  the  waters  of  Lake  Champlain, 
or  on  the  shores  thereof,  persons  found  violating  that  law, 
and  to  prosecute  such  offenders  before  the  proper  tribunal. 
Section  3,871  was  again  amended  by  No.  73,  Laws  of  1884, 
so  as  to  make  it  compulsory  upon  selectmen  to  appoint  fish 
wardens  in  their  respective  towns.  While  both  these 
amendments  enlarge  the  powers  of  these  officers  in  respect 
to  making  arrests,  and  continue  their  authority  to  prosecute, 
they  expressly  take  away  their  authority  to  make  complaint. 

No.  129,  Laws  of  1888,  conferred  upon  the  fish  commis- 
sioners authority  to  appoint  temporary  fish  wardens,  who 
should  have  the  same  powers  that  were  possessed  by  those 
officers  when  appointed  by  selectmen  under  section  3,871, 
R.  L.,  as  it  then  stood  amended. 

In  1890,  section  3,871  was  further  amended  by  Act  No. 
58,  which  gave  fish  wardens  appointed  by  selectmen  power 
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to  arrest,  within  the  county,  on  view,  persons  found  violating 
the  law,  and  to  make  complaint  and  prosecute  for  such 
offences.  It  will  be  observed  that  this  act  conferred  upon 
fish  wardens  no  authority  to  make  complaint  except  in 
cases  where  arrests  were  made  on  view  in  their  own  coun- 
ties. 

It  is  true  that,  by  No.  74,  Laws  of  1886,  fish  wardens  have 
authority  to  prosecute  for  violations  of  this  law  in  their  own 
towns,  and  for  this  purpose  they  have  the  same  powers  that 
town  grand  jurors  have  in  criminal  prosecutions.  By  this 
act  they  are  made  complaining  officers  for  offences  under 
this  law,  when  committed  in  their  own  towns. 

It  is  not  alleged  in  this  complaint  that  the  respondent  was 
arrested  on  view,  nor  that  the  violation  of  the  law  was  within 
the  fish  warden's  own  tow^n,  therefore  he  was  not  a  com- 
plaining officer  by  -virtue  of  any  law  of  this  state.  The 
power  to  prosecute  does  not  carry  with  it  the  power  to  make 
complaint.  For  this  purpose  there  must  be  express  author- 
ity of  law.  This  was  the  view  of  the  court  in  Sheets  v. 
Atherton^  62  Vt.  229. 

yndg7nent  reversed^  complaint  adjudged  insufficient  on 
demurrer  and  dismissed. 
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RE  ARMILDA  C.  BROWN  ESTATE, 
B.  W.  BROWN,  APPELLANT. 


Windsor  County,  1893. 


Before:     Taft,  Munson,  Start,  and  Thompson,  JJ. 

Account  of  administrator.      Tombstone,      Separate     estate    oj 
wife.      Error  must  affirmatively  appear. 

I.  Upon  the  question  whether  an  administrator  has  properly  ex- 
pended $100  in  the  erection  of  a  tombstone  for  his  intes- 
tate, it  is  proper  to  receive  evidence  as  to  the  wishes  of  the 
deceased  and  of  her  surviving  family  in  this  respect,  and 
as  to  the  orders  of  the  probate  court  made  with  or  without 
notice  to  the  heirs,  for  all  this  tends  to  show  whether  the 
administrator  acted  in  good  faith. 

3.  It  does  not  necessarily  follow  that  a  chamber  set,  which  was 
used  in  the  family,  belongs  to  the  estate  of  the  wife  be- 
cause she  bought  and  paid  for  it  with  her  own  money. 
The  husband  in  the  exercise  of  his  marital  rights  might 
have  reduced  it  to  his  possession. 

3.  And  it  must  affirmatively  appear  that  he  did  not  in  order  to 
reverse  a  judgment  of  the  county  court  that  the  adminis- 
trator of  the  wife  is  not  chargeable  with  it. 

Appeal  from  a  judgment  of  the  probate  court  for  the  dis- 
trict of  Windsor  allowing  the  account  of  the  administrator. 
Heard  at  the  December  term,  1892,  Tyler,  J.,  presiding, 
upon  the  report  of  a  commissioner.  Judgment  for  the  ap- 
pellee. The  appellant  excepts.  The  case  appears  in  the 
opinion. 

Gilbert  A.  Davis  for  the  appellant. 
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The  chamber  set,  having  been  bought  with  the  wife's 
money,  belonged  to  her  estate.  Leavitt  v.  Joncs^  54  Vt. 
423  ;  Spooner  and  Wife  v.  Reynolds ^  50  Vt.  437,  444. 

Fred  C.  Davis  and  W,   W,  Sttckney  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  This  case  involves  the  settlement  of  an  admin- 
trator's  account  by  a  commissioner  appointed  by  the  count}*^ 
court.  The  administrator  charged  the  sum  of  one  hundred 
dollars  for  a  tombstone  or  monument  for  the  deceased,  and 
whether  that  sum  should  be  allowed  him  was  a  question  be- 
fore the  commissioner.  The  commissioner  received  in  evi- 
dence the  declarations  of  the  deceased  in  respect  of  her 
wishes  as  to  a  monument,  the  statements  of  the  husband  of 
the  deceased  made  to  the  administrator  in  respect  of  the 
same,  and  the  orders  of  the  probate  court  setting  apart  the 
sum  named  for  the  purpose  of  paying  for  the  monument. 
The  administrator  was  justified  in  erecting  a  monument  or 
tombstone,  and  it  was  proper  for  him  to  consult  the  wishes 
of  the  family  of  Mrs.  Brown,  and  it  was  not  error  for  the  ad- 
ministrator to  learn  what  the  deceased  desired  in  respect  of 
something  to  mark  her  last  resting  place  ;  nor  was  it  error 
to  receive  in  evidence  the  orders  of  the  probate  court, 
whether  made  with  or  without  notice  to  the  heirs.  All  these 
matters  bear  to  some  extent  upon  the  good  faith  of  the  ad- 
ministrator in  the  performance  of  his  duties.  Not  that  he 
should  be  governed  by  what  any  one  said  or  desired,  but  it 
was  proper  for  him  to  understand  all  the  circumstances  of 
the  case,  so  that  he  could  act  intelligently  in  the  premises. 
There  was  no  error  in  receiving  the  testimony  excepted  to. 

II.  The  other  question  is  whether  the  court  erred  in  not 
charging  the  administrator  with  a  chamber  set.  It  was 
bought  by  the  intestate,  during  coverture,  and  she  paid  for 
it.     It  does  not  appear  from  the  report  that  the  property  in 
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question  was  the  sole  and  separate  property  of  the  wife,  and 
unless  it  was,  the  husband  by  virtue  of  his  marital  rights 
could  take  it  as  his  own.  That  it  was  her  sole  and  separate 
property  must  appear  affirmatively,  in  order  to  show  error 
in  the  judgment  of  the  court  below,  as  we  cannot  presume 
it.  It  not  so  appearing,  the  judgment  must  be  and  it  is 
Affirmed  and  ordered  certified  to  the  probate  court. 


CAROLINE  A.  KINNEY  v.  LOREN  D.  HOOKER. 


General  Term,  1892. 


Right  of  way.     Location  by  parol  agreement.     Evidence. 

1.  If  a  grant  is  ambiguous,  the  circumstances  surrounding  it  and 
the  situation  of  the  parties  are  to  be  considered  in  constru- 
ing it. 

a.  The  intention  of  the  parties  when  so  disclosed  will  prevail, 
provided  it  is  not  inconsistent  with  the  language  of  the 
grant. 

3.  When  a  right  of  way  is  not  definitely  located  by  the  deed,  the 

parties  may  locate  it  by  parol  agreement,  provided  it  be 
within  the  limits  of  the  grant. 

4.  If  the  way  after   such  parol  agreement  passes  as  an  appurte- 

nance to  another  grant,  and  without  special  mention,  it  will 
be  as  thus  located. 

Bill  to  establish  a  right  of  way.  Heard  at  the  March 
term,  Washington  county,  1891,  upon  the  pleadings,  a  mas- 
ter's report  and  exceptions  of  the  oratrix  thereto.  Thomp- 
son, chancellor,  pro  forma  overruled  the  exceptions  and  dis- 
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missed  the  bill.     The  oratrix  appeals.     The  facts  appear  in 
the  opinion. 

Wing  &  Fay  for  the  oratrix. 

W.  A,  &  O.  B,  Boyce  for  the  defendant. 

When  the  boundaries  of  a  deed  are  uncertain  the  state- 
ments of  former  owners  are  admissible.  Wills  v.  Leverichy 
20  Ore.  158 ;  Knapp  v.  Bailey ^  79  Me.  195  ;  Allen  v.  Sal- 
linger y  108  N.  C.  159;  Thompson  v.  Southern  Cal.  Mo- 
tor Road  Co.y  82  Cal.  497. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  oratrix  is  the  owner  of  two  pieces  of 
land  in  the  village  of  Barre.  One,  called  the  "  flat,"  is  situ- 
ated north  of  the  defendant's  land ;  the  other,  the  "  Kinney 
homestead,"  is  situated  north  of  a  piece  of  land  called  the 
**  Batchelder  lot."  All  the  above  mentioned  land  was  for- 
merly owned  by  W.  C.  French  and  wife,  who  first  con- 
veyed the  "Kinney  homestead"  to  Ira  Trow,  and  subse- 
quently, on  the  30th  day  of  April,  1870,  conveyed  the  **  flat " 
to  said  Trow  by  their  deed  of  warranty,  containing  the  fol- 
lowing provision  :  *'  Said  Trow  has  the  privilege  of  going 
onto  our  land  at  the  south  end  of  the  piece  as  above  set  forth 
in  the  description."  On  the  23rd  day  of  November,  1870, 
French  and  wife  conveyed  to  the  defendant  the  land  now 
owned  by  him,  by  their  deed  of  warranty,  without  reserva- 
tion except  as  to  certain  water  rights.  On  the  23rd  day  of 
September,  1881,  French  conveyed  the  "  Batchelder  lot," 
with  the  following  reservation:  **  I  reserve  the  right  to 
cross  the  above  described  land  at  the  north-westerly  comer 
as  is  conveyed  by  deed,  H.  W.  and  E.  C.  French  to  Ira 
Trow,  dated  April  30,  1870."     The  conveyance  referred  to 
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in  this  reservation  is  the  deed  of  the  '*  flat "  from  French  and 
wife  to  Trow. 

The  **  flat  "is  some  nine  feet  higher  than  the  *' Kinney 
homestead "  and  is  practically  inaccessible  by  team  there- 
from without  going  upon  the  ''  Batchelder  lot."  Ira  Trow 
occupied  the ''flat"  and  the  *' Kinney  homestead,"  under 
his  deeds  from  French  and  wife,  until  September  ii,  1872, 
and  during  this  time  he  exercised  his  right  of  way  over  the 
northwest  corner  of  the  *'  Batchelder  lot,"  entering  the  **  flat '' 
at  its  south-east  corner,  and  in  so  doing,  passing  over  the 
comer  of  the  defendant's  land.  Trow  was  called  as  witness 
and  testified  that  at  the  time  he  took  his  deed  of  the  '*  flat" 
he  and  French  agreed  by  parol  that  his  right  should  be  ex- 
ercised in  this  place ;  and  if  this  testimony  was  admissible , 
the  master  so  finds  the  fact.  The  oratrix  claims  that  under 
the  deed  from  French  and  wife  to  Trow,  she  has  a  right  of 
way  across  the  defendant's  land  to  Prospect  street.  The  de- 
fendant claims  that  the  right  of  way  granted  is  at  the  south- 
east comer  of  the  *'  flat "  and  northwest  corner  of  the  **  Batch- 
elder  lot,"  where  Trow  exercised  the  right. 

We  will  first  consider  what  was  intended  by  the  words, 
"  our  land  at  the  south  end  of  the  piece  as  above  set  forth 
in  the  description,"  found  in  the  deed  of  the  ''flat."  At  the 
time  this  deed  was  executed,  the  defendant's  land  and  the 
"Batchelder  lot"  were  one  lot,  owned  by  French  and  wife. 
The  words,  "  our  land  at  the  south  end  of  the  piece  as  above 
set  forth  in  the  description,"  do  not  limit  the  way  to  any  par- 
ticular portion  of  the  lot  south  of  the  "  flat."  They  are  so 
general  that  the  exercise  of  the  right  of  way  over  any  por- 
tion of  the  lot,  as  then  owned  and  situated,  could  be  fairly 
said  to  be  an  exercise  of  the  right  granted ;  and  the  right 
granted  could  be  exercised  over  what  is  now  called  the 
"  Batchelder  lot,"  if  such  was  the  intent  of  the  parties  to  the 
grant.  If  the  language  of  a  grant  is  uncertain  and  ambigu- 
ous, the  circumstances  surrounding  it  and  the  situation  of 
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the  parties  are  to  be  considered  in  arriving  at  the  true  in- 
tent of  the  parties. 

In  determining  the  intent  of  the  parties  to  the  grant  in 
question,  it  is  important  that  we  consider  the  situation  and 
relation  of  the  respective  lots  to  each  other  and  the  purpose 
for  which  they  were  used.  The  "flat"  was  used  for  a  pas- 
ture and  joined  the  "  Kinney  homestead,"  which,  at  the  time 
of  the  grant,  was  owned  and  occupied  by  Trow.  He  could 
not  pass  directly  from  the  **  Kinney  homestead"  to  the 
'*  flat,"  because  of  an  embankment,  but  it  was  necessary  to 
go  around  the  embankment  over  a  corner  of  the  '*Batchel- 
der  lot,"  and  the  north-east  corner  of  the  defendant's  land. 
This  was  the  most  convenient  and  direct  way  of  reaching 
the  ''  flat."  In  order  to  reach  the  '*  flat"  without  going  upon 
the  *'Batchelder  lot,"  it  was  necessary  to  go  by  the  highway 
around  the  *'Batchelder  lot"  and  across  the  defendant's 
land,  where  the  oratrix  now  claims  a  right  of  way.  From 
the  surrounding  circumstances,  the  situation  of  the  lots  and 
the  parties  at  the  time  of  the  grant,  we  think  that  the  parties 
intended  that  the  grantee  should  exercise  his  right  of  waj- 
over  such  portions  of  the  entire  lot  owned  by  the  grantors 
and  situated  south  of  the  "  flat"  as  was  necessary  to  enable 
him  to  conveniently  reach  the  "flat"  ;  and  if  the  convenient, 
reasonable  and  proper  exercise  of  the  right  granted  required 
that  he  go  upon  what  is  now  the  "  Batchelder  lot,"  the  right 
to  do  so  was  granted.  In  construing  a  grant  of  a  right  of 
way,  courts  will  give  effect  to  the  intention  of  the  parties  as 
disclosed  by  the  surrounding  circumstances  and  the  situa- 
tion of  the  parties,  provided  the  intention  thus  disclosed  is 
not  inconsistent  with  the  language  of  the  grant.  Herman 
V.  Roberts,  119  N.  Y.  37,  (16  Am.  St.  Rep.  800)  ;  Bakeman 
V.  Talbot,  31  N.  Y.  370;  Burnham  v.  Nevins,  144  Mass. 
93,  (59  Am.  St.  Rep.  61)  ;  Atkins  w.  Bordman,  2  Met.  457  ; 
(37  Am.  Dec.  100). 

When  a  way  is  not  located  by  the  grant,  the  parties  may 
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locate  it  by  parol  agreement  at  any  point  on  the  premises 
over  which  the  right  is  granted,  and  evidence  of  such  agree- 
ment is  admissible  and  does  not  contradict  or  vary  the  deed, 
provided  the  way  is  located  within  the  boundaries  of  the 
land  over  which  the  right  is  granted.  The  deed  in  this  case 
did  not  locate  the  way.  It  granted  the  right,  but  did  not 
limit  or  define  it.  The  grantee  was  entitled  to  a  convenient, 
reasonable  and  accessible  way,  and  such  a  way  could  be 
located  by  the  agreement  of  the  parties.  George  v.  Cox^ 
114  Mass.  382  ;  Johnson  v.  Kinnicutt^  2  Cush.  153  ;  Ban-- 
nonw.  Angier^  2  Allen  128;  Washburn  on  Real  Propert}'-, 
vol.  2,  p.  53  ;  Wyncoofv,  Burger^  12  Johns.  222  ;  Onihank 
V.  Lake  Shore^  etCy  /?.  B.  Co.^  71  N.  Y.  194,  (27  Am. 
Rep.  30)  ;  Gale  and  Whortley  on  Easements,  344 ;  J^renck 
V.  Hayesy  43  N.  H.  30;  Cheswellv.  Cha-pman^  38  N.  H. 
14,  (75  Am.  Dec.  158). 

It  does  not  appear  that  a  right  of  way  was  mentioned  in 
the  deed  from  Trow,  under  which  the  oratrix  claims,  or  that 
Trow  undertook  to  convey  a  right  of  way  over  any  land. 
If,  at  the  time  of  this  conveyance,  there  was  a  right  of  way 
over  the  defendant's  land  appurtenant  to  the  ''flat,"  it  was 
the  way  used  by  Trow  and  located  by  him  and  French ; 
and  if  the  oratrix  now  has  a  right  of  way  over  the  defend- 
ant's land  it  is  the  way  then  located,  and  it  passed  to  her  as 
an  appurtenance  to  the  '*flat,"  and  her  right  is  limited  to  the 
way  that  was  appurtenant  to  the  "flat"  at  the  time  it  was 
conveyed  by  Trow.  George  v.  Cox^  supra;  Onthankv. 
Lake  Shore,  etc.,  B.  B.  Co,,  supra;  Jetinison  v.  Walker, 
II  Gray  423  ;  French  v.  Marstin,  24  N.  H.  440,  (57  Am. 
Dec.  294)  ;  Cheswell  v.  Chapman,  supra;  Kefit  v.  Watte,  10 
Pick.  138. 

It   not  appearing  that  the  oratrix  ever  claimed  any  right 
over  the  way  agreed  upon  and  used  by  Trow,  or  that  such 
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right  has  been  denied  her  by  the  defendant,  the  bill  was 
properly  dismissed. 

The  pro   forma  decree  of  the  court  of  chancery  is  aj- 
frmedy  and  cause  remanded. 


WATSON  S.  FRENCH  v.  JOHN  H.  WARE  ET  AL. 


WATSON  S.  FRENCH  v.  JAMES  O.  FOLLETT. 


Windham  County,  1892. 


Before  :  Ross,  Ch.  J.,  Tyler,  Munson  and  Thompson,  JJ. 

Competency  of  divorced  -wife  as  -witness.     Presumption  in 
favor  oj  judgment .     First  assault.      Charge  of  court, 

1.  The  same  rule  applies  to  a  widow  and  a  divorced  wife  as  to 

her  competency  as  a  witness  for  or  against  her  former  hus- 
band. 

2.  She  may  so  testify  as  to  all  matters  not  coming  to  her  knowl- 

edge by  reason  of  marital  confidence  and  not  affecting  the 
character  of  her  husband,  as  in  this  case  to  a  business  tran- 
saction had  while  the  marriage  relation  was  subsisting,  in 
the  presence  of  herself  and  several  other  persons,  although 
the  same  transaction  might  bear  upon  the  question  whether 
the  husband  had  been  guilty  of  a  crime. 

3.  Where  the  trial  court  has  refused  to  permit  the  former  wife 

to  testify  to  the  statements  of  the  husband  as  to  his  bodily 
health,  this  court  will  presume  that  those  statements  were 
induced  by  the  marital  relation  rather  than  reverse  the  judg- 
ment. 
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4.  If  a  bill  of  exceptions  is  susceptible  of  more  than  one  con- 

struction, that  construction  will  be  given  to  it  which  will 
uphold  the  judgment  below. 

5.  If  the  defendant,  hearing  the  outcry  of  murder  at  his  house, 

saw  the  plaintiff,  who  had  threatened  to  kill  him  and  his 
family,  leave  the  house  and  pass  rapidly  along  the  highway, 
he  might  properly  step  in  front  of  the  plaintiff  and  com- 
mand him  to  stop  and  reveal  the  cause  of  the  disturbance ; 
and  if  the  plaintiff  thereupon  draws  a  revolver,  points  it  at 
the  defendant  and  exclaims  :  '*  Get  out  of  my  way  or  I  will 
shoot  you,  too,"  that  is  an  assault  upon  the  defendant  which 
he  may  resist  to  the  extent  of  disarming  the  plaintiff  if  nec- 
essary. 

6.  Where  several  requests  are  made  together  to  charge,  the  trial 

court  should  read  all  the  requests  for  the  purpose  of  deter- 
mining in  what  sense  a  particular  word  was  fairly  used  in  a 
particular  request. 

7.  If,  in  the  course  of  an  affray,  the  defendant  has  exceeded  his 

legal  right  of  self  defence,  nevertheless,  upon  the  question 
of  exemplary  damages,  the  jury  should  be  correctly  in- 
structed as  to  who  committed  the  first  assault. 

The  first  of  these  cases  was  an  action  for  assault  and  bat- 
tery. Pleas,  not  guilty,  with  special  pleas  in  bar.  Trial  by 
jury  at  the  March  term,  1891,  Taft,  J.,  presiding.  Ver- 
dict and  judgment  for  the  plaintiff.     The  defendant  excepts. 

The  evidence  of  the  plaintiff  tended  to  show  that  on  the 
29th  day  of  June,  1889,  his  wife  left  his  own  house  with  his 
child,  less  than  two  years  of  age,  and  went  to  the  house  of 
the  defendant,  John  H.  Ware  ;  that  she  remained  there  until 
July  12,  following,  with  the  child;  that  upon  that  day  he 
went  to  the  house  of  the  said  defendant,  took  his  child,  and 
started  to  go  to  his  own  house,  along  the  highway ;  that 
while  so  proceeding  he  was  assaulted  by  the  defendant,  John 
H.  Ware,  in  the  highway,  and  thereupon  turned  into  an  ad- 
joining field,  when  he  was  seized  by  the  defendants,  his 
child  taken  from  him,  himself  bound  hand  and  foot  and 
subjected  to  various  indignities. 

The  evidence  of  the  defendant  tended  to  show  that  the  de- 
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fendant,  John  H.  Ware,  was  overseer  of  the  poor  at  that 
time,  and  that  the  wife  of  the  plaintiff  had  come  to  him  with 
her  child  for  protection ;  that  the  plaintiff  had  followed  her 
to  the  defendant's  house,  and,  in  the  hearing  of  the  defend- 
ant, had  threatened  to  kill  his  wife  and  the  whole  Ware  fam- 
ily if  they  harbored  her ;  that  on  the  morning  in  question 
the  defendant,  when  returning  to  his  house  from  the  hay 
field,  heard  a  violent  uproar  at  his  house  and  cries  of  murder, 
and  saw  the  plaintiff  with  the  child  in  his  arms  come  from 
defendant's  dooryard  and  pass  rapidly  into  the  highway  and 
towards  his  own  house ;  that  he  thereupon  passed  into  the 
highway  in  front  of  the  plaintiff  and  commanded  him  to  halt 
and  tell  him  what  he  had  been  doing  at  his  house ;  that  the 
plaintiff  thereupon  drew  a  revolver  and  pointing  it  at  the 
defendant  advanced  across  the  highway  in  an  angry  and 
excited  manner  towards  him,  saying  :  *'  Get  out  of  my  way 
or  I  will  shoot  you,  too" ;  that  the  plaintiff  then  turned  sud- 
denly and  passed  in  opposite  direction  across  the  highway 
and  towards  and  into  an  adjoining  field,  all  the  while  making 
his  threats  to  shoot  the  defendant ;  that  thereupon  the  other 
defendants,  who  were  the  father  and  employes  of  the  de- 
fendant, John  H.  Ware,  passed  into  the  field  where  the 
plaintiff  was,  seized  and  disarmed  him  and  secured  him 
until  he  could  be  delivered  to  the  proper  officer. 

One  Flora  Fuller,  who  at  the  time  of  the  assault  was  the 
wife  of  the  plaintiff,  but  who  had  been  subsequently  di- 
vorced from  him,  and  had  at  the  time  of  the  trial  remarried, 
was  present  during  the  affray  and  was  offered  as  a  witness 
by  the  defendants.  She  was  permitted  to  and  did  testify, 
**  except  as  to  complaints  made  by  the  plaintiff  of  his  bodily 
ill  health  and  his  inability  to  labor  previous  to  July  -12  by  rea- 
son of  a  lame  side,  heart  difficult}'  and  trouble  with  his  bladder 
and  kidneys."  The  defendants  excepted  to  the  action  of  the 
court  in  excluding  her  evidence  in  respect  of  the  above  mat- 
ters. 
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The  defendants  requested  the  court  to  instruct  the  jury  as 
follows : 

"I.  If  the  defendant,  John  H.  Ware,  while  at  work  in 
the  field,  saw  evidence  of  a  serious  disturbance  at  his  house, 
and  heard  the  crjj^  of  '  murder '  from  any  of  the  members  of 
his  family  there,  and  saw  plaintiff  running  away  from 
his  house  under  such  circumstances  as  to  indicate  to  him,  as 
a  prudent  man,  that  the  plaintiff  was  the  author  of  such  dis- 
turbance, then  and  under  such  circumstances,  the  defendant 
was  justified  in  intercepting  the  plaintiff  for  the  purpose  of 
ascertaining  the  cause  of  such  disturbance. 

"II.  If,  when  said  John  H.  Ware  was  attempting  to  so 
intercept  the  plaintiff  in  his  flight,  the  plaintiff  drew  a  re- 
volver and,  pointing  at  him,  threatened  to  shoot  him,  then 
the  plaintiff,  by  so  doing,  made  an  assault  upon  said  Ware, 
which  was  the  first  assault,  and  it  is  immaterial  whether  the 
revolver  was  loaded  or  not,  and  the  defendant,  John  H., 
was  justified  in  repelling  said  assault,  even  to  the  extent  of 
disarming  the  plaintiff. 

"III.  If  the  plaintiff  laid  in  wait  about  the  premises  of 
the  said  John  H.  Ware  for  the  purpose  of  forcibly  taking 
away  his,  plaintiff's  child,  and  did  so  take  the  child  away 
under  such  circumstances  as  to  reasonably  create  a  great 
disturbance  among  the  members  of  said  Ware's  family,  and 
while  in  the  act  of  fleeing  from  that  disturbance  so  created 
by  him,  and  on  being  intercepted  by  defendant  Ware  in  the 
manner  indicated  by  defendant's  testimony,  he  drew  a  re- 
volver upon  said  Ware  and  threatened  to  shoot  him,  he 
thereby  created  a  breach  of  the  public  peace,  and  said  Ware 
had  a  right  to  arrest  him  at  that  time  and  to  detain  him  and 
deliver  him  to  an  oflScer  to  be  carried  before  a  justice  of  the 
peace  in  the  manner  defendant's  testimony  shows  was  done, 
using  no  more  force  than  was  necessary  for  that  purpose, 
and  the  other  defendants  were  justified  in  assisting  in  such 
arrest  and  detention,  in  the  manner  shown  by  their  testi- 
mony." 

As  to  how  far  the  court  complied  with  these  requests  and 
what  exception  was  taken  by  the  defendants  in  that  particu- 
lar, the  bill  of  exceptions  stated : 

**The  court  charged  fully  upon  the  questions  of  what 
constituted  assault  and  battery,  and  as  to  the  right  of  a  per- 
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son  when  assaulted  to  defend  himself,  and  of  others  to 
defend  him  and  separate  the  combatants  and  preserve  the 
peace,  in  a  manner  satisfactorj^  to  the  defendants,  to  which 
no  exception  was  taken. 

'*  Except  as  covered  by  the  charge  upon  the  subject  of 
self-defence  as  above  stated,  the  court  neglected  to  charge 
upon  the  subject  of  the  requests  and  of  the  last  plea,  and  to 
this  neglect  the  defendants  excepted." 

The  second  case  was  an  action  of  replevin  for  a  mare. 
Plea,  the  general  issue,  trial  by  Jury  at  the  September  term, 
1891,  RowELL,  J.,  presiding.  Verdict  and  judgment  for 
the  defendant.     The  plaintiff  excepts. 

The  evidence  of  the  plaintiff  tended  to  show  that  on  or 
about  the  loth  day  of  May,  1889,  the  mare  in  question  was 
in  his  possession,  and  that  the  defendant  forcibly  took  pos- 
session of  her  and  kept  possession  until  the  institution  of  this 
suit. 

The  evidence  of  the  defendant  tended  to  show  that  the 
plaintiff  had  sold  the  mare  to  him  for  $150,  which  was  to  be 
paid  by  the  payment  of  a  note  from  the  plaintiff  to  the  Ja- 
maica Savings  Bank,  secured  by  a  mortgage  on  the  mare, 
by  the  cancellation  of  the  plaintiffs  indebtedness  to  him  after 
the  amount  of  such  indebtedness  had  been  ascertained,  and 
by  the  payment  of  the  balance,  if  there  was  any,  in  cash ; 
that  directly  after  this  trade  the  parties  met,  looked  over 
their  accounts,  and  ascertained  that  there  was  a  balance  due 
the  defendant  of  about  $20;  that  Flora  B.  French  and  tvs^o 
others  were  present  at  that  time  and  that  the  plaintiff  made 
no  claim  that  he  had  not  sold  the  mare  to  the  defendant ; 
that  upon  the  following  Sunday  night  the  plaintiff  went  to 
the  defendant's  barn  and  secretly  took  the  mare  away,  and 
that  the  defendant  regained  possession  of  her  on  or  about 
May  10,  1889,  and  retained  possession  until  this  suit  was 
brought. 

The  defendant  introduced  Flora  B.  French  as  a  witness 
to  what  transpired  at  the  time  the  plaintiff  and  defendant 
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looked  over  their  accounts,  as  aforesaid.  It  was  conceded 
that  the  said  Flora  B.  wds  at  that  time  the  wile  of  the  plain- 
tiff, and  living  with  him  as  his  w^ife,  she  having  subsequently 
been  divorced  and  remarried.  The  court  admitted  the 
evidence  subject  to  the  plaintiffs  exception. 

It  appeared  that  a  prosecution  for  larceny  had  been  insti- 
tuted against  the  plaintiff  for  taking  the  mare  from  the  de- 
fendant as  aforesaid. 

Ilaskins  dc  Stoddard  for  the  defendant. 

If  the  facts  which  the  defendant's  evidence  tended  to 
prove  were  true,  John  H.  Ware  had  the  legal  right  to  stop 
the  plaintiff  in  the  highway  ;  and  the  plaintiff,  by  drawing 
his  revolver,  committed  the  first  assault  upon  the  defendant 
Ware.  It  was  the  right  of  the  defendant  to  have  the  jury 
instructed  in  accordance  with  his  first  and  second  requests. 
Addison  Torts,  s.  798,  804  ;  Bishof  v.  Ranncy^  59  Vt.  318  ; 
Re  Powers^  25  Vt.  268;  Sfaulding  v.  Preston^  21  Vt.  10; 
Going  V,  Ornsy  8  Kan.  85  ;  May  v.  May^  9  Neb.  22  ;  Big- 
elow  V.  Sickles  et  aL^  75  Wis.  429. 

The  former  wife  of  the  plaintiff  should  have  been  per- 
mitted to  testify.  Crook  v.  Henry ^  25  Wis.  569 ;  Robinson 
V.  Talmadge^  97  Mass.  171  :  Litchfield  v.  Mcrrittj  102 
Mass.  524;  Willia^ns  v.  Baldwin ^  7  Vt.  507  ;  Edgellv, 
Bennett,  7  Vt.  586 ;  Smith  v.  Potter,  27  Vt.  308 ;  /?.  and 
B.  R.  R.  Co.  V.  LincoMs  Est,,  29  Vt.  206 ;  Stone  v.  Bishop, 
58  Vt.  598 ;  Lyon  v.  Prouty,  28  N.  E.  Rep.  908. 

Waterman,  Martin  &  Hitt  for  the  plaintiff. 

The  complaints  of  the  husband  in  reference  to  his  bodily 
health  were  matters  of  marital  confidence,  to  which  the  for- 
mer wife  could  not  be  a  witness.  Avesonw.  Lord  Kinnard, 
6  East  188  ;  Phillips  Ex.,  s.  4 ;  Monroe  v.  Iwistleton,  Peake 
Add.  cases,  221 ;  Barnes  v.  Coniack,  1  Barb.  392  ;  Barker 
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V.  Z>/^fV?,  Rep.  Temp.  Hardw.  264;  Pedleyw.  Wellesley^ 
3  C.  &  P.  568;  Bigelow  V.  Sickles,  75  Wis.  427  ;  2  Bish. 
Mar.  &  Div.,  s.  723 ;  Carpenter^  Exr.^  v.  Moore  ei  al.j  43 
Vt.  394 ;  Cook  V.  Henry ^  25  Wis.  569 ;  Brock  et  aL  v. 
Brock,  ii6Penn.  109. 

One  individual  has  no  right  to  deprive  another  of  his  lib- 
erty for  the  purpose  of  interrogating  him  in  reference  to 
something  which  he  may  conjecture.  People  v.  yohnson, 
49  N.  W.  870;  State  v.  McAfee,  107  N.  C.  812 ;  Marley 
V.  Chase,  143  Mass.  396;  Bokairw.  Sazvin,  5  Cush.  281; 
State  V.  Belk,  76  N.  C.  10 ;  State  v.  Dill,  18  Atl.  Rep. 
(Del.)  763 ;  Boss  V.  Leggett,  61  Mich.  445. 

If  a  private  citizen  arrests  without  warrant  another  for 
the  commission  of  a  felony,  he  takes  the  responsibility  of 
proving  that  a  felony  has  been  committed,  and  if  it  subse- 
quently turns  out  that  such  is  not  the  case,  he  is  liable,  no 
matter  in  how  good  faith  he  may  have  acted.  2  Hawk.  P. 
C.  Ch.  12  ;  Phillips  v.  Trull,  11  Johns.  486. 

ROSS,  Ch.  J.  These  cases  present  for  consideration  how 
far  a  former  wife,  after  having  obtained  a  divorce,  can  be 
allowed  to  testify  against  her  former  husband,  in  regard  to 
matters  occurring  during  their  married  life.  They  were 
heard  together,  and  may  be  considered  together  upon  this 
point.  This  State  has  no  statute  upon  this  subject.  The 
right  rests  upon  the  common  law.  The  decisions  in  other 
States  made  upon  the  statutes  of  such  States  furnish  little 
aid.  This  right,  after  the  disqualification  of  interest  was 
removed,  is  governed  by  public  policy,  as  held  by  the  com- 
mon law.  That  policy  applied  alike  to  a  widow  and  di- 
vorced wife.  The  cases,  so  far  as  I  have  been  able  to 
examine  them,  make  no  distinction  between  the  competency 
of  the  widow  and  of  the  divorced  wife  to  testify  to  transac- 
tions occurring  during  the  married  life.  No  substantial 
reason  has  been  suggested  or  occurs  for  making  any  such 


Digitized  by 


Google 


Vt.]  FRENCH  V.  WARE.  345 


distinction.  The  relation  of  husband  and  wife  is  at  an  end 
in  both  cases.  Public  policy  has  to  do  in  withholding  only 
such  matters  as  would  be  likely  to  invade  and  disturb  the 
confidence  and  domestic  harmony  of  the  marital  relation. 
It  is  said  by  Redfield,  Ch.  J.,  in  Smith  v.  Pottery  27  Vt. 
304  (65  Am.  Dec.  199)  :  **  It  has  long  been  settled  that  the 
widow  may  testify  to  matters  of  her  own  knowledge,  and 
indeed  to  all  matters  affecting  her  husband's  interest,  unless 
it  involve  the  disclosure  of  matters  of  confidence  between  the 
husband  and  wife,  or  to  transactions  affecting  the  character 
of  the  husband."  In  substance  the  same  doctrine  is  held  in 
Edgellv,  Bennett  it  Lowell^  7  Vt.  534;  Williams  v.  Bald- 
win^  7  Vt.  503  ;  /?.  and  B,  Jf,  H.  Co.  v.  Lincoln's  Est.  29 
Vt.  206;  Carpenter  v.  MoorCy  43  Vt.  394;  Mathewson  v. 
Sergeant's  Est, y  36  Vt.  142;  Wheeler  v.  Wheeler ^ /{*]  Yt. 
637;  Stowev.  Bishopy  ^8  Yt.  498.  In  none  of  these  cases 
has  there  been  any  attempt  to  define  "  matters  of  confi- 
dence.'* It  may  be  difficult  to  frame  a  definition  which  will 
be  applicable  to  all  the  varying  circumstances  of  the  married 
life.  Doubtless  some  latitude  must  be  given  to  the  trial 
court,  in  determining  whether  the  offered  testimony,  under 
the  existing  circumstances  of  the  case,  involves  the  disclos- 
ure of  matters  of  confidence.  In  New  Hampshire,  by  stat- 
ute, the  husband  and  wife  are  made  competent  witnesses  for 
or  against  each  other  on  all  matters  except  such  as  would 
be  a  violation  of  marital  confidence.  In  Clements  v.  Afars- 
tony  52  N..H.  38,  Judge  Sargent  says  :  "  And  this  violation 
must  be  something  confided  by  one  to  the  other,  simply  and 
specially  as  husband  or  wife,  and  not  what  would  be  com- 
municated to  any  other  person  under  the  same  circumstances." 
In  Parkhurst  v.  BerdelU  no  N.  Y.  386,  (6  Am.  St.  R. 
384),  it  is  said:  *'The  section  of  the  code  referred  to  for- 
bids not  all  communications  between  husband  and  wife,  but 
only  confidential  communications.  What  are  confidential 
communications?    *    »     »    They  are  such  communications 
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as  are  expressly  made  confidential,  or  such  as  are  of  a 
confidential  nature,  or  induced  by  the  marital  relation.  Or- 
dinary conversations  relating  to  matters  of  business,  which 
there  is  no  reason  to  suppose  he  would  have  been  unwilling 
to  hold  in  the  presence  of  any  person,  are  not  confidential." 
In  these  decisions  we  have  carefully  guarded  statements, 
both  positive  and  negative,  of  what  are,  and  what  are  not, 
confidential  communications.  Their  nature  is  so  dependent 
upon  the  existing  circumstances  of  each  case  that  it  would 
be  difficult  to  enlarge  or  limit  these  statements. 

There  has  been  less  attempt  to  define  "  transactions  affect- 
ing the  character  of  the  husband."  In  Edgell  v.  Bennett  & 
LovelU  suj>ra^  the  widow  was  held  competent  to  testify  that 
the  conveyance  made  by  the  husband  was  fraudulent.  In  2 
Starkie  on  Ev.  709,  it  is  said  :  "  Where  neither  of  them  is 
either  a  party  to  the  suit  or  interested  in  the  general  result, 
the  husband  or  wife  is,  it  seems,  competent  to  prove  any  fact, 
provided  the  evidence  does  not  directly  criminate  the  other." 
In  State  v.  Phelfs^  2  Tyler  374,  it  was  held  that  a  divorced 
wife  was  not  competent  to  testify  in  support  of  a  prosecution 
against  her  husband  charging  him  with  being  found  in  bed 
with  another  woman  while  the  marriage  relation  was  sub- 
sisting. Presumably  her  offered  testimony  was  directly  to 
the  crime.  But  in  Chamberlam  v.  People^  23  N.  Y.  85,  (80 
Am.  Dec.  255),  the  husband  procured  a  divorce  for  the 
adultery  of  his  wife.  He  was  then  prosecuted  for  having 
committed  perjury  in  swearing  in  the  divorce  suit  that  he 
had  never  had  sexual  intercourse  with  her,  although  she  had 
had  a  child  born  during  the  marriage,  and  she  was  allowed 
to  testify  in  the  prosecution  that  she  had  never  had  sexual 
intercourse  with  any  person  other  than  him.  The  notes  to 
this  case  show  that  it  has  been  quite  generally  followed. 
The  decision  is  placed  upon  the  ground  that  the  fact  to 
which  she  testified  did  not  betray  marital  confidence.    It  was 
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not,  as  in  Statew,  Phelfs^  direct  evidence  of  the  crime  charged, 
but  very  potent  indirect  evidence. 

Babcockv.  Booths  2  Hill  181  (38  Am.  Dec.  578),  was  an 
action  by  an  administrator  to  recover  property  claimed  to 
have  been  transferred  by  the  husband  to  hinder  and  delay 
his  creditors,  and  it  was  held  that  his  widow  could  testify  to 
any  facts  which  she  did  not  learn  from  her  husband  in  trust 
and  confidence.  See  also  Dtckerman  v.  Graves^  6  Cush. 
308  (53  Am.  Dec.  i)  and  note.  In  a  note  to  State  v.  Boyd^ 
2  Hill  S.  C.  298,  (27  Am.  Dec.  376),  this  statement  is  made. 
**  Where  neither  husband  nor  wife  is  a  party  interested,  they 
w^ill  be  allowed  to  give  evidence,  though  their  testimony 
clashes  ;  provided  the  evidence  of  neither  charges  the  other 
with  an  indictable  oflfence ;  Commonwealth  v.  Patterson^  8 
Phila.  609 ;  and  indeed  one  of  the  married  persons  will  be 
allowed  to  give  evidence  the  only  tendency  whereof  is  to  dis- 
credit the  other;  Ware  v.  State^  55  N.  J.  553;  Corne- 
lius v.  Statey  12.  Ark.  782;  but  this  is  sometimes  held 
differently;  Roach  v.  State^  41  Tex.  261."  When  the 
marriage  is  dissolved  by  death  or  divorce,  no  reason  ex- 
ists why  the  survivor  should  not  be  competent  to  testify 
as  fully  as  in  a  suit  between  third  parties,  although  the  tes- 
timony might  bear  against  the  other  party  to  the  dissolved 
marriage.  From  these  decisions  it  is  fairly  deducible  that 
a  widow  or  divorced  wife  is  competent  to  testify  to  any  facts 
or  acts  occurring  during  the  married  life  which  did  not 
come  to  her  knowledge  in  confidence  growing  out  of  the 
marital  relation,  although  they  may  tend  to  show  the  husband 
had  committed  a  fraud  or  to  discredit  him  as  a  witness  or 
indirectly  to  show  that  he  has  been  guilty  of  a  crime ;  but 
that  she  is  incompetent  to  testify  to  any  facts  or  transactions 
which  directly  show  the  husband  has  been  guilty  of  a  crime, 
such  as  that  she  saw  him  in  the  act  of  committing  the  crime. 
The  law  assumes  that  no  husband  will  commit  a  crime  in 
the  presence  of  his  wife,  except  in  the  confidence  induced  by 
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the  marital  relation.  Hence  from  public  policy  the  widow 
or  divorced  wife  is  incompetent  to  testify  to  such  acts  unless 
committed  against  her  person.  Public  policy  does  not  pro- 
tect him  when  the  crime  is  against  the  person  of  the  wife. 
Crimes  are  usually  committed  in  secret.  The  wife  might 
have  no  other  proof  than  her  own  of  the  husband's  crime 
against  her,  and  her  liberty  and  life  would  be  at  his  mercy 
if  she  could  not  testify. 

I.  In  the  first  of  these  cases  the  divorced  wife  of  the 
plaintiff  was  called  by  the  defendants  and  testified  "  except 
as  to  complaints  made  by  the  plaintiff  of  his  bodily  ill  health, 
and  his  inability  to  labor  previous  to  July  12th  by  reason  of  a 
lame  side,  heart  difficulty  and  trouble  with  his  bladder  and 
kidneys."  The  complaints  might  have  been  made  by  the 
plaintiff  relying  upon  the  confidence  induced  by  the  marital 
relation.  We  must  presume  they  were  and  that  the  trial 
court  so  found,  rather  than  to  presume  the  contrary  and 
thereby  raise  error  in  the  ruling  of  that  court.  But  his  ina- 
bility to  labor  previous  to  July  12th  was  a  fact  to  be  ob- 
served, whether  it  came  from  a  lame  side,  heart  difficulty 
or  the  other  causes  specified.  The  divorced  wife  was  com- 
petent to  testify  to  any  such  fact  which  she  observ^ed  which 
is  not  the  commission  of  a  crime.  It  is  contended  by  the 
plaintiff  that  this  clause,  commencing  with  ''  and  his  ina- 
bility to  labor"  etc.,  is  connected  so  that  it  means  and  com- 
plains of  his  inability  to  labor,  etc.  The  sentence  is  cap- 
able of  this  construction.  When  a  sentence  of  exceptions 
reasonably  may  bear  two  constructions  this  court  is  bound 
to  adopt  that  one  which  will  uphold  the  ruling  of  the  trial 
court.     On  this  principle  we  find  no  error  in  this  ruling. 

II.  In  the  second  of  these  cases  this  witness  was  allowed 
to  testify  against  the  exception  of  the  plaintiff  to  facts  ob- 
served by  her  during  the  marriage  relation,  which  tended  to 
contradict  the  testimony  of  the  plaintiff  in  regard  to  the  same 
facts  and  so  tended  to  discredit  the  plaintiff  as  a  witness. 
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This  was  permissible,  as  we  have  shown  from  the  authori- 
ties cited,  none  of  the  facts  testified  to  being  direct  evidence 
of  the  commission  of  a  crime  by  her  then  husband. 

III.  In  the  first  case  it  was  material  to  determine  whether 
the  i^laintiff  or  defendant,  John  H.  Ware,  on  the  occasion  of 
the  disturbance  committed  the  first  assault.  The  plaintiflTs 
testimony  was  that  Ware  first  assaulted  him  as  they  met  in 
the  highway.  The  testimony  of  the  defendants  was  that 
Ware,  knowing  of  the  .plaintiff's  threats  to  kill  his  whole 
family,  hearing  a  disturbance  at  his  house,  and  cries  of  mur- 
der, and  seeing  the  plaintiff  passing  rapidly  into  the  high- 
way and  towards  his  own  house,  came  into  the  highway  a 
short  distance  in  front  of  the  plaintiff  and  commanded  him 
to  halt  and  tell  him  what  he  had  been  doing  at  the  house  ; 
and  that  the  plaintiff  thereupon  drew  a  revolver  and,  point- 
ing it  at  Ware,  advanced  in  an  angry,  excited  manner  to- 
ward him,  saying  '*  get  out  of  my  way,  or  I  will  shoot  you, 
too."  On  this  statement  of  the  defendant's  testimony,  John 
H.  Ware  did  not  then  make  an  assault  upon  the  plaintiff, 
but  the  plaintiff  did  upon  him,  and  his  declaration  implied 
that  he  had  already  shot  someone  at  Ware's  house.  If  this 
testimony  was  found  true  Ware  did  not  attempt  to  use,  nor 
make  any  show  of  using  any  force  to  halt  the  plaintiff.  Words 
never  amount  to  an  assault.  They  frequently  characterize 
accompanying  acts.  The  defendants' requests,  one  and  two, 
were  addressed  to  the  facts  as  claimed  by  their  testimonj'. 
The  first  requested  the  court  to  charge,  if  the  claimed  facts 
were  found  established,  '*  the  defendant  was  justified  in  inter- 
cepting the  plaintifl^  for  the  purpose  of  ascertaining  the  cause 
of  the  disturbance";  and  the  second,  that  if  the  plaintiff, 
when  John  H.Ware  was  attempting  so  to  intercept  him, 
drew  a  revolver  and  pointing  it  at  him  threatened  to  shoot 
him,  the  plaintiff  made  the  first  assault  upon  Ware,  and 
Ware  would  be  justified  in  repelling  the  assault,  even  to  the 
extent  of  disarming  him.     This  is  the  substance  of  the  two 
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requests.  The  only  doubtful  words  in  them  are  ''  intercept" 
and  **  intercepting."  Intercept  frequently  means  no  more 
than  to  come  or  place  one's  self  between  a  person  and  the 
place  towards  which  he  is  going  to  make  an  inquiry  or  an- 
swer a  question.  When  applied  to  the  facts,  as  shown  by  the 
defendant's  testimony,  this  is  the  natural  meaning  rather 
than  that  of  seizing  such  person  when  on  his  way.  But  the* 
third  request  makes  clear  that  only  this  kind  of  interception 
was  intended  as  it  says,  "  on  being  intercepted  by  defend- 
ant Ware,  in  the  manner  indicated  by  the  defendant's  testi- 
mony." Counsel  have  the  right  to  assume  that  the  court 
will  read  all  the  requests  whether  it  complies  with  them  or 
not.  If  in  several  he  uses  a  word  which  has  several  mean- 
ings and  defines  it  in  one,  he  is  presumed  to  use  it  with  the 
same  meaning,  when  applied  to  the  same  state  of  facts  in 
his  other  requests.  But  taken  in  the  connection  in  which  it 
is  used,  without  its  definition  in  the  third  request,  we  think 
these  words  mean  no  more  than  that  Ware  stepped  in  front 
of  the  plaintiff  and  between  him  and  the  place  where  he  was 
apparently  going  and  commanded  him  to  halt  and  tell  him 
what  he  had  been  doing  at  his  house.  This  he  had  a  right 
to  do.  On  hearing  the  outcry  of  murder  and  seeing  him 
hastening  away,  Ware  was  under  a  moral  duty  to  learn 
what  the  plaintiff'  had  been  doing  at  his  house,  without  re- 
gard to  whether  he  had  the  right  to  arrest  the  plaintiff"  with- 
out a  warrant.  On  his  evidence  he  did  not  then  and  there 
attempt  to  arrest  him,  or  to  use  any  force  against  him.  A 
party  has  the  right  to  frame  his  requests  to  charge  with  ref- 
erence to  the  facts  as  claimed  by  his  evidence,  and,  if  con- 
taining correct  statements  of  law,  have  them  complied  with. 
If  the  jury  found  the  facts  in  accordance  with  the  defendant's 
evidence,  these  requests  contained  correct  statements  of  the 
law,  applicable  to  the  then  position  of  the  parties.  They 
do  not  attempt  to  cover  whether  the  defendants,  after  the 
plaintiff'  had  retreated  from  his  assault  on  John  H.  Ware 
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and  was  attempting  to  flee  across  the  fields,  had  the  right  to 
pursue  him  and  treat  him  as  they  did.  Yet,  as  bearing  upon 
the  damages,  especially  the  exemplary  damages,  it  was  im- 
portant to  have  the  jury  correctly  determine  whether  defend- 
ant John  H.  Ware  or  the  plaintiflT  committed  the  first  as- 
sault in  the  highway.  The  only  compliance  with  these  re- 
quests was  a  correct  charge  of  what  constituted  an  assault 
and  battery,  and  of  the  right  of  a  person  assaulted  to  defend 
himself  and  have  others  help  him.  The  last  was  a  part 
compliance  with  the  second  request.  But  the  important 
question,  which  party  was  the  aggressor  there  in  the  high- 
way, it  touched  upon  only  in  a  general  way  and  left  the  jury 
to  decide  whether  on  the  facts  as  claimed  by  the  defendants,, 
the  stepping  of  John  H.  Ware  into  the  highway  in  front  of 
the  plaintiflT  and  addressing  the  inquiry  to  him  was  not  an 
assault.  In  an  admitted  state  of  facts  it  is  for  the  court  to 
declare  the  law  rather  than  the  jury.  We  do  not  think  the 
charge  given  was  a  full  and  fair  compliance  with  these  re- 
quests, and  that  the  defendants  were  entitled  to  have  these 
requests  complied  with.  If  the  jury  found  the  facts  of  what 
occurred  in  the  highway  established,  as  the  defendant's  evi- 
dence tended  to  establish  them,  the  defendants  had  the  right 
to  have  the  court  tell  the  jury  that  John  H.  Ware  did  not 
then  commit  any  assault  but  that  the  plaintiff*  did.  The 
third  request  assumes  the  existence  of  facts  of  which  the  ex- 
ceptions disclose  no  evidence,  and  the  court  correctly  de- 
clined to  comply  with  it.  Neither  was  there  any  sufficient 
evidence  to  support  defendants'  fourth  plea.  The  court  was 
not  called  upon  to  charge  with  reference  to  it.  The  charge 
is  to  be  adapted  to  the  case  made  by  the  evidence,  and  not 
to  a  case  only  partly  supported  by  evidence. 

In  the  Jirst  case  judgment  is  reversed  and  the  cause  re- 
manded^  and  in  the  other  case  judgment  is  affirmed. 

Thompson  y.,  dissents. 
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Dissenting  opinion  by 

THOMPSON,  J.  I  am  unable  to  concur  in  the  conclu- 
sion of  a  majority  of  this  court,  that  the  court  below  erred  in 
its  action  with  respect  to  the  defendant's  first  and  second  re- 
quests to  charge  in  the  case  of  French  v.   Ware  et  ah. 

The  evidence  of  the  plaintiff  tended  to  show  that  on  the 
I2th  day  of  July,  A.  D.  1889,  he  resided  in  Townshend, 
and  about  a  quarter  of  a  mile  southerly  of  defendants  Ware  ; 
that  early  in  the  forenoon  of  that  day  he  went  to  the  house 
of  the  Wares  and  took  a  child  of  his,  less  than  two  )'ears  of 
age,  and  walking  in  the  road  started  for  his  own  house.  The 
plaintiff's  then  wife,  with  the  child,  had  left  the  plaintiff's 
house  on  the  June  29th  prior,  and  had  remained  at  Ware's 
house  until  the  12th  day  of  July  following.  It  further  tended 
to  show  that  when  within  a  short  distance  from  his  own 
house  he  was  assaulted  by  defendant  John  H.  Ware,  in  the 
highway  ;  that  he  thereupon  turned  and  went  into  the  field 
adjoining,  when  he  was  seized  by  the  defendants  and  two 
others,  his  child  taken  from  him  and  he  bound  hand  and 
foot  and  kept  for  about  two  hours,  a  part  of  the  time  ly- 
ing in  the  sun,  and  then  shaded  by  an  umbrella ;  that  he 
was  struck  and  kicked  and  severely  injured  b}-  the  defend- 
ants ;  that  he  was  then  passed  into  the  custody  of  others 
who  took  him  to  Townshend  village,  a  mile  and  one  quarter 
distant,  where  criminal  proceedings  were  instituted  against 
him  for  an  assault,  being  armed  with  a  dangerous  weapon, 
with  intent  to  kill  defendant  John  H.  Ware. 

The  evidence  of  the  defendants  tende'd  to  show  that  de- 
fendant, John  H.  Ware  was  overseer  of  the  poor  of  Tow^ns- 
hend  for  the  3'^ear  1889,  and  that  on  the  29th  day  of  June, 
in  the  night  time,  the  plaintift's  wife  and  child  came  and 
sought  refuge  at  the  house  of  the  defendants.  Ware ;  that 
the  plaintiff  followed  her  there,  and  in  the  hearing  of  both 
the  defendants  Ware  threatened  that  he  would  kill  his  wife 
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and  the  whole  Ware  family  if  they  harbored  his  wife ;  that 
some  days  thereafter,  plaintiff,  while  at  Townshend  village, 
made  violent  threats  against  John  H.  Ware  and  family,  of 
which  threats  John  H.  had  been  informed  prior  to  July  12th  ; 
that  plaintiffs  wife  and  child  were  at  the  Wares'  house  on 
the  morning  of  July  12th,  and  that  John  H.  Ware,  while  re- 
turning from  the  hay  field,  heard  a  furious  uproar  at  his 
house  and  cries  of  '*  murder,"  and  saw  the  plaintiff  with  a 
child  in  his  arms  coming  from  defendant's,  Ware's,  dooryard, 
pass  rapidly  into  the  highway  and  towards  his  own  house, 
whereupon  John  H.  called  upon  the  defendants  Twitchell 
and  Jennison,  who  were  his  employes  and  at  work  in  the 
hayfield,  to  come  to  his  assistance ;  that  John  H.  Ware 
passed  into  the  highway  a  short  distance  in  front  of  the 
plaintiff  and  commanded  him  to  halt  and  tell  him  what  he 
had  been  doing  at  his  house ;  that  the  plaintiff  thereupon 
drew  a  revolver  from  his  coat  pocket,  and  pointing  it  at 
Ware,  advanced  across  the  highway  in  an  angry  and  ex- 
cited manner  towards  him,  saying,  '*  get  out  of  my  way  or  I 
will  shoot  you,  too ;"  that  plaintiff  then  turned  suddenly 
and  passed  in  an  opposite  direction  across  the  highway, 
and  towards  and  into  an  adjoining  field ;  that  defendants 
Twitchell  and  Jennison  came  from  the  hayfield  in  response 
to  said  call  and  they,  together  with  two  others  and  Joseph 
B.  Ware,  defendant,  and  father  of  John  H.  Ware,  and  John 
H.,  followed  plaintiff  in  the  adjoining  field,  the  plaintiff  con- 
tinuing his  threats  to  shoot  Ware,  where  they  seized  and  dis- 
armed him  of  the  revolver,  and  his  wife  took  the  child  from 
his  arms,  and  then  defendants  threw  him  upon  the  ground ; 
that  plaintiff  struggled  and  fought  severely,  and  to  hold  him 
secure  until  they  could  turn  him  over  to  a  proper  officer, 
they  procured  ropes  and  straps  and  bound  his  legs  and  arms  ; 
that  neither  of  the  defendants  kicked,  struck  or  did  him  any 
injury;  that  defendant  John  H.  sent  for  the  constable  of 
the  town,  who  soon  arrived  in  company  with  a  deputy  sheriff 
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and  a  justice  of  the  peace,  and  the  constable  took  the  plaintiff 
to  Townshend  village,  where  he  was  criminally  proceeded 
against  as  before  stated. 

The  record  further  discloses  that  there  was  no  evidence 
tending  to  show  that  the  plaintiff,  when  at  the  house  of  the 
Wares  on  the  morning  of  the  affray,  said  or  did  anything 
except  to  take  his  child  and  walk  away  with  it. 

The  defendants'  requests  were  as  follows  : 

"  I.  If  the  defendant,  John  H.  Ware,  while  at  work  in 
the  field,  saw  evidence  of  a  serious  disturbance  at  his  house, 
and  heard  the  cry  of  '  murder  *  from  any  of  the  members  of 
his  family  there,  and  saw  plaintiff  running  away  from  his 
house  under  such  circumstances  as  to  indicate  to  him,  as  a 
prudent  man,  that  the  plaintiff  was  the  author  of  such  dis- 
turbance, then  and  under  such  circumstances  the  defendant 
was  justified  in  intercepting  the  plaintiff  for  the  purpose  of 
ascertaining  the  cause  of  such  disturbance." 

*'  2.  If,  when  said  John  H.  Ware  was  attempting  to  so 
intercept  the  plaintiff  in  his  flight,  the  plaintiff  drew  a  re- 
volver, and  pointing  at  him  threatened  to  shoot  him,  then 
the  plaintiff,  by  so  doing,  made  an  assault  upon  said  Ware, 
which  was  the  first  assault,  and  it  is  immaterial  whether  the 
revolver  was  loaded  or  not;  and  the  defendant,  John  H., 
was  justified  in  repelling  said  assault,  even  to  the  extent  of 
disarming   the  plaintiff. 

**  3.  If  the  plaintiff  laid  in  wait  about  the  premises  of  the 
said  John  H.  Ware  for  the  purpose  of  forcibly  taking  away  his, 
plaintiffs  child,  and  did  so  take  the  child  away  under  such  cir- 
cumstances as  to  reasonably  create  a  great  disturbance  among 
the  members  of  said  Ware's  family,  and  while  in  the  act  of 
fleeing  from  that  disturbance  so  created  by  him,  and  on  be- 
ing intercepted  by  defendant  Ware  in  the  manner  indicated 
by  defendant's  testimony,  he  drew  a  revolver  upon  said 
Ware  and  threatened  to  shoot  him,  he  thereby  created  a 
breach  of  the  public  peace,  and  said  Ware  had  a  right  to  ar- 
rest him  at  that  time,  and  to  detain  him  and  deliver  him  to 
an  officer  to  be  carried  before  a  justice  of  the  peace,  in  the 
manner  defendant's  testimony  shows  was  done,  using  no 
more  force  than  was  necessary  for    that  purpose,  and  the 
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other  defendants  were  justified  in  assisting  in  such  arrest 
and  detention,  in  the  manner  shown  by  their  testimony." 

We  are  all  agreed  that  there  are  no  facts*  disclosed  by  the 
exceptions  which  entitle  the  defendants  to  a  compliance  with 
their  third  request.  I  have  quoted  it  because  the  majority 
of  the  court  in  their  opinion  refer  to  it  for  the  purpose  of  in- 
ferring a  meaning  for  the  words  '*  intercepting  "  and  "  in- 
tercept" as  used  in  the  first  and  second  requests,  which  in 
their  opinion  requires  a  reversal  of  the  judgment. 

The  verdict  and  judgment  were  against  the  defendants 
jointly.  They  were  not  jointly  liable  except  for  a  joint  as- 
sault upon  the  plaintiflT.  It  is  to  be  presumed  that  the  jury 
were  so  instructed.  The  evidence  of  both  the  plaintiflJ*  and 
the  defendants  showed  that  the  only  joint  assault,  if  one 
were  made,  was  in  the  field  after  the  plaintiff  left  the  high- 
way, and  that  if  the  plaintiff  was  assaulted  in  the  highway, 
John  H.  Ware  was  his  sole  assailant  there.  If  the  first  and 
second  requests  are  assumed  to  embody  a  sound  proposition 
of  law,  they  are  only  applicable  to  an  assault  by  John  H. 
Ware  alone,  and  not  to  a  joint  assault  by  him  and  the  other 
defendants,  and  as  the  conviction  is  joint,  the  refusal  to 
charge  as  requested  worked  no  harm,  as  on  this  assumption 
might  have  been  the  case  had  John  H.  Ware  been  found 
guilty  and  the  other  defendants  acquitted. 

But  I  think  the  judgment  below  is  clearly  sustainable  on 
other  grounds.  The  trial  proceeded  on  the  theory  that 
plaintiff  claimed  to  recover  against  all  the  defendants  for  a 
joint  assault. 

Ifthe  first  and  second  requests,  in  view  of  all  the  facts 
disclosed  by  the  record,  are  fairly  susceptible  of  a  construc- 
tion which  would  justify  a  refusal  to  comply  with  them,  then 
they  are  to  receive  such  construction,  and  there  is  no  error 
even  though  the  court  did  not  charge  as  requested.  McCann 
V.  Hallock^  30  Vt.  233  ;  Cram^  Admr.^w  Cranio  33  Vt.  15. 
The  majority  of  the  court  recognize  and  apply  this  well  es- 
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tablished  principle  in  disposing  of  the  exception  in  the  case 
at  bar,  taken  to  the  rejection  of  the  testimony  of  the  plaint- 
iff's former  wife.  On  this  ground,  I  think  there  was  no 
error. 

The  first  and  second  requests  were  so  framed  as  to  apply 
to  the  whole  case  as  made  by  the  evidence  of  both  plaintiff 
and  defendants.     The  entire  language  of  these  requests  was 
unrestricted  by  reference  to  anything  which  would  impress 
upon  any  word  in  them  a  meaning  other  than  its  ordinary, 
natural  meaning  as  applied  to  the  whole  case.     The  word 
**  intercepting"  in  the  first  request  and  '*  intercept"  in  the 
second,  was  not  applied  to  a  particular  and  limited  part  of 
the  evidence,  as  was  the  word  **  intercepted"  in  the  third 
request.     As  the  three  requests  were  drawn  the  court  had  a 
right  to  understand  that  the  first  and  second  requests  were 
framed  with  a  view  of  presenting  a  complete  defence  to  the 
case  against  the  defendants,  as  made  by  all  the  evidence, 
and  that  the  third  request  was  drawn  to  present  a  defence  to 
a  possible  phase  of  the  case  which  the  defendants  assumed 
to  exist,  but  which  the  record  fails  to  show  did  in  fact  exist. 
The  very  terms  of  the  third  request  limited  the  use  of  the 
word  '*  intercepted"  in  it  to  a  particular  assumed  phase  of 
the  case,  and,  confessedly,  did  not  attempt  to  include  all  the 
facts  which  the  evidence  in  the  case  tended  to  prove.  With- 
out doubt  the  court  so  understood  the  requests.     In  such 
case  there  is  no  presumption  of  law  or  of  fact  that  a  word 
is  used  alike  in  all  of  a  series  of  requests.     Error  in  the 
court  below  is  not  to  be  predicated  upon  presumptions,  but 
upon  facts  which  appear  affirmatively,  not  argumentatively 
upon  the  record.  All  reasonable  intendments  are  to  be  made 
to  sustain  its  rulings,  but  they  are  not  to  be  reversed  upon 
presumptions.  Foster* s  Exrs,^  v.DickersoUy  64  Vt.  233,  (24 
Ati.  Rep.  253). 

•    According  to  the  leading  dictionaries,  like  Richardson's, 
Webster's,  Worcester's  and  the  Century  dictionary,  a  natu- 
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ral  and  ordinary  meaning  of  '*  intercept "  is  to  take  or  seize 
by  the  way  or  before  the  end  is  reached. 

The  plaintiff's  evidence  tended  to  show  that  while  he  was 
pursuing  his  way  home  along  the  highway,  John  H.  Ware 
intercepted  him  by  assaulting  him  in  the  highway,  and  by 
pursuing  him  into  the  field  when  he  fled  there,  and  there, 
with  the  aid  of  the  other  defendants,  assaulting  and  binding 
him  hand  and  foot,  thus  actually  and  effectually  taking  and 
seizing  him  by  the  way  on  his  attempted  journey  home. 

The  evidence  standing  thus,  the  language  of  the  first  and 
second  requests  not  being  restricted  in  either  of  them  to  the 
evidence  relating  to  any  particular  phase  of  the  case,  but 
being  general  in  its  nature  and  fairly  applicable  to  the 
whole  case,  I  think  the  court  below  properly  understood  and 
assumed  that  the  words  *•  intercepting  "  and  **  intercept"  in 
these  requests  were  used  in  the  sense  of  to  seize  or  take  the 
plaintiff  by  the  way  in  the  manner  the  evidence  showed  he 
was  seized,  taken,  intercepted,  by  the  defendants  and  pre- 
vented thereby  from  pursuing  his  way  home.  It  certainly 
cannot  be  successfully  contended  that  these  two  requests, 
in  view  of  the  evidence,  were  not  fairly  susceptible  of  this 
construction  by  the  court  below  when  they  were  made,  and* 
that  is  suflScient  for  the  purposes  of  this  discussion.  Give 
them  this  construction,  and  it  follows  that  the  defendants 
were  not  entitled  to  a  charge  in  accordance  with  either  of 
them. 

The  first  request,  giving  it  this  construction,  is  based  upon 
the  proposition  that  under  the  facts  disclosed,  John  H.  Ware, 
a  private  person,  might  have  supposed  that  a  felony  had 
been  committed,  and  therefore  he  had  a  lawful  right  to  in- 
tercept or  apprehend  without  a  warrant,  the  defendant,  if 
he  might  have  fairly  supposed  him  to  be  the  felon.  This  is 
putting  it  as  favorably  for  the  defendants  as  this  request 
warrants,  for  it  will  be  noticed  that  it  does  not  embody  the 
element  that  the  defendant  John  H.  Ware,  as  a  reasonably 
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prudent  man,  had  reason  to  believe  and  did  believe  that  a  fel- 
ony had  in  fact  been  committed  at  his  house  by  the  plaintiff. 
The  second  request  under  this  construction  assumes  that 
under  a  state  of  facts  such  as  the  evidence  tended  to  prove, 
it  is  an  assault  in  law  for  a  person  to  resist  by  force  an  at- 
tempt by  a  private  person  without  a  warrant,  to  intercept  or 
apprehend  him. 

In  discussing  the  right  of  a  private  individual  to  arrest  a 
person  without  a  warrant,  Cooley  says:  "If  one  without 
this  protection  were  to  arrest  on  his  own  judgment,  he  ought 
to  be  able  when  called  upon,  to  show  that  his  judgment  was 
warranted.     To  do  this  he  should  show  either  : 

*''  I.     A  felony  actually  committed;    and 

"2.  Facts  that  have  come  to  his  knowledge  which  justify 
him  in  suspecting  the  person  arrested  to  be  the  felon ;  or 

"3.  A  felony  being  committed  and  an  arrest  to  stay  and 
prevent  it. 

*'This  seems  to  be  the  least  that  could  be  required;  the 
fact  of  felony,  and  personal  knowledge  of  the  guilt  of  the 
particular  person,  or  reason  for  suspecting  him ;  and  if  one 
errs  in  these  particulars,  it  is  better  that  he  be  left  to  take 
the  consequences,  than  that  they  be  visited  upon  an  inno- 
cent party  who  is  improperly  arrested."  Cool.  Torts,  (2nd 
Ed.)  202;  Hammond's  N.  P.  136;  Big.  Cas.  Torts  284. 
It  is  apparent  that  the  record  does  not  disclose  such  a  state 
of  facts  as  would  be  necessary  to  justify  the  arrest  of  the 
plaintiff  by  a  private  individual  without  a  warrant.  I  under- 
stand all  the  judges  are  agreed  in  this.  No  authorities  need 
be  cited  to  sustain  the  proposition  that  a  person  has  the 
right  to  resist  with  all  necessary  force  an  unlawful  attempt 
by  a  private  individual  to  arrest  him. 

Again,  there  is  another  view  in  which,  to  my  mind,  it  is 
apparent  the  defendants  were  not  entitled  to  a  compliance 
with  the  first  and  second  requests.  A  request  must  be 
so  worded  that  the  court  can  comply  with  it  in  the  identical 
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language  in  which  it  is  made,  if  the  court  elects  to  thus  in- 
struct the  jury.  If  it  would  be  error  to  comply  with  the  re- 
quest by  reading  it  to  the  jury  and  saying  to  them  that  it  was 
a  correct  statement  of  the  law  applicable  to  the  case,  then  it 
is  not  error  to  ignore  it  altogether.  Now  I  apprehend 
that  the  majority  of  the  court  will  not  deny  that  these  two 
requests,  in  view  of  the  evidence  in  the  case,  were  suscep- 
tible of  the  construction  which  I  have  given  them,  and  that 
the  jury  might  have  so  construed  and  understood  them,  \i 
they  had  been  instructed  in  the  language  of  them.  An  ex- 
ception to  such  a  charge  taken  by  the  plaintiff  would  have 
entitled  him  to  a  new  trial  in  case  the  verdict  had  been 
against  him,  for  this  court  could  not  say  but  that  the  jury 
had  found  against  him  by  putting  just  this  construction  upon 
the  charge.  Wilson  v.  Blake^  53  Vt.  305  ;  Snyder  v.  La- 
framboise^  Breese  (111.)  343,  (12  Am.  Dec.  187). 

In  State  v.  Hopkins ^  56  Vt.  250,  this  court  said :  **  When 
instructions  are  asked  they  should  be  precise  and  certain  to 
a  particular  intent,  that  the  point  intended  to  be  raised  may 
be  distinctly  seen  by  the  court,  and  that  error,  if  one  be  made, 
may  be  distinctly  assigned.  United  States  v.  Bank  of  the 
Metropolis^  15  Pet.  406.  The  true  object  of  submitting  a 
point  to  the  court  is  to  obtain  a  clear  and  reliable  instruc- 
tion to  aid  the  jury  in  the  formation  of  an  intelligent  ver- 
dict. The  court  should  decline  to  receive  a  point  when  it  is 
so  obscurely  worded  as  to  confuse  rather  than  to  enlighten 
the  jury.  McKinney  v.  Snyder^  78  Penn.  St.  497."  Neither 
the  court  below  nor  this  court  even  read  the  requests  in 
State  V.  Hopkins^  supra y  because  they  were  so  **  multi- 
tudinous "  but  under  the  view  now  entertained  by  the  major- 
ity both  courts  should  have  examined  them  for  the  purpose 
of  extracting  from  all  of  them  a  meaning  which  might  have 
made  one  of  the  forty-five  requests  good. 

In  Vau^kan  v.  Porter,  16  Vt.  266,  Redfield,  J.  says  :  *'  In 
regard  to  all  writtten  requests,  the  court  are  never  bound  to 
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regard  them  in  their  charge,  unless  they  are  couched  in 
such  terms  as  to  be  sound  to  th^/ull  extent*''     In  Rea.  v. 
Harrington^  58  Vt.  181,  the  court  say:     **  As  repeatedly 
held,  a  request  must  be  wholly  sound  in  order  to  make  an 
exception  to  a  refusal  to  comply  with  it  available."   In  State 
V.  Hopkinsy  supra^  the  court  held  that  the  requests  were 
calculated  to  mislead  and  confuse  the  jury,  and  were  prop- 
erly refused.     Indefinite,  ambiguous,  or  misleading  instruc- 
tions should  not  be  given  and  it  is  not  error  to  refuse  them- 
Sumner  v.  Statey  Blackf.  579,  (36  Am.  Dec.  561)  ;  Southern 
R.  R.   Co.  V.  Kendricky  40  Miss.  374,  (90  Am.  Dec.  332)  ; 
State  V.  Benhanty  23  Iowa  154,  (92  Am.  Dec.  417)  ;  note 
to  Strohn  v.  Detroit  etc.y  R.  R.  Co.y  99  Am.  Dec.  123-128. 
It  is  incumbent  on  a  party  seeking  an  instruction  to  put   his 
request  for  it  in  such  clear,  precise,  intelligible,  and  unam- 
biguous form  as  to  leave  no  reasonable  ground  for  a  misap- 
prehension by  the  jury  as  to  its  correct  meaning.     Where 
there  are  several  requests,  each  must  stand  or  fall  by  it- 
self.   The  court  has  a  right  to  examine  and  dispose  of  each, 
without  regard  to  any  other.     It  is  not  bound  to  read  a 
series  of  requests  for  the  purpose  of  finding  in  one  some- 
thing by  which  it  may  construe  into  another  a  meaning 
which  it  would  not  have  if  standing  alone.     Even  if  the 
court  should  be  disposed  so  to  do,  it  is  not  proper  or  compe- 
tent for  it  to  do  it.     Under  the  authorities  cited  both  the  first 
and  second  requests  could  have  been  properly  refused  by 
the  court  on  the  ground  that  as   the   evidence   stood  they 
were  ambiguous  and  likely  to  be  misunderstood  by  the  jury. 
There  was  a  sharp  conflict  between  the  evidence  intro- 
duced by  the  plaintiff,  and  that  introduced  by  the  defend- 
ants, as  to  what  occurred  from  the  time  plaintiff  and  John 
H.  Ware  met  in  the  highway  to  the  end  of  the  aflfray.     The 
court  below  might  well  have  refused  to  comply  with  these 
requests   on  the  ground  that  they  were  an  attempt  to  get  the 
court  to  give  special  prominence  to  a  particular  piece  or  class 
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of  testimony  by  calling  the  attention  of  the  jury  specially  to 
it,  which,  as  Ross,  J.,  aptly  said  in  Reed  v.  Reed^  56  Vt. 
492,  "is  a  perversion  of  the  legitimate  office  of  requests,  an 
endeavor  to  get  the  court  to  argue  the  case  for  the  part}' 
making  such  requests."  In  Stevens  v.  Dudley^  56  Vt.  158, 
and  Ashley  v.  Hendee^  56  Vt.  209,  it  was  held  that  such 
requests  were  properly  refused,  and  in  Stevens  v.  Dudley^ 
the  court  say  by  Ross,  J.,  that  **  such  requests  are  always  mis- 
chievous in  spirit  and  tendency ;  have  no  proper  place  in  a 
jury  trial,  and  are  to  be  condemned  unqualifiedly."  To  the 
same  effect  are  Thornton's  Exrs.  v.  Thornton's  Heirs^  39 
Vt.  122^  Roster^s  Exrs.  v.  Dickerson^  supra ^  and  Com.  v. 
Broadbeck^  124  Mass.  319.  In  the  last  named  case  the  evi- 
dence was  conflicting.  The  defendant  testified  in  his  own 
behalf,  and  if  his  evidence  was  true,  he  was  entitled  to  an 
acquittal.  Upon  special  request  by  the  defendant  to  charge 
that  if  the  jury  believed  his  testimony  he  could  not  be  con- 
victed, the  trial  court  refused  to  so  instruct  them,  to  which 
the  defendant  excepted.  The  court  gave  general  instruc- 
tions as  to  what  would  constitute  the  offence  charged,  and 
left  it  for  the  jury  to  say,  on  all  the  evidence,  whether  it  had 
been  committed.  The  opinion  of  the  supreme  court  in  full, 
in  disposing  of  this  exception,  was:  **The  instructions 
were  sufficient.  The  defendant  had  no  right  to  an  instruc- 
tion on  a  part  of  conflicting  evidence."  Under  the  rule 
adopted  in  Com.  v.  Broadbeck^  the  charge  as  given  fully 
met  the  requirements  of  the  law. 

If  it  were  true  that  the  plaintiff  first  assaulted  John  H. 
Ware,  as  suggested  in  the  second  request,  the  defendants, 
without  regard  to  the  construction  put  upon  **  intercept"  in 
that  request,  were  not  entitled  to  a  compliance  with  it.  If 
Ware  was  thus  assaulted  by  the  plaintiff,  he  would  have  the 
right  to  defend  himself,  using  no  more  force  than  was  rea- 
sonably necessary  to  make  his  defence  effectual.  His  right 
to  disarm  the  plaintiff  would  thus  depend  upon  its  being 
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necessary  to  his  self  defence,  while  being  assaulted  by  him. 
But  the  defendants  did  not  claim,  nor  did  their  evidence  tend 
to  prove,  that  John  H.  Ware  made  any  attempt  to  disarm  the 
plaintiff,  when  he  made  the  alleged  assault  upon  Ware  in 
the  highway  by  pointing  a  pistol  at  him,  but  on  the  contrary 
their  evidence  tended  to  show,  and  they  so  claimed,  that 
they  did  not  disarm  nor  attempt  to  disarm  the  plaintiff,  or  use 
force  of  any  kind  against  him,  until  he  had  desisted  from 
his  alleged  assault  upon  John  H.  Ware  and  had  fled  into  the 
field,  where  they  pursued  him,  and  seized  him,  still  fleeing, 
and  disarmed  and  bound  him  hand  and  foot.  By  their  own 
claim  and  showing,  they  were  the  pursuers  and  sole  aggres- 
sors at  the  time  the  attempt  to  disarm  the  plaintiff*  was  made 
and  at  the  time  when  he  was  in  fact  disarmed.  Hence  this . 
request  was  not  applicable  to  the  facts  in  the  case  as  claimed 
by  the  plaintiflTor  the  defendants.  The  plaintiff^s  evidence, 
so  far  as  the  exceptions  disclosed,  did  not  tend  to  show  that 
Ware  attempted  to  disarm  him  in  the  highway.  It  only 
tended  to  show  that  Ware  committed  some  kind  of  an  assault 
upon  him  there.  The  contrary  not  appearing  by  the  record, 
we  should  presume  that  the  evidence  on  this  phase  of  the 
case  was  such  as  to  require  the  refusal  of  this  question,  if  it 
did  not  appear  affirmatively  on  the  defendant's  own  showing, 
as  we  have  seen  that  they  were  not  entitled  to  such  an  in- 
struction as  the  case  then  stood.  Foster^ s  Exrs.  v.  Dicker- 
son^  64  Vt.  233,  (24  Atl.  Rep.  253).  As  before  stated, 
nothing  is  to  be  implied  against  the  ruling  of  the  court  be- 
below. 

Had  the  evidence  tended  to  show  that  Ware  attempted  to 
disarm,  or  did  disarm  the  plaintiff  in  the  highway,  at  the 
time  Ware  claimed  he  was  being  assaulted  by  the  plaintiflT 
with  the  pistol,  yet  the  defendants  would  not  have  been  en- 
titled to  a  charge  in  the  language  of  the  second  request,  for 
the  reason  that  it  asserted  an  unqualified  right  in  Ware  to 
disarm  the  plaintiff,  whether  the  use  of  such  force  was  nec- 


Digitized  by 


Google 


Vt.]  FRENCH  V.  WARE.  363 


essary  for  his  self-defence  or  not.  **  The  law  abhors  the 
use  of  force,  either  for  attack  or  defence,  and  never  permits 
its  use  unnecessarily."  A  person  may  not  use  force  to  de- 
fend himself  from  injury  if  he  can  otherwise  protect  himself. 
Howland  v.  Day^  56  Vt. 318 ;  Simktnsw.  Eddie^  56  Vt.  612. 
To  find  what  the  majority  of  the  court  conceive  to  be  ten- 
able grounds  for  reversing  the  judgment  below,  they  are 
forced  to  give  the  words,  "  intercepting  "  and  '*  intercept  "  in 
the  first  and  second  requests,  an  unusual,  and  as  it  seems  to 
me,  a  novel  meaning,  in  view  of  the  manner  in  which  the 
three  requests  are  drawn,  and  of  all  the  facts  of  the  case  as 
disclosed  by  the  record.  They  are  also  forced  to  adopt  a 
rule  for  the  construction  of  requests,  under  which  no  court 
can  successfully  try  jury  cases,  where  there  are  requests  to 
charge,  drawn  to  meet  varying  phases  of  the  case  arising 
from  the  conflict  of  testimony.  However,  giving  the  first 
and  second  requests  the  construction  put  upon  them  by  the 
majority  of  the  court,  I  then  insist  that  the  record  does  not 
show  reversible  error,  for  the  reason  that  the  court  gave  all 
the  instructions  which  the  case  required.  The  language  of 
the  exceptions  is  that  *' the  court  charged  fully  upon  the 
questions  of  what  constituted  an  assault  and  a  battery,  and 
as  to  the  right  of  a  person  when  assaulted  to  defend  himself 
and  of  others  to  defend  him  and  separate  the  combatants 
and  preserve  the  peace  in  a  manner  satisfactory  to  the  de- 
fendants^ to  which  no  exception  was  taken."  It  is  said  in 
the  majority  opinion,  that  this  *' was  a  part  compliance 
with  the  second  request.  But  the  important  question,  which 
party  was  the  aggressor  there  in  the  highway,  it  touched 
upon  only  in  a  general  way  and  left  the  jury  to  decide 
whether  on  the  facts  as  claimed  by  the  defendants,  the  step- 
ping of  John  H.  Ware  into  the  highway  in  front  of  the 
plaintiff,  and  addressing  the  inquiry  to  him,  was  not  an  as- 
sault." Why  assume  this?  Why  reverse  a  case  on  a  con- 
jecture of  this  kind,  for  it  is  wholly  a  matter  of  conjecture  con- 
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tradicted  by  the  exceptions,  which  show  affirmatively  that  the 
court  charged  the  jury  to  the  satisfaction  of  the  defendants, 
fully  on  every  conceivable  phase  of  the  case  as  made  by  the 
evidence  of  both  plaintiff  and  defendants;  charged  fully  upon 
what  constituted  an  assault^  what  a  battery,  and  fully  as  to 
the  right  of  self  defence.  The  jury  under  such  charge  must 
have  understood  that  no  mere  words  constitute  an  assault,  and 
that  if  John  H.  Ware  simply  stepped  in  front  of  the  plaintiff 
in  the  highway  and  asked  him  in  language  either  polite  or 
peremptory  to  explain  what  he  had  been  doing  at  his  house, 
or  to  tell  him  the  cause  of  the  disurbance  there,  and  did  no 
more  than  this,  he  did  not  commit  an  assault  by  thus  making 
the  inquiry.  If  the  jury  did  not  so  understand,  it  was  not  the 
fault  of  the  trial  court.  The  majority  of  the  court  assume 
that  the  jury  may  have  understood  that  such  an  inquiry,  so 
made,  was  in  law  an  assault  by  John  H.  Ware,  and  make 
this  the  crucial  point  upon  which  they  base  their  decision  to 
reverse.  This  assumption  is  based  upon  the  further  assump- 
tion that  on  this  branch  of  the  case  the  charge  was  so  gen- 
eral, so  meager,  so  abstract  and  unintelligible,  that  the  jury 
might  have  been  misled  on  this  point.  In  Armstrong  v. 
Noble,  55  Vt.  428,  it  was  well  said  by  Ross,  J. :  "  This 
court  would  commit  a  grave  error  if  it  should  reverse  a  judg- 
ment of  the  county  court  upon  a  conjecture.^^  So  hold  the 
authorities.  See  Foster^s  Exrs.  v.  Dickerson,  supra,  and 
the  cases  there  cited.  In  Clary  v.  Willey,  49  Vt.  55 ;  this 
court  held  that  it  is  not  to  be  assumed  that  the  court  below 
omitted  to  properly  instruct  the  jury  on  material  points,  be- 
cause the  exceptions  do  not  show  that  such  instruction  was 
given. 

A  fair  construction  of  the  exceptions  in  this  case  is  that 
the  court  fairly,  fully  and  in  an  intelligible  way,  instructed 
the  \\xvy  as  to  the  law  applicable  to  the  questions  raised  by 
the  evidence.     Indeed,  no  question  arises  as  to  the  construc- 
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tion  to  be  given  to  the  exceptions  for  they  state  affirmatively 
that  the  court  thus  instructed  the  jury. 

Had  the  charge  to  the  jury  been  meager,  or  uncertain  and 
misleading,  or  silent,  on  the  points  upon  which  the  majority 
of  the  court  propose  to  reverse,  without  doubt  it  would  have 
been  made  a  part  of  the  record  by  the  excepting  party,  that 
its  deficiency  in  this  respect  might  appear  of  record. 

At  the  trial  below,  the  defendants  were  satisfied  with  the 
charge  as  given  upon  the  subjects  enumerated,  including 
what  constitutes  an  assault,  and  the  right  of  self  defence  and 
its  exercise,  and  the  right  to  preserve  the  peace,  and  this 
court  may  now  be  well  satisfied  that  the  jury  were  properly 
instructed  upon  all  the  issues  of  the  case. 

/  would  affirm  the  judgment. 
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VERMONT  AND  CANADA  RAILROAD  CO. 

V. 

VERMONT  CENTRAL  RAILROAD  CO. 


RUTLAND  RAILROAD  CO.,  PETITIONER, 

CENTRAL  VERMONT  RAILROAD  CO.,  PETI- 
TIONEE. 


General  Term,  1892. 


Construction   of  mandate.       Taxation  of  railroads  under 
No.  /,  St.  1882. 

Under  a  mandate  of  the  supreme  court  that  the  petitionee  be  al- 
lowed, in  reduction  of  the  rent  due  from  it  to  the  petitioner, 
all  taxes  paid  to  the  State  in  accordance  with  the  provisions 
of  No.  I,  St.  1882,  the  petitionee  cannot  deduct  an  amount 
in  excess  of  what  the  taxes  would  be  if  computed  upon  the 
actual  gross  receipts  of  the  railroads  of  the  petioner. 

This  was  an  appeal  by  the  Central  Vermont  railroad  com- 
pany, petitionee,  from  the  decree  of  the  court  of  chancery 
for  the  county  of  Franklin,  construing  the  mandate  of  the 
supreme  court  in  this  case. 

The  original  case  is  reported  in  63  Vt.  i.  That  part  of 
the  mandate  in  question  is  as  follows : 

'*  That  all  taxes  paid  to  the  State  by  the  petitionee,  in  ac- 
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cordance  with  the  provisions  of  said  act  of  1882,  notwith- 
standing its  invalidity  as  above  held,  were,  as  against  the 
petitioners,  valid  payments  and  so,  pro  tanto^  payments  in 
extinguishment  of  rent  due  the  petitioner." 

The  report  of  the  master  in  the  original  case  showed  that 
the  Central  Vermont  company  had  computed  and  paid  to  the 
State  taxes  upon  the  actual  gross  receipts  of  the  railroads  of 
the  Rutland  company,  with  the  exception  of  the  two  half 
years  ending  December  31,  1883,  and  June  30,  1884.  ^^^ 
those  two  half  years  it  had  treated  its  entire  system  as  one 
railroad,  computed  and  paid  taxes  to  the  State  upon  that 
theory,  and  charged  the  Rutland  company  with  that  propor- 
tion of  the  entire  tax  paid  which  the  length  of  its  line  bore 
to  the  length  of  the  entire  system  of  the  Central  Vermont. 
By  this  method  of  computation  the  gross  amount  of  taxes 
paid  to  the  State  was  decreased,  but  the  amount  charged  to 
the  Rutland  company  was  increased. 

The  petitioner  contended  that  the  Central  Vermont  com- 
pany could  only  pay  taxes  for  it,  in  accordance  with  the  pro- 
visions of  the  act  of  1882,  upon  the  gross  receipts  accruing 
upon  the  line  of  its  railroads,  and  that  it  could  not,  under  the 
mandate  of  the  supreme  court,  deduct  from  the  rent  due  a 
greater  sum  than  the  taxes  would  amount  to,  if  so  computed, 
upon  its  own  gross  receipts.  The  chancellor  so  decreed, 
and  from  his  decree  in  that  respect  the  Central  Vermont 
company  appealed. 

B,  J^.  Fifield  for  the  petitionee. 

The  mandate  of  the  supreme  court  is  binding  literally 
upon  the  court  below.  SorHvell  v.  M,  and  W.  R,  /?.  B. 
Co,^  56  Vt.  180;  Sturgess  v.  Railroad  Co.^  36  Vt.  439. 

The  mandate  in  this  case  directs  the  chancellor  to  allow 
the  Central  Vermont  company  the  amount  actually  paid  by 
it  as  taxes,  and  the  master  finds  that  it  has  actually  paid  a 
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sum  in  excess  of  the  amount  allowed  by  the  chancellor. 
The  decree  should  be  corrected  in  that  particular. 

C  A.  Prouty  for  the  petitioner. 

The  mandate  directs  that  the  petitionee  shall  be  allowed 
whatever  it  has  paid  to  the  State  by  way  of  taxes  for  the  pe- 
titioner **in  accordance  with  the  provisions  of  the  act  of 
1882."  That  act,  as  construed  by  this  court  in  63  Vt.  i, 
imposes  upon  each  railroad  in  the  State  *'  as  a  railroad,'*  the 
taxes  therein  specified.  According  to  that  act  the  petitioner 
was  in  equity  bound  to  pay  the  tax  computed  upon  its  own 
gross  receipts,  but  was  not  bound  to  pay  any  portion  of  the 
taxes  computed  upon  the  gross  receipts  of  the  Central  Ver- 
mont company.  The  chancellor  decreed  that  the  petitionee 
should  only  be  allowed  for  taxes  upon  the  actual  gross  re- 
ceipts of  the  railroads  of  the  petitionee,  and  that  decree 
should  be  affirmed.  Rutland  R,  R.  Co.  v.  Central  Vt, 
R.  R.  Co.,  63  Vt.  I. 

TAFT,  J.  The  only  question  before  us  arises  upon  the 
construction  of  the  mandate  sent  to  the  court  of  chancery 
upon  the  disposition  of  this  case  as  reported  in  63  Vt.  i .  It 
related  to  the  imposition  of  taxes  under  a  legislative  act 
approved  November  28,  1882,  entitled  ''An  act  to  provide 
revenue  for  the  payment  of  State  expenses,"  and  it  was  ad- 
judged that  the  petitionee  was  entitled  to  apply  as  payments 
in  extinguishment  of  rent  due  from  it  to  the  petitioner,  all 
taxes  paid  by  it  to  the  State,  upon  the  petitioner's  account 
in  accordance  with  the  provisions  of  said  act.  The  taxes  im- 
posed by  the  act  were  upon  the  gross  earnings  of  railroads. 
The  petitionee  was  in  possession  of  various  roads,  two  of 
which  belonged  to  the  petitioner,  and  the  taxes  upon  the  tw^o 
roads  were  properly  assessed  to  the  petitionee  as  the  lessee 
in  possession  of  them.     The  petitionee  paid  the  taxes  as- 
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sessed  upon  all  the  roads  in  its  possession,  and  charged  the 
petitioner  a  proportion  thereof,  determined  by  the  mileage 
of  the  respective  roads.  The  sum  so  paid  and  charged  was 
in  excess  of  what  it  paid  as  a  tax  upon  the  actual  gross  re- 
ceipts derived  from  the  business  done  upon  the  petitioner's 
roads.  The  amount  of  the  tax  upon  the  actual  gross  receipts 
of  the  Rutland  and  Addison  roads  was  all  that  the  petitionee 
paid  upon  the  petitioner's  account,  in  accordance  with  the 
provisions  of  the  act  of  1882,  and  that  is  all  that  the  peti- 
tionee can  apply  in  payment  of  rent  for  the  time  in  question. 
This  sum  was  allowed  the  petitionee  by  the  decree  appealed 
from,  which  was  stricUy  in  accordance  with  the  mandate, 
and  the  same  is 
Affirmed  and  cause  remanded. 

Start  and  Thompson,  JJ.,  did   not  sit,  having  been  of 
counsel. 
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MANLEY'S  EXECUTOR  v.  MIRIAM  A.   STAPLES- 


General  Term,  1892. 


Insane  delusion.     Presumption  as  to  continuance.     Charge 
of  court*     Competency  of  witness. 

I-.  Held^  that  the  court  sufficiently  instructed  the  jury  what,  in 
view  of  the  evidence,  would  constitute  an  insane  delusion 
in  the  testator,  and  what  influence  such  delusion  must  have 
had  in  the  production  of  the  will  in  order  to  invalidate  it. 

2.  That  insanity,  once  existing,  continues,  is  not  a  presumption 

of  law  but  an  inference  of  fact,  varying  with  the  circum- 
stances of  each  case. 

3.  It  was  claimed  that  the  testator  labored  under  an  insane  de- 

lusion in  reference  to  his  wife  and  daughter  which  invali- 
dated the  will.  Held^  that  the  defendant  was  not  entitled 
to  an  instruction  that  if  such  delusion  had  continued  for 
several  years  up  to  a  time  eight  months  before  the  making 
of  the  will,  it  must  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  same  condition  of  mind  existed 
when  the  will  was  made. 

4.  The  use  of  a  single  improper  expression  by  the  court  in  its 

instructions  to  the  jury  is  not  necessarily  error,  if  the  charge 
taken  as  a  whole  must  have  given  a  correct  impression. 

5.  It  is  the  duty  of  counsel  to  call  attention  to  such  an  inadvert- 

ence and  have  it  corrected  upon  the  spot. 

6.  A  beneficiary  under  the  will  is  not  rendered  incompetent  by 

the  fact  that  the  will  purports  to  confirm  a  contract  between 
such  beneficiary  and  the  testator. 

This  was  an  appeal  from  a  decree  of  the  probate  court  for 
the  district  of  Rutland  establishing  the  will  of  Madison  S» 
Manley.     Pleas,  that  the  will  was  not  duly  executed ;  that 
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the  testator  had  not  sufficient  mental  capacity,  and  undue  in- 
fluence. Trial  by  jury  at  the  September  term,  1891,  Thomp- 
son, J.,  presiding.  Verdict,  that  the  instrument  is  the  will 
of  said  Manley.    Judgment  on  verdict. 

The  testimony  in  the  case  tended  to  show  that  the  testator 
was  a  miserly  and  ignorant  old  man  who  had  accumulated 
in  his  early  years  considerable  property,  but  who  in  his  later 
years  was  infirm  and  almost  helpless.  Some  years  before 
the  execution  of  the  instrument  in  question  his  wife  had  ob- 
tained a  divorce  with  alimony  to  the  amount  of  more  than 
one  half  his  entire  propert}^  The  contestant,  Miriam  A. 
Staples,  was  the  daughter  of  the  testator  by  this  wife.  The 
wife  had  died  previous  to  the  making  of  the  will  &nd  the 
daughter  had  inherited  all  her  mother's  property. 

At  some  time  after  the  death  of  the  wife  the  testator  at- 
tempted to  make  a  contract  with  his  daughter,  the  contestant, 
who  occupied  a  house  in  the  village  of  Rutland  where  the 
testator  resided,  to  care  for  him  during  the  remainder  of  his 
life.  Failing  in  this  he  made  a  contract  to  that  effect  with 
one  Fisk,  and  in  pursuance  of  such  contract,  in  November, 
I887,  conveyed  substantially  all  his  property  to  the  said 
Fisk,  upon  condition  that  he  care  for  and  support  him  dur- 
ing his  natural  life.  The  will  was  executed  April  24,  1888, 
and  the  bequeathing  part  of  it  was  as  follows  : 

**  First,  It  is  my  will  that  my  contract  to  and  with  James 
M.  Fisk,  dated  November  14,  I887,  and  recorded  in  the 
Rutland  town  clerk's  office  under  date  one  day  later,  in  book 
43,  page  364,  be  and  the  same  is  hereby  confirmed  and  ap- 
proved, and  in  addition  thereto  it  is  my  will  and  I  do  hereby 
give,  grant,  devise  and  bequeath  to  said  Fisk  all  of  my  per- 
sonal property  except  the  income  of  the  money  which  is  by 
said  contract  with  said  Fisk  reserved  to  me,  the  .said  Manley, 
being  interest  on  certain  debts  or  deposits  as  therein  named, 
and  it  is  my  will  that  whatever  of  said  interest  or  income 
there  shall  be  possessed  by  me  at  the  time  of  my  death  not 
properly  belonging  to  said  Fisk  under  said  contract  with 
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him,  shall  be  had  and  shared  equally  by  and  between  my 
two  grand-sons,  George  W.  Staples  and  Henry  Staples." 

The  evidence  of  the  contestant  tended  to  show  that  for 
some  years  before  going  to  live  with  Fisk  under  the  contract 
above  mentioned,  the  testator  had  entertained  an  insane 
delusion  that  his  wife  and  daughter  we're  living  the  life  of 
prostitutes  and  had  formed  a  conspiracy  to  poison  him. 
There  was  very  little  testimony  as  to  his  condition  after  go- 
ing to  Fisk's,  he  having  been  seen  by  comparatively  lew 
persons,  but  the  proponents  claimed  that  some  testimony 
tended  to  show  that  he  was  less  demonstrative.  He  removed 
to  Fisk's  November  14,  1887,  executed  the  will  in  question 
April  24,  1888,  and  died  July  4,  1888. 

Upon  the  trial  of  the  case  Fisk  was  improved  as  a  witness 
by  the  proponent,  against  the  exception  of  the  contestant,  to 
all  the  material  matters  in  controversy. 

The  questions  raised  by  the  exceptions  of  the  contestant 
to  the  charge  of  the  court  sufficiently  appear  in  the  opinion. 

Butler  &  Moloney  for  the  contestant. 

The  charge  upon  the  subject  of  insane  delusion  was  not 
correct  for  the  reason  that  the  court  refused  to  recognize  the 
existence  of  such  a  mental  disease,  i  Jar.  Wills,  loi,  note  ; 
Bitner  v.  Bitner^  65  Penn.  St.  347 ;  Stanton  v.  Wether^ 
waxj  16  Barb.  259 ;  Clapp  v.  Fullerton^  34  N.  Y.  190 ; 
Woodman  v.  Woodman^  47  N.  H.  120,  128. 

The  jury  should  have  been  told  that  the  insane  delusion  of 
of  the  testator  in  reference  to  his  wife  and  daughter  was  pre- 
sumed to  continue.  Crocker  v.  Case^  57  Vt.  413,  420 ;  i 
Jar.  Wills,  102,  note. 

Fisk  was  not  a  competent  witness  for  the  reason  that  the 
will,  by  confirming  the  contract,  virtually  made  him  a  party. 
Hallw.  Hamblett^  51  Vt.  589;  JFitzsimmons  v.  Soutktt/tck^ 
38  Vt.  509;   Cheney  v.  Pierce^   38  Vt.  509,  515  ;  Hozue  v. 
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HowCy  99  Mass.  98 ;  Crocker  v.  Case^  57  Vt.  420 ;  Barnes 
V.  Dow,  59  Vt.  530;  Pemberv.  Congdon,  55  Vt.  58;  Ran- 
dall^ Admr.^  v.  Randall,  224  Atl.  Rep.  1,011 ;  Ins.  Co,  v. 
Wells,  53  Vt.  14 ;  Re  Buckman,  24  Atl.  Rep.  252  ;  Re  Fos- 
ter, 24  Atl.  Rep.  253. 

y.  C,  Baker  for  the  proponents. 

Fisk  was  a  competent  witness.  Roster  v.  Dicker  son,  24 
Atl.  Rep.,  253 ;  Re  Buckman's  Will,  24  Atl.  Rep.  252. 

Whether  insanity  continues  is  a  question  of  fact  for  the 
jury.  Dale's  Appeal,  57  Conn.  127  ;  Williams  v.  Robinson, 
42  Vt.  658 ;  Richmond's  Appeal,  21  Am.  St.  Rep.  85  and 
note ;  McCoon  v.  Allen,  17  Atl.  Rep.  820. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  Concerning  her  second  and  third  requests 
and  the  charge  relevant  thereto,  the  defendant  claims  error, 
for  that  the  court  denied  in  effect  that  there  is  such  a  thing 
known  to  the  law  as  an  insane  delusion,  and  left  it  to  the  jury 
to  say  whether  such  a  thing  exists. 

It  is  true  that  in  the  commencement  of  the  charge  on  this 
subject  the  court  told  the  jury  it  was  all  a  question  of 
fact  for  them  to  say  on  the  evidence  whether  there  is  such 
a  mental  disease  or  derangement  as  the  doctors  had  de- 
scribed and  called  an  insane  delusion,  and  if  yes,  whether 
the  testator  was  afflicted  by  it  when  he  made  his  will ;  but 
the  court  straightway  by  necessary  implication  assumed  the 
existence  of  such  a  disease,  and  proceeded  to  charge  fully 
and  correctly  from  that  standpoint,  telling  the  jury  what,  in 
view  of  the  evidence,  would  constitute  insane  delusion  in  the 
testator,  and  what  influence  such  delusion  if  it  existed 
must  have  had  in  the  production  of  the  will  in  order  to  in- 
validate it.  It  is  clear  from  the  whole  charge  on  this  subject 
that  the  jury  could  not  have  been  misled  to  the  prejudice  of 
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the  defendant  by  what  was  said  about  its  being  for  them  to 
say  whether  there  is  such  a  disease. 

The  fourth  request  is  not  sound  because,  if  for  no  other 
reason,  it  ignored  the  contingency  that  the  delusion  might  be 
found  to  have  wholly  and  permanently  disappeared  before 
the  will  was  made,  in  which  case  the  will  should  not  be  re- 
garded with  distrust  by  reason  of  it. 

It  appeared  that  about  eight  months  before  his  death,  the 
testator  left  the  village  of  Rutland,  where  he  had  resided 
many  years,  and  went  a  little  out  to  live  with  Mr.  Fisk,  the 
principal  beneficiary  under  the  will,  with  whom  he  contin- 
ued to  live  till  his  death.  It  was  while  living  with  Fisk  that 
he  made  the  will  and  the  contract  therein  mentioned.  The 
testimony  on  the  part  of  the  defendant  tended  to  show  that 
the  testator  was  continuously  possessed  of  an  insane  delusion 
concerning  his  wife  and  his  daughter  for  a  number  of  years 
next  before  he  went  to  Fisk's,  and  that  after  he  went  there 
comparatively  few  persons  saw  him,  and  the  testimony  on 
the  part  of  the  plaintiff  tended  to  show  that  after  he  went 
there  he  was  less  demonstrative,  less  eccentric,  and  in  fact 
better  than  when  he  left  the  village  ;  and  there  was  no  evi- 
dence of  false  accusations  against  his  wife  and  daughter 
after  about  that  time.  In  this  state  of  the  case  the  defendant 
requested  the  court  to  charge  that  if  the  jury  found  that  the 
testator  was  possessed  of  an  insane  delusion  concerning  his 
daughter  when  he  left  the  village  and  had  been  thus  possessed 
continuously  for  a  number  of  years  next  before,  that  that  con- 
dition of  mind  would  be  presumed  to  continue  to  the  time  of 
the  making  of  the  will  unless  they  were  satisfied  from  the 
evidence  that  a  change  in  that  condition  had  taken  place ; 
which  the  court  refused  to  do,  and  this  is  claimed  to  be  error. 

That  insanity  continues  is  not  a  presumption  of  law,  as  is 
sometimes  said,  but  an  inference  of  fact,  varying  with  the  cir- 
cumstances of  the  case.  2  Whart.  Ev.  s.  1,253.  In  order 
to  warrant  the  inference,  the  insanity  must  be  what  is  some- 
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times  called  general  or  habitual  insanity,  which  means  that 
it  must  be  permanent  in  character.  Note  to  the  case  0/ 
Cochran's  Will^  15  Am.  Dec.  116. 

But  the  court  could  not  tell  the  jury  that  if  the  testator  had 
been  deluded  a  number  of  years  his  delusion  must  be  taken 
to  be  permanent  in  character  and  be  presumed  to  continue. 
The  fact  that  it  had  existed  a  number  of  years  would  un- 
doubtedly have  been  strong  evidence  of  its  permanency,  but 
by  no  means  conclusive.  It  was  for  the  jury  to  say  upon 
all  the  evidence  what  its  character  was  in  this  regard.  Had 
there  been  added  to  the  request  the  contingency  of  finding 
permanency  of  character  in  the  delusion,  the  refusal  to  com- 
ply with  it  would  have  presented  a  different  question ;  but 
as  the  request  was  framed,  it  was  not  error  to  refuse  to 
comply  with  it. 

In  answer  to  the  sixth  request,  the  court  charged  fully 
and  correctly  as  to  what  constitutes  undue  influence,  and 
then  made  a  comprehensive  statement  of  the  things  that  the 
defendant  claimed  to  exist  and  upon  which  she  relied  to 
show  undue  influence,  and  in  that  connection  told  the 
jury  that  if  those  things  were  true  they  were  evidence 
tending  to  show  such  influence.  The  things  thus  stated  to 
the  jury  and  relied  upon,  if  found  to  be  true,  would  not  only 
tend  to  show  undue  influence,  but  they  would  constitute  un- 
due influence,  and  therefore  error  is  predicated  of  the  expres- 
sion, "  tending  to  show."  If  the  charge  stopped  here,  the 
claim  of  error  would  be  well  founded.  But  it  does  not,  for 
immediately  after  that  expression  the  court  goes  on  to 
say,  that  '*  it  is  for  you  to  say  whether  you  find  such  a  state 
of  facts  from  the  evidence,  and  whether  the  will  was  a  prod- 
uct of  that  undue  influence."  Here  the  court  calls  **  such  a 
state  of  facts,"  if  found,  undue  influence,  which  was  correct. 
Then  at  the  close  of  the  charge  the  court  said  :  *'  If  you 
find  that  he  had  testamentary  capacity,  you  will  proceed  to 
consider  the  question  of  undue  influence.     If  you  find  that 
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undue  influence  is  proved  to  the  extent  the  court  has  de- 
scribed to  you  as  necessary,  then  the  instrument,  the  prod- 
uct of  that  undue  influence,  is  not  the  will  of  Mr.  Manley, 
and  your  verdict  will  be  that  it  is  not  his  will."  In  view  of 
the  whole  charge  on  this  subject,  it  is  clear  that  the  jury 
could  not  have  been  misled  into  supposing  that  if  the  things 
stated  by  the  court  were  found  to  exist  they  would  not  nec- 
essarily constitute  undue  influence.  This  is  but  a  simple  ex- 
pression selected  from  a  long  charge  on  that  subject,  correct 
in  all  other  respects,  and  if  the  defendant's  counsel  feared 
that  the  jury  might  be  misled  by  it,  he  should  have  called  at- 
tention to  it  on  the  spot,  that  it  might  be  corrected.  What  is 
said  on  this  subject  in  Melendy  v.  Bradford^  56  Vt.  148,  is 
applicable  here. 

It  is  objected  that  Fisk  was  not  a  competent  witness,  be- 
cause he  was  a  party  to  the  contract  confirmed  by  the  will, 
the  other  party  being  the  testator.  But  that  contract  was  in 
no  sense  in  issue  and  on  trial.  If  the  establishment  of  the 
will  can  have  any  eflfect  on  that  contract,  as  to  which  we  ex- 
press no  opinion,  it  can  do  so  only  incidentally  and  colla- 
terally ;  and  therefore  Fisk  was  competent. 

There  are  a  few  other  points  of  exception  ;  but  they  have 
not  been  much  urged  and  are  of  minor  importance.  We  find 
no  error  in  respect  to  any  of  them. 

yudgment  affirmed  and  ordered  to  be  certified  to  the  fro^ 
bate  court. 
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RUTLAND  ELECTRIC  LIGHT  CO., 

V. 

MARBLE  CITY  ELECTRIC  LIGHT  CO. 


Rutland  County,  1893. 


Before:     Tyler,    Munson,    Start  and   Thompson,  JJ. 

Electric  lighting.     Vested  right  to  use  streets.     Injunction. 

1.  If  a  municipality  lawfully  grants  to  an  electric  light  company 

the  right  to  erect  poles  and  string  wires  along  its  streets  for 
the  purpose  of  electric  lighting,  the  company,  by  proceed- 
ing to  expend  money  upon  the  faith  of  such  license,  ac- 
quires a  vested  right  to  use  the  streets  for  that  purpose 
which  the  municipality  cannot  impair. 

2.  A  second   company  cannot,  under  a  subsequent  grant  from 

the  municipality,  erect  and  maintain  its  poles  and  wires  in 
such  a  manner  as  to  interfere  with  the  first. 

3.  Equity  will  enjoin  such  interference. 

Bill  in  chancery.  Heard  upon  the  pleadings  and  a  mas- 
ter's report  at  the  September  term,  1892.  Taft,  chancel- 
lor, dismissed  the  bill  pro  forma.  The  orator  appeals. 
The  case  appears  in  the  opinion. 

George  E.  Lawrence  and  C.  H.  Joyce  for  the  orator. 

The  orator,  by  erecting  its  poles  under  license  from  the 
village,  acquired  a  vested  right  with  which  neither  the  vil- 
lage nor  its  licensee  could  interfere.  Thompson  Elect.,  ss. 
36.  39»  43-      Hudson  v.    Jersey  Cityy  49  N.  J.  Law  303  ; 
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Nebraska  Teh  Co.  v.  York  Gas  and  Electric  Co..,    27  Neb. 
284 ;  2  Dillon  Mun.  Cor.,  830;  Keasby  Electric  Wires,  35. 

y,  C,  Baker  for  the  defendant. 

The  orator  was  granted  the  right  to  erect  its  poles  subject 
to  the  approval  of  the  trustees.  The  trustees  might  direct 
to  have  them  removed  altogether,  or  might  permit  the  de- 
fendant to  erect  its  poles  in  proximity  to  them.  2  Dill.  Mun. 
Cor.,  s.  698;    Commonwealth  v.  Boston^  97  Mass.  555. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  The  orator  and  defendant  are  rival  corpora- 
tions organized  under  the  general  laws  of  this  State  for  the 
purpose  of  carrying  on,  respectively,  the  business  of  electric 
lighting  in  the  village  of  Rutland. 

In  May,  1886,  the  orator  entered  into  a  written  contract 
vTilh  the  trustees  of  the  village  for  lighting  the  village  streets, 
and  acting  upon  and  in  compliance  with  that  contract  it 
established  a  plant,  erected  poles,  strung  wires  and  com- 
menced doing  business.  It  was  stipulated  that  where  wires 
crossed  streets  they  should  not  be  within  thirty  feet  of  the 
ground  and  that  line  wires  should  be  at  least  twenty  feet 
above  the  ground.  .The  poles  were  erected  at  points  indi- 
cated by  the  trustees. 

Some  three  years  later  the  defendant,  by  permission  of 
the  trustees,  erected  poles,  strung  wires  and  commenced  the 
business  of  electric  lighting  in  competition  with  the  orator. 
Its  poles  were  also  placed  under  direction  of  the  trustees. 
In  some  of  the  principal  streets  the  poles  were  set  on  the 
same  side  as  the  orator's  poles  and  quite  near  to  them.  The 
orator  employs  a  system  for  lighting  buildings  with  incan- 
descent lamps  with  a  current  of  electricity  used  on  its  wires 
of  only  one  hundred  and  ten  volts,  which  is  so  low  a  current 
that  the  wires  when  charged  can  be  handled  with  safety. 
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The  defendant  uses  for  its  incandescent  lamps  an  alternating 
current  of  one  thousand  volts  on  its  wires  in  the  streets.  By 
means  of  what  are  called  converters  a  current  of  fifty  volts 
is  taken  into  buildings. 

When  the  defendant's  wires  were  first  strung  upon  the 
poles  they  did  not  touch  the  wires  and  poles  of  the  orator, 
but  from  the  effect  of  storms,  from  stretching  or  some  other 
cause,  they  now  sometimes  come  in  contact  with  the  orator's 
poles  and  wires  and  injure  them.  The  wires  should  not  be 
nearer  each  other  than  twelve  inches,  and  the  cross  pieces 
upon  which  they  are  strung  should  be  at  least  two  feet  apart, 
so  that  when  the  wires  are  loaded  with  snow  and  ice,  or 
when  swayed  by  the  wind,  they  will  not  come  in  contact. 
When  the  wire  carrying  a  heavy  current  comes  in  contact 
with  one  carrying  a  lighter  current,  the  heavy  current  is 
liable  to  be  inducted  into  the  other  wire,  which  endangers 
the  orator's  wires,  lamps  and  plant,  and  is  liable  to  set  fire 
to  buildings,  for  which  the  orator  would  be  answerable  in 
damages. 

The  defendant's  poles  are  not  as  high  as  those  of  the 
orator ;  the  cross  pieces  to  which  its  wires  are  attached  are 
nearer  the  ground  than  those  of  the  orator,  so  that  in  places 
the  defendant's  wires  are  under  the  orator's,  which  renders  it 
difficult  and  dangerous  for  the  orator's  employes  to  reach 
their  wires  for  repairs  and  other  purposes.  No  accident  has 
thus  far  happened.  The  defendant's  wires  are  not  usually 
charged  with  electricity  in  the  day  time,  but  the  two  plants 
are  entirely  independent  of  each  other  and  the  orator's  em- 
ployes have  no  means  of  knowing  when  the  defendant's 
wires  are  charged. 

Where  the  wires  of  the  parties  cross  Centre  street  the 
orator's  is  only  twenty-one  feet  above  the  ground ;  the  de- 
fendant's is  strung  above  it,  and  having  sagged,  rests  upon 
it-  At  other  places  where  the  respective  wires  enter  build- 
ings they  interfere  with  each  other.     These  are  the  material 
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facts  found  by  the  master.     It  is  conceded  that  the  village 
trustees  had  authority  to  make  the  contract  with  the  orator. 

The  defendant  virtually  concedes  that  the  orator's  contract 
with  the  trustees  is  the  measure  of  its  rights.  The  village, 
by  its  trustees,  invested  the  orator  with  certain  rights, 
and  after  the  orator,  relying  upon  the  contract,  had  ex- 
pended money  in  establishing  its  plant  and  appliances,  the 
village  could  not,  by  an  ordinance,  have  infringed  these 
rights,  and  clearly  it  could  not  confer  upon  the  defendant 
authority  to  infringe  them. 

On  the  other  hand  it  is  not  claimed  that  the  orator  obtained 
a  privilege  of  the  streets  to  the  exclusion  of  the  defendant, 
but  that  the  defendant's  rights  were  subordinate  to  the 
orator's  and  must  be  exercised  in  such  a  manner  as  not  to 
interfere  with  them.  If  authorities  were  required  to  sustain 
so  plain  a  proposition  those  cited  upon  the  orator's  brief  are 
pertinent. 

In  Hudson  Tel.  Co,  v.  yersey  City^  49  N.  J.  L.  303,  it 
was  held  that  where  the  city,  by  an  ordinance,  under  statu- 
tory authority,  had  designated  certain  public  streets  in  which 
the  company  might  place  its  telegraph  poles,  and  the  com- 
pany had  expended  money  in  placing  its  poles  upon  such 
streets,  the  city  could  not,  by  subsequent  ordinances,  revoke 
such  designation ;  that  the  company  had  an  irrevocable 
vested  right  to  use  the  streets  for  the  designated  purpose. 

Thompson's  Law  of  Electricity'  lays  down  the  general 
rule  that  when  a  municipal  corporation,  under  a  statutory 
provision,  has,  by  ordinance  or  other  lawful  mode,  author- 
ized a  telephone  company  to  erect  its  posts  or  poles  in  cer- 
tain designated  streets,  and  the  company  proceeds  so  to  erect 
them  and  to  expend  money  on  the  faith  of  the  license  so 
granted,  it  thereby  acquires  a  vested  right  to  the  use  of  the 
designated  streets  so  long  as  it  conforms  to  the  conditions  of 
the  license  ;  and  the  license  cannot  thereafter  be  revoked  by 
the  municipality.     So  an  ordinance  authorizing  a  telephone 
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company  to  maintain  lines  on  its  streets,  without  limitation 
as  to  time,  for  a  stipulated  consideration,  when  accepted  and 
acted  upon  by  the  grantee,  by  a  compliance  with  its  condi- 
tions, becomes  a  contract  which' the  city  cannot  abolish 
or  alter  without  consent  of  the  grantees. 

It  appears  that  the  orator  has  suffered  some  damage  in 
consequence  of  its  wires  coming  in  contact  with  the  defend- 
ant's ;  that  it  is  constantly  exposed  to  danger  from  such  con- 
tact, and  that  its  men  cannot  conveniently  and  without 
danger  reach  its  wires  for  the  purpose  of  making  repairs  and 
of  connecting  lines  therewith  to  buildings.  We  therefore 
think  that  the  orator  is  entitled  to  relief  according  to  the 
prayer  of  the  bill. 

The  pro  forma  decree  dismissing  the  bill  is  reversed  and 
the  cause  remanded  \  an  accounting  is  ordered /or  the  dam--  \ 

ages  already  suffered  by  the  orator^  and  the  orator  may 
have  a  fer-petual  injunction  restraining  the  defendant  from 
maintaining  its  wires  so  as  to  interfere  with  those  of  the 
orator. 
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FIRST  NATIONAL  BANK  OF  FAIR  HAVEN 


VICTORIA  A.  JOHNSON  ET  AL. 


FIRST  NATIONAL  BANK  OF  FAIR  HAVEN 

V. 

JOHN  G.  JOHNSON  ET  AL. 


Rutland  County,  1893. 


Before :  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Application  of  collateral  in   reference  to  surety.       When 
surrender  of  collateral  discharges  -surety, 

X .  A  creditor  holding  collateral  as  security  for  several  notes,  a 
part  of  which  are  signed  by  a  surety,  may,  as  between  him- 
self and  the  surety,  in  the  absence  of  any  direction  from 
the  debtor,  apply  the  proceeds  of  the  collateral  to  what 
notes  he  pleases. 

2.  A  creditor  who  voluntarily  surrenders  collateral  discharges  to 

that  extent  the  surety,  but  it  is  not  a  voluntary  surrender  to 
pay  over  to  the  debtor  the  proceeds  of  the  collateral  upon 
the  substitution  of  other  collateral  in  pursuance  of  a  con- 
tract in  force  when  the  relation  of  suretyship  was  assumed. 

3.  The  plaintiff  had  entered  into  an  arrangement  by  which  it 

was  to  discount  the  paper  of  V.  to  an  amount  of  $10,000, 
upon  condition  that  V.  should  deposit  with  it  an  equal 
amount  of  commercial  paper  as  collateral.  As  this  com- 
mercial paper  was  paid,  the  plaintiff  was  to  pay  over  to  V. 
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the  proceeds  upon  receiving  other  satisfactory  paper  in 
substitution.  Becoming  dissatisfied,  the  plaintiff  refused 
to  go  on  without  additional  security,  and  the  defendant 
signed  as  surety,  nothing  being  said  about  the  collateral 
fund.  At  a  certain  point  the  defendant  refused  to  sign  as 
surety  longer.  When  V.  stopped  payment  the  plaintiff 
held  four  notes :  one  for  $2,000  and  one  for  $1,500,  signed 
by  defendant,  and  one  for  $39500  and  one  for  $2,000,  not 
signed  by  the  defendant,  but  taken  in  renewal  for  notes 
which  had  been  signed  by  her.  Subsequently  to  the  date 
of  first  of  the  two  notes  signed  by  the  defendant,  the  plain- 
tiff collected  from  the  collateral  notes  in  all  $9,059.30.  Of 
this  the  plaintiff  had  paid  over  to  V.,  from  time  to  time, 
upon  receiving  other  collateral  paper,  $4,287.77,  and  had 
applied  the  balance  in  payment  upon  the  two  notes  not 
signed  by  the  defendant.  Ileld^  that  the  defendant  was  not 
discharged  as  surety  by  the  act  of  the  plaintiff  in  so  paying 
over  the  proceeds  of  the  collateral  notes  to  V.,  and  that  it 
might  make  the  application  of  the  balance  which  it  did. 

Assumpsit.  Heard  upon  the  report  of  a  referee  at  the 
September  term,  1892,  Taft,  J.,  presiding.  Judgment  j^rc? 
forma  for  the  plaintiff.     The  defendant  excepts. 

There  was  no  question  as  to  the  liability  of  the  principal 
defendant.  The  defendant,  Victoria  A.  Johnson,  was  surety 
upon  the  notes  in  suit,  and  claimed  to  have  been  discharged 
in  virtue  of  the'  transactions  by  the  plaintiff  in  reference  to 
certain  collateral  security. 

The  Valido  Marble  company  was  engaged  in  the  business 
of  manufacturing  and  selling  marble,  in  the  course  of  which 
it  received  considerable  amounts  of  commercial  paper  on 
time.  Being  compelled  to  borrow  money  for  use  in  its  busi- 
ness, it  had  made  an  arrangement  with  the  plaintiff  by  which 
the  plaintiff  was  to  loan  it  to  the  amount  of  $9,000.  As  se- 
curity for  this  loan  the  Valido  Marble  company  deposited 
with  the  plaintiff  these  notes,  which  it  received  from  its  cus- 
tomers, to  the  amount  of  $9,000.  The  plaintiff  was  to  col- 
lect these  notes  as  they  fell  due  and  to  pay  over  to  the  Valido 
Marble  company  the    amounts    collected,    upon   receiving 
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from  it  other  satisfactory  notes  of  a  like  amount,  so  that  the 
collateral  fund  should  at  all  times  be  kept  up  to  $9,000. 

Under  this  arrangement  the  plaintiff  had  discounted  for 
the  Valido  company  four  notes,  one  for  $1,500,  one  for 
$3,500,  and  two  for  $2,000  each,  payable  at  different  dates. 
Becoming  dissatisfied  with  its  security  it  refused  to  renew 
these  notes  unless  some  additional  security  should  be  given, 
and  for  this  purpose  it  was  arranged  that  the  defendant, 
Victoria  A.  Johnson,  should  sign  the  notes  given  from  time 
to  time  in  renewal  as  surety.  Mrs.  Johnson  was  informed 
of  the  collateral  fund  and  was  assured  that  she  was  amply 
protected  thereby,  but  she  never  had  any  communication 
with  the  plaintiff  in  reference  to  it,  nor  did  the  plaintiff  know 
that  she  relied  upon  it. 

When  the  notes  for  $3,500,  $1,500,  and  one  of  those  for 
$2,000  respectively,  fell  due  they  were  renewed  by  notes  of 
like  amount  on  four  months'  time,  signed  by  Mrs.  Johnson 
as  surety.  When  the  other  $2,000  note  fell  due  she  de- 
clined to  sign  any  further  notes,  and  this  note  was  re- 
newed without  her  signature.  When  the  note  for  $3,500 
again  fell  due  this  also  was  renewed  by  a  note  not  signed  by 
Mrs.  Johnson.  Before  the  next  fell  due  the  company 
stopped  payment.  These  suits  were  brought  upon  the  notes, 
one  for  $2,000  and  one  for  $1,500,  which  had  been  signed 
by  Mrs.  Johnson  as  surety,  and  which  had  not  then  fallen 
due. 

Subsequently  to  the  date  at  which  the  plaintiff  had  dis*- 
counted  the  first  of  the  notes  upon  which  suit  was  brought 
the  plaintiff  had  collected  from  the  collateral  notes  the 
amount  of  $9,059.36.  Of  this  it  had  paid  over  from  time  to 
time  to  the  Valido  Marble  company  the  sum  of  $4,287.77  ; 
of  the  balance  it  had  applied  $2,021.67  ^  the  payment  of 
the  $2,000  note  which  had  been  given  in  renewal  of  the 
original  note  for  $2,000  not  signed  by  Mrs.  Johnson,  and 
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$2,749.92  towards  the  payment  of  the  $3,500  note  which 
had  been  given  in  renewal  of  the  note  signed  by  her. 

The  referee  reported  that  the  books  of  the  plaintiff  had 
been  kept  in  such  a  manner  that  it  was  impossible  to  tell 
what  collateral  notes  had  been  paid  subsequently  to  the  date 
last  above  mentioned,  or  what  notes  had  been  received  by 
the  plaintiff,  or  what  notes  made  up  the  collateral  account 
at  any  particular  date. 

C  A.  Prouty  and  Geo,  E.  Lawrence  for  the  defendant. 

If  the  creditor  releases  collateral  securities  or  improperly 
conducts  himself  in  reference  to  them,  the  surety  is  dis- 
charged to  the  extent  of  the  value  of  the  collateral.  Rand. 
Com.  Paper,  s.  951 ;  Smith  v.  Day^  23  Vt.  625  ;  Hurd  v. 
Sfencer^  40  Vt.  581 ;  Baker  v.  Briggs^  8  Pick.  121  ;  Keel 
V.  Lang  (Ore.),  24  Pac.  Rep.  253. 

And  this  is  true  both  of  collateral  which  the  creditor  has 
at  the  time  the  indebtedness  is  contracted  and  that  which  he 
subsequently  receives.  Rand.  Com.  Paper,  s.  952  ;  Guild 
V.  Butler^  127  Mass.  386;  Springer  v.  Toothaker^  43  Me. 

381. 

It  was  incumbent  upon  the  plaintiff'  to  show  that  it  paid 
over  the  proceeds  of  the  collateral  to  the  Valido  Marble 
company  under  such  circumstances  that  the  surety  was  not 
prejudiced.  In  this  case  the  referee  reports  that  the  books 
of  the  bank  were  so  kept  that  it  was  impossible  to  tell  what 
the  bank  received  in  exchange  for  this  money.  American 
Bank  v.  Baker  et  aL^  4  Met.  164;  Guild  v.  Butler^  127 
Mass.  386. 

J.   C.  Baker  and  R.  6\  Abell  for  the  plaintiff. 

The  bank  was  bou^d  by  its  contract  to  pay  over  the  pro- 
ceeds of  these  collateral  notes  upon  receiving  other  paper  in 
place  of  those.     Adams  v.  Duttonj  57  Vt.  515. 

as 
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Mrs.  Johnson  had  no  right  to  direct  as  to  the  application 
of  the  proceeds  of  these  collateral  notes.  Stamford  Bank  v. 
Benedict^  15  Conn.  437  ;  Sager  v.  Warley^  Rice's  Eq.  26 ; 
Stone  V.  Seymour y  15  Wend.  19  ;  Hanson  v.  Rounsaville^  74 
111.  238. 

The  surety  was  bound  to  pay  all  the  debts  for  which  the 
collateral  was  held  before  becoming  entitled  to  any  part  of  it. 
Gannett  V.  Blodgett^  39  N.  H.  150;  Morrison  v.  Bank^ 
23  Am.  St.  Rep.  39. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON  J.  These  cases  were  heard  together.  The 
defendant,  Victoria  A.  Johnson,  was  a  surety  on  the  notes 
in  suit  and  that  fact  was  known  to  the  plaintiff  when  it  dis- 
counted them  for  the  Valido  Marble  company.  She  con- 
tends that  she  has  been  discharged  from  liability  on  the  notes 
by  the  conduct  of  the  plaintiff  in  respect  to  collateral  security 
which  it  received  and  held  from  the  company  to  secure  its 
indebtedness  including  these  notes  to  the  plaintiff. 

As  we  construe  the  referee's  report,  he  finds  that  two  or 
three  years  previous  to  the  execution  and  delivery  of  these 
notes,  the  company  made  an  arrangement  with  the  plaintiff 
by  which  the  latter  was  to  discount  notes  for  the  former  to 
the  amount  of  $7,000,  and  for  security  for  the  payment  of 
notes  thus  discounted  the  company  was  to  deposit  with  the 
plaintiff  notes  to  the  amount  of  $7,000.  By  the  terms  of 
the  arrangement  as  to  this  collateral  security,  the  plaintiff 
was  to  collect  the  notes  deposited  as  collateral  as  they  fell 
due  and  pay  over  the  money  thus  collected  to  the  company^ 
when  it  deposited  with  the  plaintiff  satisfactory  collateral 
notes  to  take  the  place  of  those  which  had  been  collected. 
The  company  was  also  to  replace  with  other  notes  such  of 
the  collateral  notes  as  might  not  be  paid  by  the  makers  at 
maturity,  so  that  the  amount  of  the  collateral  should  at  all 
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times  be  kept  good.  Before  Mrs.  Johnson  became  a  surety 
on  any  notes  for  the  company,  this  arrangement  was  so 
modified  as  to  provide  for  discounts  and  collateral  security 
to  the  amount  of  $9,000,  the  arrangement  in  all  other  re- 
spects being  the  same  as  before.  This  modified  arrange- 
ment continued  for  a  tinie,  when  the  plaintiff  becoming  dis- 
satisfied with  the  collateral  notes,  declined  to  proceed  further 
under  it  in  respect  to  discounts.  Thereupon  the  arrange- 
ment was  so  modified  that  the  collateral  account  was  to  be 
increased  to  $10,000,  and  the  notes  which  plaintiff  should 
discount  for  the  company  were  to  be  signed  by  Mrs.  John- 
son, but  the  other  provisions  of  the  previous  arrangement 
were  to  continue  in  force.  The  company  deposited  collateral 
notes  with  the  plaintifl  as  required  by  the  terms  of  the  agree- 
ment first  made  and  its  subsequent  modifications.  Under 
the  arrangement  last  stated  the  plaintiff  discounted  the  notes 
in  suit  and  the  other  notes  described  in  the  referee's  report. 
Subsequent  to  the  time  when  Mrs.  Johnson  became  surety 
on  the  notes  in  suit,  the  plaintiff  received  from  the  collec- 
tion of  notes  held  as  collateral  security  $9,059.36,  of  which 
it  applied  $4,771.59  in  payment  of  notes  discounted  by  it  for 
the  company  and  secured  by  this  collateral.  The  balance 
of  the  amount  collected,  viz.,  $4,287.77,  was  paid  over  to 
the  company  from  time  to  time,  upon  the  plaintiff's  receiving 
from  it  a  like  amount  of  satisfactory  commercial  paper  to 
take  its  place  in  the  collateral  security. 

The  defendant,  Mrs.  Johnson,  insists  that  the  plaintiff  was 
bound  to  apply  this  money,  or  so  much  of  it  as  might  be  re- 
quired for  that  purpose,  in  the  payment  of  the  notes  in  suit, 
and  that  the  failure  of  the  plaintiflT  to  thus  apply  it  discharged 
her  as  surety. 

All  the  notes  held  by  the  plaintiff  were  secured  by  the 
collateral  notes.  It  does  not  appear  that  the  debtor  gave 
any  direction  in  respect  to  the  application  of  the  money  col- 
lected thereon.     The  plaintiff,  therefore,  had  the  right  to 


Digitized  by 


Google 


388         FIRST  NATIONAL  BANK  v.  JOHNSON.         [65 


make  the  application  on  any  indebtedness  secured  by  the 
collateral.  Hicks  v.  Blanchard^  60  Vt.  673.  Mrs.  Johnson 
was  not  injured  by  such  application,  for  to  entitle  her  to  re- 
ceive the  collateral  security  from  the  plaintiff  she  must  first 
pay  it  the  entire  indebtedness  secured  thereby.  Hence,  she 
was  not  discharged  by  the  application  of  that  part  of  the 
money  collected  which  was  applied  in  payment  of  the  notes 
not  signed  by  her. 

The  general  rule  is  that  if  a  creditor  receives  collateral  se- 
curity from  the  principal,  the  surety  is  entitled  to  the  benefit  of 
it ;  and  that  a  voluntary  surrender  of  it  by  the  creditor  dis- 
charges the  surety.  Austin  v.  Belknap^  54  Vt.  495.  The 
payment  of  the  $4,287.77  to  the  company  by  the  plaintiff,  as 
stated  by  the  referee,  was  not  a  voluntar}^  surrender  of  the 
collateral  security,  but  a  keeping  the  same  good  to  the  full 
amount  by  substitution  of  the  commercial  paper  for  the 
money  collected  in  strict  performance  bj'  the  plaintiff  of  the 
contract  by  which  it  received  the  collateral  notes.  The  plain- 
tiff had  not  received  notice  from  Mrs.  Johnson  that  she  signed 
the  notes  relying  upon  an  understanding  with  the  company 
that  the  security  held  by  the  plaintiff  should  be  held  for  the 
payment  of  the  notes  signed  by  her.  In  performing  its 
agreement  with  the  company  in  respect  to  the  collateral  se- 
curity, the  plaintifl!*  simply  observed  its  legal  duty  and  vio- 
lated no  duty  which  it  owed  to  her  as  surety. 

yudgment  affirmed  in  both  cases. 
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IRVING  W.  JOHNSON  v.  J.  Q^  SHUMWAY. 


Bennington  County,  1893. 


Before:    Taft,  Rowell,  Tyler  and  Thompson,  JJ. 

£rror  not  to  exercise  discretion.      County  Court  may  strike 

off  non-suit, 

1.  Where  a  party  has  the  legal  right  to  require  the  county  court 

to  exercise  its  discretion,  it  is  error  for  that  court  to  refuse 
to  do  so. 

2.  It  is  within  the  power  of  the  county  court  to  strike  off,  in  its 

discretion,  a  judgment  of  non-suit  entered  for  want  of  pros- 
ecution. 

3.  Such  right  is  not  statutory,   but   springs  from  the  inherent 

power  of  courts  over  their  their  own  judgments. 

This  was  a  petition  to  bring  forward  a  case,  and  for  a 
new  trial.  The  petitionee  moved  to  dismiss.  Heard  at  the 
June  term,  1892,  Munson,  J.,  presiding.  The  court  dis- 
missed the  petition  as  a  matter  of  law,  and  the  petitioner 
excepted.     The  opinion  states  the  case. 

y,  C.  Baker  for  the  petitioner. 

The  county  court,  in  virtue  of  its  common  law  power  over 
its  own  judgments,  could  grant  the  relief  asked  for.  Scott 
v.  Steward^  5  Vt.  57  ;  Adams  v.  Howard^  14  Vt.  158  ;  Ad- 
atns  v.  Howardy  14  Vt.  560 ;  Hyde  v.  Haskell^  10  Vt.  427  ; 
Beckwith  v.  Middlesex^  20  Vt.  593  ;  Montgomery  v.   Vin- 
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ion,  37   Vt.  514 ;   Goddard  v.  Fullam,  38  Vt.  75  ;  Ins,  Co, 
V.  Reynolds^  52  Vt.  405. 

Waterman,  Martin  (£r  Hitt  for  the  petionee. 

The  common  law  power  of  a  court  over  its  judgments  has 
no  application.  2  Black  Com.  380. 

There  is  no  statute  which  warrants  the  petition.  Mont-- 
gomery  v.  Vinton,  37  Vt.  514;  Fire  Ins,  Co.  v.  Reynolds, 
52  Vt.  405  ;  Babcock  v.  Brown,  25  Vt.  550. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  The  exceptions  state  that  this  was  a  petition 
under  the  statute,  addressed  to  the  county  court,  praying 
that  a  cause  might  be  brought  forward,  the  judgment  therein 
struck  off  and  a  new  trial  granted.  It  is  said  in  the  peti- 
tioner's brief  that  the  case  presented  is  within  the  equity  of 
section  1,422,  R.  L.  That  section  provides  that  when  a 
judgment  is  rendered  by  a  count}'^  court  upon  default,  and 
the  defendant  or  trustee  therein  is  unjustly  deprived  of  a 
hearing  by  fraud,  accident  or  mistake,  the  party  so  deprived 
of  a  hearing  may  bring  his  petition  or  motion  to  that  court  to 
have  the  judgment  so  rendered  by  default  set  aside.  In  this 
case  the  petitioner  was  flaintiff,\n  the  original  suit  in  which 
the  alleged  wrongful  judgment  was  rendered,  therefore  this 
section  was  not  available  for  his  relief. 

It  is  also  clear  that  the  petitioner  could  not  have  invoked 
section  1,423.  That  section  provides  that  the  supreme  court 
may  grant  a  new  trial  in  a  cause  determined  by  that  court, 
or  by  a  county  court,  on  petition  of  either  party.  In  Scott  v. 
Stewart,  5  Vt.  57,  it  was  held  that  the  term  "  new  trial,"  as 
used  in  the  statute,  was  technical  and  was  predicable  only 
of  such  cases  as  had  been  tried  on  their  merits.  Montgom- 
ery V.  Vinton,  37  Vt.  514  ;  Goddard  v.  FtiUam,  38  Vt.  75  ; 
Fire  Ins,  Co,  v.  Reyiiolds^  52  Vt.  405.  The  petition  al- 
leges that  the  defendant  took  a  judgment,  and  the  prayer  is 
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for  a  new  trial,  but  obviously  there  was  no  trial  of  the  case 
upon  its  merits.  The  plaintiff  was  in  default  of  appearance 
to  prosecute  his  suit  when  it  was  reached  for  trial,  and 
the  defendant  was  entitled  to  and  took  a  judgment  as  of  non- 
suit, though  it  is  not  so  alleged  in  the  petition.  As  the  plaint- 
iff did  not  appear  and  present  his  case  the  defendant  had 
nothing  to  defend  against.  Bouvier  defines  *' nonsuit"  as 
the  name  of  a  judgment  given  against  the  plaintiff  when  he 
is  unable  to  prove  his  case,  or  when  he  refuses  or  neglects 
to  proceed  to  the  trial  of  a  cause  after  it  has  been  put  at 
issue,  without  determining  that  issue. 

This  petition,  independently  of  any  statute,  may  properly  be 
construed  to  be  a  petition  or  motion  invoking  the  county 
court  to  exercise  the  discretionary  power  which  is  inherent 
in  all  courts  over  their  own  judgments.  The  court  could  en- 
tertain such  a  petition  without  statutory  authority.  The  com- 
mon law  right  of  courts  to  set  aside  judgments  and  defaults 
is  unquestionable.  Scoilv»  Stewart:  Goddard  v.  Ftillam; 
Foster  v.  Austin^  33  Vt.  615.  It  was  evidently  to  this 
power  in  the  county  court  that  Poland,  Ch.  J.,  relegated  the 
petitioner  in  Montgomery  v.    Vinton. 

The  material  facts  alleged,  by  reason  of  which  the  plaintiff 
prayed  that  the  judgment  might  be  set  aside,  were  that  the 
plaintiff's  counsel  erroneously  supposed  that  the  case  was 
not  for  trial  at  the  December  term,  1891,  at  Bennington,  but 
would  be  continued  to  the  next  June  term  at  Manchester,  and 
therefore  gave  it  no  attention  ;  that  the  clerk  telegraphed  him 
that  he  was  wanted  at  court,  without  stating  on  what  busi- 
ness ;  that  he  was  then  sick  and  unable  to  attend.  The  pe- 
titioner also  alleged  that  he  had  a  good  cause  of  action  and 
set  it  out  in  his  petition. 

Had  the  county  court  exercised  its  discretionary  power 
and  granted  the  relief  prayed  for  or  dismissed  the  petition, 
its  decision  would  not  be  revisable  here.  Fire  Ins.  Co.  v. 
Reynolds. 
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But  as  we  construe  the  exceptions,  that  court  held  as  mat- 
ter of  law  upon  the  facts  alleged,  that  the  petitioner  was  not 
entitled  to  have  the  case  brought  forward.  In  this  there 
was  error.    The  court  might  legally  have  granted  the  relief. 

Judgment  reversed  and  cause  remanded. 


RE  ALLEN'S  ESTATE  IN  INSOLVENCY. 
HARRY  R.  LAWRENCE,  CLAIMANT. 


Windham  County,  1893. 


Before  :     Ross,  Ch.  J.,  Taft,  Rowell  and  Start,  JJ. 
Chattel  mortgage.     After-acquired -pro-perty.  Possession. 

1.  The  mortgagee  of  a  stock  of  lumber,  whose  mortgage  pro- 

vides that  the  specific  lumber  on  hand  may  be  sold,  but  that 
the  stock  shall  be  kept  good  for  his  benefit,  will  not  hold 
after  acquired  lumber  as  against  proceedings  in  insolvency, 
unless  he  has  taken  actual  possession. 

2.  That  a  subsequent   mortgagee   of  the  same  stock  has  taken 

possession,  of  his  own  motion,  but  upon  the  understanding 
and  expectation  that  the  prior  mortgage  must  be  first  satis- 
fied, will  not  help  the  prior  mortgagee. 

This  was  an  appeal  from  an  order  of  the  court  of  insolv- 
ency for  the  district  of  Windham.  Heard  upon  the  report 
of  a  referee  at  the  September  term,  1892,  Munson,  J.,  pre- 
siding. Judgment  for  the  claimant  for  $34.50.  Exceptions 
by  the  claimant. 

In  1882,  I.  K.  Allen,  who  was  then  doing  business  as  a 
lumber  dealer  in  Brattleboro,  gave  to  the  claimant  a   mort- 
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gage  of  certain  ofBce  furniture  and  certain  lumber  of  various 
kinds  to  secure  the  payment  of  his  note  for  $1,500.  The 
mortgage  specified  the  furniture  and  lumber  which  the  mort- 
gagor then  had  on  hand  and  provided  that  the  mortgagor 
might  sell  the  lumber  in  course  of  business,  but  should  keep 
the  stock  at  all  times  good  in  value  and  quality. 

The  mortgagor  paid  the  interest  on  the  note  from  year  to 
year  and  kept  the  stock  of  lumber  substantially  good  down 
to  the  time  of  his  insolvency. 

In  1886,  Allen  mortgaged  to  one  Crowell  his  entire  stock 
of  lumber  which  he  then  had  or  might  afterwards  have,  to 
secure  another  note  for  $1,500.  This  mortgage  referred  to 
the  claimant's  mortgage  as  a  prior  lien  and  in  subsequent 
conversation  between  Allen,  Crowell  and  the  claimant,  it 
was  assumed  by  all  parties  that  the  claimant's  mortgage 
must  be  paid  before  Crowell  could  realize  anything  on  his. 

In  1891,  Allen  had  become  badly  involved  and  Crowell 
learned  that  suits  were  about  to  be  begun  against  him. 
Thereupon  he  took  counsel  and  was  informed  that  he  could 
not  hold  under  his  mortgage  the  after-acquired  lumber  un- 
less he  took  possession  of  it.  He  accordingly  at  once  did  so 
and  held  possession  until  the  appointment  of  a  messenger  in 
insolvency,  when  he  delivered  the  lumber  to  him. 

In  reference  to  the  understanding  between  Allen,  Crow- 
ell and  the  claimant,  Lawrence,  as  to  Crowell's  taking  pos- 
session of  the  property  the  referee  reported  : 

"  Lawrence  never  specially  authorized  Crowell  to  take 
possession  of  the  property  for  him,  and  Crowell  never  prom- 
ised so  to  do,  and  never  had  possession  of  the  Lawrence 
mortgage  or  note.  Lawrence  knew  of  the  Crowell  mort- 
gage very  soon  after  its  execution  and  when  Crowell  took 
his  mortgage  he  knew  of  the  Lawrence  mortgage.  Law- 
rence, Crowell  and  Allen  all  supposed  the  Lawrence  mort- 
gage would  have  to  be  first  paid  before  Crowell  could  real- 
ize anj^hing  under  his  mortgage. 
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"Crowell  took  possession  for  the  purpose  of  preserving  the 
property  from  attachment,  so  that  it  could  be  held  to  be  di- 
vided among  the  creditors  according  to  their  respective 
rights,  and  although  nothing  was  said  about  the  Lawrence 
mortgage,  both  Crowell  and  Allen  supposed  the  Lawrence 
mortgage  would  have  to  be  paid  first,  and  then  the  Crowell 
mortgage  would  be  paid  and  the  balance  of  the  property,  if 
any,  would  go  to  pay  the  unsecured  creditors.  Crowell  did 
not  expect  he  had  taken  possession  for  Lawrence  except  as 
he  supposed  his  mortgage  was  the  second  mortgage  and  the 
Lawrence  mortgage  was  the  first  mortgage  to  be  paid. 

"Lawrence  learned  that  same  day  that  Crowell  h^ad  taken 
possession  and  went  at  once  to  see  him.  Crowell  told  him 
he  had  taken  possession  for  the  common  benefit  and  not  ad- 
versely to  his,  the  said  Lawrence's  rights.  Lawrence  had 
the  same  belief  that  Crowell  had  and  supposed  his  mortgage 
must  be  first  paid  and  he  approved  of  what  Crowell  had 
done  in  taking  possession.  Lawrence  never  took  possession 
under  his  mortgage  unless  the  taking  possession  by  said 
Crowell  was  in  effect  taking  possession  for  him,  the  said 
Lawrence." 

At  the  time  Crowell  took  possession  all  the  property  in  ex- 
istence at  the  time  the  claimant's  mortgage  was  executed  had 
been  disposed  of,  except  one  thousand  feet  of  lumber  and 
some  of  the  furniture,  in  all  of  the  value  of  $34.50. 

Waterman^  Martin  &  Hitt  for  the  claimant. 

A  mortgage  of  after-acquired  property  is  good.  Peabody 
V.  Lando7iy  61  Vt.  318;  Kelscy  v.  Kendall^  48  Vt.  24. 

The  possession  of  Crowell  was  sufficient  to  bring  the  propn 
erty  under  the  operation  of  the  mortgage.     Read  v.  Wilson 
22  111.  377. 

Haskins  &  Stoddard  for  the  defendant. 

The  claimant's  mortgage  was  not  good  as  to  property  sub- 
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sequently  acquired,  without  possession,  which  he  did  not  have. 
Peabody  v.  Landon^  6i  Vt.  318;  Putnam  v.  Clarke  17  Vt. 
87 ;  Moody  v.   Wright^  13  Met.  33, 

TAFT,  J.  The  case  at  bar  is  within  the  general  rule 
that  a  mortgage  of  chattels  can  operate  only  on  property  act- 
ually in  existence  at  the  time  of  giving  the  mortgage,  and 
then  actually  belonging  to  the  mortgagor  or  potentially  be- 
longing to  him  as  an  incident  of  other  property  then  in  ex- 
istence. There  may  be  exceptions  to  this  rule,  but  it  is  un- 
necessary to  notice  them  save  to  say  that  the  principal  one 
is  in  case  the  mortgagee  takes  actual  possession  of  the  sub- 
sequently acquired  property.  Neither  do  we  need  refer  to 
the  effect  between  the  parties  of  a  mortgage  of  property  ac- 
quired subsequently  to  its  execution.  The  claimant  did  not 
take  possession  of  the  property  in  question  and  no  pos- 
session was  taken  for  him  by  Mr.  Crowell.  The  fact  that 
the  latter  thought  that  the  mortgages  were  liens  upon  the 
subsequently  acquired  property  did  not  affect  the  character 
of  his  act.  His  mistake  as  to  the  effect  of  the  mortgages  no 
doubt  may  have  misled  him  had  his  intent  been  to  take 
possession  on  behalf  of  the  mortgagees.  He  ''  took  pos- 
session for  the  purpose  of  preserving  the  property  so  that 
it  could  be  held  to  be  divided  among  the  creditors  according 
to  their  respective  rights."  It  was  not  a  right  of  the  claim- 
ant to  have  his  debt  made  a  lien  upon  the  subsequently  ac- 
quired property  unless  he  took  possession  of  it  under  his 
mortgage.  Not  having  done  so  he  can  have  nothing  under 
his  mortgage  save  the  property  that  was  in  existence  at  the 
time  of  the  execution  of  and  that  was  covered  by  it.  The 
value  of  such  property  was  thirty-four  tift}^  one  hundredth 
dollars,  and  that  sum  the  claimant  recovered  below. 

The  judgment  was  correct;  the  same  is  affirmed  and  or- 
dered certified  to  the  court  of  insolvency , 
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H.  A.  LYON  V.  A.  L.  WITTERS  ET  UX. 


Franklin  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rowell  and  Tyler,  JJ. 
Application  of  payments.    Nudum  pactum. 

1 .  Where  an  entire  indebtedness  is  evidenced  by  several  promis- 

sory notes  falling  due  at  different  times,  a  payment  made  to 
apply  on  the  note  first  to  fall  due,  but  not  endorsed,  will 
be  treated  as  a  payment  upon  the  indebtedness  and  may  be 
shown  in  defence  of  a  suit  upon  the  note  last  to  fall  due, 
the  others  having  been  paid  and  taken  up. 

2.  A  defendant  is  not  bound  by  his  promise  to  pay  the  balance 

claimed  to  be  due  upon  a  note,  which  has  in  fact  been  paid, 
if  the  plaintiff  would  withdraw  it  from  the  hands  of  an  at- 
torney with  whom  he  had  placed  it  for  collection.  The 
promise  is  without  consideration. 

Assumpsit.  Pleas,  the  general  issue  and  payment.  Trial 
by  jury  at  the  April  term,  1892,  Munson,  J.,  presiding. 
Verdict  and  judgment  for  the  defendants.  The  plaintiff 
excepts. 

The  plaintiff  sought  to  recover  the  balance  due  upon  a  prom- 
issory note  for  $100,  which  he  introduced,  and  rested.  The 
defendants  were  then  permitted  to  show  that  this  note 
was  one  of  three  similar  notes  given  by  them  to  the  plaintiff 
in  payment  for  a  piano ;  that  the  note  in  suit  was  the  last  of 
the  three  to  fall  due,  and  that  they  had  paid  and  taken  up 
the  two  other  notes  ;  that  the  first  payment  made  by  them  was 
one  of  $50  to  apply  on  the  note  first  falling  due,  but  that  it 
had  never  been  endorsed  upon  either  of  the  two  notes  taken 
up.     The  defendants  claimed  that  this  $50  should  be  applied 


Digitized  by 


Google 


Vt.]  LYON  V.  WITTERS.  397 


upon  the  note  in  suit,  in  which  event  it  would  satisfy  the 
balance  due. 

The  plaintiff  insisted  that  inasmuch  as  the  payment,  if 
ever  made,  was  to  be  applied  upon  the  note  first  to  fall  due, 
it  could  not  under  the  pleadings  be  given  in  defence  to  this 
suit,  and  objected  and  excepted  to  the  introduction  of  the 
foregoing  evidence. 

The  defendants  expressly  testified  that  the  $50  payment 
was  to  apply  on  the  note  first  falling  due,  and  not  upon  the 
note  in  suit,  and  the  plaintiff  upon  this  evidence  moved  the 
court  to  direct  a  verdict  in  his  favor  for  the  amount  which 
was  admittedly  due  unless  satisfied  by  this  payment.  This 
motion  the  court  overruled  and  instructed  the  jury  that  if  the 
payment  was  made  as  claimed  by  the  defendants  it  would 
be  in  effect  a  payment  upon  the  entire  indebtedness,  and  if 
not  accounted  for  in  the  payment  of  the  other  two  notes, 
might  be  shown  in  defence  of  this  suit. 

To  the  refusal  of  the  court  to  direct  a  verdict  and  to  the 
charge  of  the  court  as  above  the  plaintiff  excepted. 

It  appeared  that  at  one  time  the  defendants  promised  the 
plaintiff  to  pay  him  the  balance  claimed  by  him  to  be  due  on 
the  note  if  he  would  withdraw  it  from  the  hands  of  an  attor- 
ney with  whom  he  had  left  it  for  collection. 

Wilson  dr  Hall  for  the  plaintiff. 

The  defendants  are  barred  by  the  statute  of  limitations 
from  recovering  the  $50  paid  on  the  first  note  and  not  en- 
dorsed. Cushman  v.  //a//,  28  Vt.  656;  yewitt  v.  Winshif^ 
42  Vt.  204  ;  Slason  v.  Davis,  i  Aik.  73. 

They  are  estopped  from  setting  up  this  defense  by  their 
promise  to  pay  the  balance  due.  Cornell  v.  Prescott,  2 
Barb.  16 ;  Haivley  v.  Griswold,    42  Barb.  18. 

Ballard  &  Burleson  iox  the  defendants. 

Evidence    of  the  $50  payment  was  properly   admitted. 
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Richardson  v.  Royalton  Etc,  T.  Co.^  6  Vt.  496 ;  Kimball  v» 
Lockcy  31  Vt.  686;   Camp  v.  Page^  42  Vt.  739. 

TAFT,  J.  The  defendants,  in  July,  1876,  bought  a  piano 
of  the  plaintiff  at  an  agreed  price  of  three  hundred  and  fifty 
dollars.  They  paid  fifty  dollars  in  cash,  and  executed  three 
notes  for  one  hundred  dollars  each  for  the  remainder  of 
the  price.  On  the  first  day  of  September,  1876,  they  paid 
fifty  dollars  upon  the  first  note,  which  the  plaintiff  failed  to 
endorse.  It  was  a  payment  upon  the  note,  and  although 
not  endorsed,  the  law  applied  it  in  extinguishment  of  it  p'o 
tanto.  Subsequently  the  defendants  paid  the  plaintiff,  in 
addition  to  the  fifty  dollars,  and  without  regard  to  it,  enough 
to  pay  the  three  notes  in  full.  It  does  not  appear  that  the 
defendants  directed  the  application  of  any  of  the  payments, 
except  the  one  made  on  the  said  first  day  of  September. 
The  plaintiff  applied  enough  of  them  upon  the  first  note  to 
pay  it,  disregarding  the  payment  of  fifty  dollars  made  upon 
it  as  above  stated.  He  had  no  right  to  apply  but  fifty  dol- 
lars and  the  interest  upon  it,  as  that  paid  the  note.  The 
remainder  of  the  payments  which  he  indorsed  upon  it 
should  have  been  endorsed  upon  the  notes  subsequently  fall- 
ing due.  He  had  no  right  to  apply  payments  upon  an 
extinguished  or  paid  note.  Applying  the  fifty  dollars  upon 
the  first  note  the  jury  found  that  the  defendants  had  paid 
enough  to  extinguish  all  the  notes.  In  this  view  of  the  case, 
the  admission  of  the  evidence  and  the  charge  of  the  court 
were  correct. 

The  defendants  are  not  seeking  to  recover  payments  made 
upon  the  notes,  but  insisting  upon  a  proper  application  of 
them.  Therefore  the  authorities  cited  by  the  plaintiff  are 
not  applicable. 

The  defendants  are  not  estopped  from  setting  up  this  de- 
fence by  reason  of  their  promise  to  pay  any  balance  due 
upon  the  note  in  suit,  and  the  plaintiff's  withdrawal  of  the 
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note  from  the  collection  office.  There  was  no  considera- 
tion for  their  promise,  for  nothing  was  due  upon  the  note^ 
The  delay  in  the  attempt  to  collect  it  neither  injured  the 
plaintiff,  nor  benefited  the  defendants.  A  case  much  in 
point  upon  this  question  is  Goodell  v.  Brandon  Nat.  Banky 
63  Vt.  303. 
judgment  affirmed. 


RE  ESTATE  OF  J.  C.  POWERS. 
ARTEMAS  C.  POWERS,  CLAIMANT. 


General  Term,  1892. 


Report  of  referees  held  good  as  an  award.     Administrator 
bound  by.     Referee  holding  federal  office. 

1.  The  claimant  brought  suit  against  the  intestate  rn  the  county 

court  and  the  case  was  referred  under  a  rule  of  court.  Sub- 
sequently the  parties  stipulated  that  all  matters  in  contro- 
versy between  them  should  be  tried  by  the  referees,  thus 
embracing  matters  which  could  not  be  tried  in  the  pending 
suit,  and  such  a  hearing  was  had,  and  the  referees  filed 
their  report,  in  court.  Held^  that  the  hearing  was  in  effect 
an  arbitration,  and  the  report  final  between  the  parties  as 
an  award  irrespective  of  what  became  of  the  suit. 

2.  The  report  was  recommitted  to  the  referees  upon  motion  of 

the  claimant  for  the  consideration  of  a  new  item,  and  be- 
fore hearing  the  intestate  died.  Thereupon  his  adminis- 
trator, who  had  entered  to  defend,  called  out  the  referees 
and  a  new  hearing  was  had  against  the  protest  of  the  claim- 
ant and  upon  the  insistance  of  the  administrator.  The 
referees  allowed  the  claimant  $295,  in  respect  of  his  new 
item,  and  their  second  report  was  also  filed  in  the  county 
court.  Held^  that  this  was  a  new  award  between  the  es- 
tate and  claimant. 


Digitized  by 


Google 


400  RE  POWERS'  ESTATE.  [65 

3.  Between  the  second   hearing  and    the   filing   of  the    second 

award,  commissioners  were  appointed  for  the  allowance  of 
claims  against  the  estate  of  the  intestate,  and  the  suit  was 
thereby  discontinued.  Held^  that  the  claimant  could  prove 
the  $295  allowed  him  by  the  second  award  as  a  debt  against 
the  estate. 

4.  The  fact  that  one  acting  as  referee  under  a  rule  of  the  county 

court  holds  an  office  of  profit  and  trust  from  the  United 
States  at  the  time  he  hears  the  case  and  makes  a  report, 
does  not  render  his  acts  as  referee  void. 

Appeal  from  the  judgment  of  the  probate  court  for  the  dis- 
trict of  Rutland  accepting  the  report  of  commissioners  for 
the  allowance  of  claims  against  the  estate  of  J.  C.  Powers. 
Heard  upon  the  report  of  referees  at  the  September  terni, 
1892,  Thompson,  J.,  presiding.  Judgment  for  the  estate. 
The  claimant  appeals. 

At  the  March  term  of  the  Rutland  county  court,  1879,  -^* 
C  Powers,  claimant  in  this  suit,  brought  an  action  in  as- 
sumpsit against  J.  C.  Powers  then  in  life.  The  suit  was  re- 
ferred under  the  statute  to  two  referees  at  the  September 
term,  1879.  December  18,  1879,  ^  ^^'^  ^^  reference  was 
taken  out  and  a  time  fixed  for  hearing,  after  which  continu- 
ances were  had  from  time  to  time  until  December  30,  1879, 
at  which  date  the  following  stipulation  was  signed  by  the 
parties  and  filed  with  the  county  clerk  in  said  cause. 

"  It  is  agreed  by  the  parties  in  the  above  entitled  cause 
that  the  referees  in  said  cause  shall  hear,  consider  and  de- 
cide upon  all  matters  in  difference  between  said  parties,  sep- 
arate and  partnership,  and  report  thereon,  and  the  rule  and 
docket  entry  in  said  cause  shall  be  so  made  as  to  allow  of 
such  extended  powers  of  said  referees  : 

''C,  M.  WiLLARD  for  plaintiff. 
'' W.  H.  Smith  for  defendant. 

''December  30,  1879.'' 

Under  that  rule  and  stipulation  the  case  was  fully  heard 
by  the  referees,  all  matters  between  the  parties  being   em- 


Digitized  by 


Google 


Vt.]  RE  POWERS'  ESTATE.  401 


braced  as  far  as  they  knew,  and  as  a  result  of  the  hearing 
the  referees  made  a  report  to  the  effect  that  nothing  was 
due  from  either  party  to  the  other,  and  filed  that  report  in 
the  county  court. 

At  the  September  term,  1880,  the  plaintiff  in  that  suit  be- 
ing  the  claimant  in  this  suit,  filed  a  motion  to  recommit  the 
report  for  the  purpose  of  submitting  to  the  referees  an  addi- 
tional item.     This  motion  was  granted. 

Subsequent  to  the  granting  of  this  motion  and  before  any 
further  hearing,  the  defendant  in  that  suit  died  and  his  ad- 
ministrator called  out  the  referees  for  the  purpose  of  a  further 
hearing  under  the  motion  recommitting  the  report.  To  this 
further  hearing  the  claimant  objected  for  the  reason  that  the 
defendant  in  that  suit  had  deceased,  but  the  referees  held 
that,  inasmuch  as  no  commissioners  had  been  appointed  upon 
the  estate  the  suit  was  still  pending  in  the  county  court  and 
directed  the  parties  to  proceed  with  the  hearing.  The  ad- 
ministrator insisted  that  the  hearing  should  proceed.  A 
further  hearing  was  accordingly  had,  at  which  the  claimant 
presented  the  item  on  account  of  which  the  report  has  been 
recommitted,  and  as  a  result  of  that  hearing  the  referees 
made  a  second  report  by  which  they  allowed  the  claimant 
$295.71.     This  report  was  also  filed  in  the  county  court. 

Subsequent  to  the  hearing  before  the  referees  last  men- 
tioned and  the  filing  of  the  second  report  in  the  county  court, 
commissioners  were  appointed  upon  the  estate  of  J.  C. 
Powers,  and  as  a  result  of  the  appointment  of  such  commis- 
sioners the.  SI.  .  of  the  claimant  against  J.  C.  Pow^ers  was 
discontinued. 

After  the  discontinuance  of  this  suit  the  claimant  presented 
all  his  claims  before  the  commissioners  appointed  as  above. 
The  administrator  objected  that  the  first  hearing  of  the  ref- 
erees, in  which  it  was  found  that  nothing  was  due  from 
either  party  to  the  other,  was  a  bar  to  all  claims  presented 

by  the  claimant. 

26 
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The  referees  appointed  in  this  case  reported  the  above 
facts,  held  that  the  first  report  in  the  original  suit  was  a  bar 
binding  upon  the  claimant,  declined  to  bear  evidence  as  to 
his  other  claims,  and  found  that  nothing  was  due  from  the 
estate  to  the  claimant,  upon  the  understanding,  however, 
that  if  in  the  opinion  of  the  court  the  claimant  had  a  right  to 
prove  either  the  $295.71  found  due  him  by  the  second  re- 
port of  the  referees,  or  his  claims  generally  against  the  es- 
tate, the.  report  should  be  recommitted  to  the  referees  for 
that  purpose. 

Between  the  appointment  of  the  referees  and  the  hearing 
of  the  case  and  the  making  of  the  report,  W.  G.  Veazey  was 
appointed  United  States  interstate  commerce  commissioner, 
and  was  acting  in  that  capacity  at  the  time  he  heard  the  case 
and  made  the  report. 

Butler  &  Moloney  for  the  claimant. 

The  parties  by  their  stipulation  made  the  referees  arbitra- 
tors and  the  various  reports  are  binding  as  awards.  Cook  v. 
Carpenter y  34  Vt.  121  ;  Morse  Arb.  p.  76 ;  Buelw.  Dewey ^ 
22  Hammond,  342;  Ex  f  arte  Wright^  6  Cow.  499;  Peo- 
flev,  Schoharra,  i  Wend.  315  ;  R.  L.  ss.  985,  986,  987. 

W.  H,  Smithy  George  E.  Lawrence  and    J.  C.  Baker y 

for  the  defendant. 

The  parties  by  their  stipulation  made  the  referees  arbi- 
trators and  from  that  time  on  the  county  court  had  no  juris- 
diction of  the  matter.  Miller  v.  Vaugkan^  1  Johns.  315  ; 
Stevenson  v.  Beecher^  i  Johns.  492  ;  Green  v.  Patchen,  13 
Wend.  293  ;  Slinier  v.  Redfield,  19  Wend.  21 ;  Deidrich  v. 
Fichley,  2  Hill  271;  Beardsley  v.Dygert.z  Denio,  380; 
Tyler  v.  Dyer,  13  Me.,  41. 

When  the  referees  filed  their  first  report  they  exhausted 
their  authority  and  the  action  of  the  county  court  in  recom- 
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mitting  the  case  for  further  consideration  did  not  vest  them 
with  any  new  authority.  Their  subsequent  acts  are  void. 
Rice  V.  Clarke  8  Vt.  104  ;  Baxter  v.  Thompson^  25  Vt.  505. 
Judge  Veazey  was  not  disqualified  from  acting  as  referee 
by  the  fact  that  he  was  interstate  commerce  commissioner. 
Re  Oath  of  Attorneys^  20  Johns.  492;  People  v.  Nichols^ 
52  N.  Y.  478 ;  Attorney  General  Kenion,  7  Ohio  St.  546 ; 
State  V.  Wilson^  29  Ohio  St.  347  ;  Sheboygan  Co.  v.  Parker ^ 
3  Wall.  93. 

TAFT,  J.  By  agreement  of  parties  Mr.  Veazey  was  ap- 
pointed one  of  the  referees,  auditors  and  commissioners,  and 
the  cause  was  heard.  After  the  hearing,  he  was  appointed 
to  an  office  of  profit  and  trust  under  the  authority  of  congress 
viz:  that  of  interstate  commerce  commissioner.  A  person 
holding  such  an  office  cannot  hold  an  executive  nor  judi- 
cial one  under  the  laws  of  this  state.  Const,  of  Vt.  s.  26. 
We  do  not  decide  whether  an  auditor,  referee,  or  commis- 
sioner, is  a  judicial  officer  within  the  meaning  of  our  con- 
stitution ;  conceding  that  he  is,  his  acts  between  third  parties 
are  valid.  We  have  many  cases  holding  that  the  acts  of  a 
de  facto  officer  cannot  be  questioned  in  suits  between  third 
parties. 

The  claimant  in  this  proceeding  brought  a  suit  in  the  Rut- 
land county  court  against  the  intestate,  declaring  in  general 
assumpsit,  and  during  its  pendency  in  1879,  ^^  parties  en- 
tered into  a  stipulation  that  referees  should  be  appointed  and 
should  "  hear,  consider,  and  decide  all  matters  in  difference 
between  said  parties,  separate  and  partnership,  and  report 
thereon,"  thus  bringing  in  controversy  under  the  submission, 
matters  outside  the  scope  of  the  action.  The  referees  heard 
the  matters  submitted  to  them  and  on  the  12th  day  of  June, 
1880,  made  report,  which  was  considered  at  the  September 
term,  1880,  and  recommitted  for  the  purpose  of  having  the 
referees  pass  upon  a  single  item  which  the  plaintiff  claimed 
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had  been  omitted  in  the  former  investigation.  After  the  Sepn 
tember  term,  1880,  the  intestate  died ;  an  administrator  of 
his  estate  was  appointed  who  entered  to  defend  at  the  Sep- 
tember term,  1881.  The  referees  were  afterwards  called 
out  and  a  hearing  had  on  the  27th  day  of  February,  1882. 
At  this  hearing  "the  plaintiff  (claimant  herein)  objected  to 
any  further  proceedings  in  the  case  before  ^d  referees  on 
account  of  the  death  of  the  defendant."  The  objection  was 
overruled,  the  matter  was  heard,  the  parties  produced  their 
evidence,  and  the  referees  awarded  the  plaintiff  the  sum  of 
two  hundred  ninety-five  seventy-one  one  hundredths  dollars, 
and  so  reported  on  the  sixth  day  of  March,  1882.  Subse- 
quently, commissioners  having  been  appointed  upon  the  in- 
testate estate  of  the  defendant,  the  suit  was  discontinued  by 
reason  of  the  death  of  the  defendant  and  the  appointment  of 
an  administrator  and  commissioners  upon  his  estate.  The 
plaintiff',  after  the  discontinuance  of  his  suit,  presented  his 
claims  to  the  commissioners.  They  are  the  same  claims  as 
those  litigated  before  the  referees  and  which  were  covered 
by  the  two  reports.  We  hold  that  the  stipulation  for  a  ref- 
erence and  submission  of  matters  not  embraced  in  the  suit 
nor  within  the  scope  of  the  action,  and  which  depended  for 
their  validity  upon  the  agreement  of  the  parties,  w^ere  in  sub- 
stance and  effect  submissions  to  arbitration,  and  the  reports 
of  the  referees,  awards,  final  and  conclusive  between  the 
parties.  By  the  first  report  it  was  found  that  nothing  was 
due  either  party ;  the  last  shows  two  hundred  ninety-five 
seventy-one  one  hundredths  dollars  due  the  claimant.  The 
awards  were  not  affected  by  the  continuance  and  subsequent 
discontinuance  of  the  action  ;  there  was  nothing  in  the  agree- 
ment for  the  reference  that  forbade  a  continuance  of  the  ac- 
tion, or  that  made  the  validity  of  the  awards  dependent  upon 
a  discontinuance.  The  first  submission  was  by  the  authority 
of  the  intestate.  His  death  revoked  any  further  proceedings 
under  it.     The  proceedings  which  resulted  in  the  second  re- 
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port  were  by  the  authority  of  the  administrator,  who  could 
submit  a  controversy  concerning  the  estate  to  arbitration. 
His  power  so  to  do  is  not  questioned  by  the  defendant  estate, 
but  it  insists  that  the  first  report  of  the  referees  in  the  former 
action,  by  which  nothing  was  found  due  the  plaintiff,  is  bind- 
ing upon  him,  but  that  the  subsequent  one  in  his  favor  is 
null  and  void,  for  the  reason  that  the  orders  of  court  made 
after  the  filing  of  the  first  report  were  beyond  its  jurisdiction 
and  of  no  effect.  The  reference  and  report  did  not  derive 
their  validity  from  the  orders  of  court,  but  from  the  agree- 
ment of  the  parties,  and  the  agreement  of  the  administrator 
was  as  efficacious  to  uphold  the  last  report  as  that  of  the  in- 
testate was  the  first.  The  defendant  estate  insisted,  against 
the  protest  of  the  claimant,  upon  proceeding  before  the  ref- 
erees ;  the  claimant  has  been  put  to  the  expense  of  a  trial ; 
the  estate  cannot  now,  after  being  cast  in  the  suit,  be  per- 
mitted to  say  that  the  referees  had  no  power  to  try  the  mat- 
ters submitted  to  them.  Both  awards  were  valid  and  the 
claimant  is  entitled  to  recover  the  amount  of  the  last  one, 
unless  some  defence  has  intervened.  That  he  may  have  an 
opportunity  to  do  so  the 

"Judgment  is  reversed  and  cause  remanded. 
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W.  H.  BEDELL  v.  ARTHUR  WILDER. 


General  Term,  1892. 


Mistake  of  facts  avoids  contract.     Lessee  not  bound  to  ex- 
amine record.      Voluntary  payment.     Parol  evidence. 

1 .  A  contract  entered  into  under  a  mutual  mistake  as  to  the  sub- 

ject matter  which  induces  the  contract  will  be  inoperative. 

2.  The  defendant  leased  the  plaintiff  a  water  power  to  be  used 

in  grinding  pulp.  In  fact  there  was  a  limitation  upon  the 
title  of  the  lessor  which  prevented  the  use  of  the  water  for 
that  purpose.  Held^  that  the  plaintiff's  agi'eement  to  pay 
rent  was  inoperative,  although  by  an  examination  of  the  de- 
fendant's record  title  he  could  have  ascertained  the  limita- 
tion, and  that  money  paid  as  rent  could  be  recovered. 

3.  Parol  evidence  was  admissible  to  show  the  purpose  for  which 

the  water  power  was  leased.  Such  evidence  did  not  vary 
the  lease. 

4.  The  fact  that  the  plaintitf  did  not  actually  pay  the  rent  until 

after  receiving  notice  that  such  a  limitation  was  claimed, 
would  not  defeat  his  right  of  recovery  if  the  defendant  still 
insisted  that  the  rent  was  due  him  and  fairly  gave  the  plaint- 
iff to  understand  that  he  would  repay  it,  in  case  it  turned 
out  that  he  was  not  entitled  to  it  under  the  lease. 

Assumpsit.  Plea,  the  general  issue.  Heard  at  the  De- 
cember term,  1891,  Caledonia  county,  Start,  J.,  presiding, 
upon  the  report  of  a  referee  and  exceptions  of  the  plaintiff 
thereto.  The  court  overruled  the  exceptions  and  gave  judg- 
ment for  the  plaintiff  in  the  sum  of  $148.50  and  interest. 
The  defendant  excepts. 

In  January,  1883,  the  defendant  purchased  an  old  factory 
site  in  the  town  of  Barnet,  being  the  premises  in  question, 
and  upon  the  same  date  leased  it  to  Statira  Bancroft  and  J. 
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D.  Gould.  Subsequently  Gould  and  Bancroft  assigned  their 
interest  in  said  lease  to  one  Conant  and  the  plaintiff,  and 
Conant,  still  later,  assigned  his  interest  to  the  plaintiff.  Under 
these  assignments  the  plaintiff  occupied  the  premises  until 
September,  1884. 

At  the  time  the  premises  were  originally  leased  by  the  de- 
fendant, there  was  standing  upon  them  a  building  erected 
and  partially  equipped  for  the  manufacture  of  pulp,  and  the 
plaintiff  had  constructed  a  pen-stock  from  the  water  power 
to  this  mill.  The  premises  were  leased  with  the  understand- 
ing and  expectation  upon  the  part  of  both  parties  that  they 
were  to  be  used  for  the  manufacture  of  pulp,  and  the  plaintiff 
took  his  assignment  of  the  lease  upon  the  same  understand- 
ing and  expectation,  and  in  point  of  fact  the  premises  were 
only  used  for  that  purpose,  and  could  only  be  used  for  that 
purpose  in  the  condition  they  then  were. 

The  evidence  from  which  the  master  found  the  understand- 
ing upon  which  the  premises  were  leased,  and  that  the  mill 
could  only  be  used  for  the  manufacture  of  pulp,  was  parol 
evidence,  and  was  received  subject  to  the  objection  and  ex- 
ception of  the  defendant. 

Before  the  plaintiff  paid  the  defendant  any  rent  under  said 
lease,  one  Clement  notified  him  that  he  claimed  the  right  to 
use  said  water  and  should  require  him  to  pay  for  the  use  of 
the  same.  Upon  receiving  this  notice  from  Clement  the 
plaintiff  reported  to  the  defendant  what  the  claim  of  Clem- 
ent was.  The  defendant  insisted  that  the  claim  was  not  a 
valid  one ;  that  the  rent  belonged  to  him  and  must  be  paid 
to  him  by  the  plaintiff.  As  to  just  what  was  said  between 
the  plaintiff  and  defendant  in  consequence  of  Clement's 
claim,  the  master  reported  as  follows : 

*'  I  do  not  find  this  claim  established  by  the  evidence.  I 
find  that  the  facts  are  that  Wilder  told  Bedell  that  he  should 
look  to  him  for  the  rent,  and  should  expect  him  to  fulfill  his 
part  of  the  contract,  and  he  should  his,  that  whatever  his 
contract  called  upon  him  to  do,  he  should  do,  and  if  it  called 
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upon  him  to  stand  between  him  and  the  Clements  he  should 
do  so  ;  that  he  must  go  on  and  pay  the  rent  to  him  and  ful- 
fill the  contract  on  his  part, 

'*  Wilder  knew  that  Bedell  was  using  the  mill  for  the  man- 
ufacture of  pulp,  and  expected  him  to  control  and  use  it  for 
that  purpose. 

"  Wilder  further  told  Bedell  that  if  his  contract  required 
him  to  pay  what  he  paid  Clement  he  should  do  so.  He  also 
claimed  to  Bedell  that  the  Clements  had  no  right  to  the 
water. 

"Plaintiff  claims  that  after  he  paid  Clement,  Wilder  prom- 
ised to  fix  the  matter  up  with  him.  I  do  not  find  any  abso- 
lute promise  upon  the  part  of  Wilder  to  pay  Bedell  what  he 
paid  Clement,  but  that  the  talk  in  regard  to  fixing  up  was 
dependent  upon  his  liability  under  his  lease.  I  find  that 
Wilder  recognized  Bedell  as  a  lessee,  and  received  rent  of 
him  as  a  lessee,  and  that  he  did  agree  that  if  his  lease  made 
him  liable  to  any  one  as  a  lessor,  he  was  liable  to  him,  and 
would  pay  him  what  he  paid  Clement." 

As  a  result  of  what  was  said  the  plaintiff  paid  the  defend- 
ant by  way  of  rent  $148.50,  that  being  the  amount  due  under 
the  lease  for  the  full  time  during  which  the  plaintiff  kept  the 
premises. 

It  was  subsequently  determined  by  a  decision  of  the  su- 
preme court,  Clement  v.  Gouldy  61  Vt.  563,  that  the  water 
could  not  be  used  for  the  manufacture  of  pulp,  and  in  con- 
sequence of  that  decision  the  plaintiff  was  compelled  to  pay 
Clement  also  for  the  use  of  the  water  during  this  same  pe- 
riod. This  suit  was  brought  to  recover  the  $148.50  which 
he  had  paid  the  defendant. 

The  deed  affixing  the  limitation  to  the  use  of  the  water 
was  upon  record,  but  neither  party  had  any  knowledge  of 
it  when  the  original  lease  was  made  by  the  defendant  or 
when  the  assignment  was  made  to  the  plaintiff. 

W.  P.  Stafford  for  the  defendant. 

Under  the  finding  of  the  referee  the  defendant  is  only  liable 
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in  case  his  lease  binds  him  to  pay  the   plaintiff  the  amount 
of  this  rent. 

Smith  &  Shane  for  the  plaintiff. 

The  defendant  had  no  right  to  lease  the  water  power  for 
the  grinding  of  pulp.  Hence  the  consideration  for  the  con- 
tract of  lease  has  entirely  failed  and  the  plaintiff  is  entitled 
to  recover  back  whatever  he  has  paid  under  it.  Newsome  v. 
Graham^  21  E.  C.  L.  63  ;  Barber  v.  Brown  i  C.  B.  121  ; 
Lahanon  v.  Heathy  47  N.  H.  353  ;  Cragin  v.  Fowler  el  aL^ 
34  yt.  326;  Hudson  v.  Robinson^  4  M.  &  S.  478;  James 
V.  Hodsden^  47  Vt.  127. 

TAFT,  J.  When  the  lease  in  question  was  executed  by 
the  defendant,  and  when  the  plaintiff  took  the  assignment 
of  it,  the  parties  to  both  instruments  understood  that  the 
water  power  which  was  the  subject  of  the  lease  could  be 
used  in  manufacturing  pulp.  With  this  understanding,  the 
lease  and  assignment  were  made,  and  without  it,  it  is  appar- 
ent that  no  lease  nor  assignment  would  have  been  executed. 
The  water  could  not  be  used  for  such  purpose.  Clement  v. 
Goulds  61  Vt.  573.  The  lease  was  made  and  assigned  in 
ignorance  of  this  fact ;  an  instance  of  a  mistake  as  to  the 
subject  matter  of  the  thing  contracted  for,  a  common  mistake 
as  to  the  rights  conveyed  by  the  lease.  It  is  clear  that  the 
defendant  supposed  he  was  selling  and  the  plaintiff  that  he 
was  buying  a  right  to  water  which  could  be  used  in  making 
pulp.  The  plaintiff  secured  by  the  contracts  no  such  rights, 
for  the  defendant  had  none  to  convey.  It  is  analogous  in 
principle  to  those  cases  of  sale  in  which  the  subject  of  the 
sale  has  ceased  to  exist,  and  the  parties  are  ignorant  of  the 
fact,  like  the  destruction  of  a  building  by  fire  before  the 
sale,  or  the  death  of  an  animal,  or  the  sale  of  an  annuity 
when  the  annuitant  is  dead.     An  error  of  fact  takes  place 
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when  some  fact  is  supposed  to  exist  which  does  not 
exist.  The  parties  in  entering  into  the  contracts  in  ques- 
tion, supposed  the  water  could  be  used  by  them  in  mak- 
ing pulp;  it  could  not  be  so  used.  Clearly  an  error  of 
fact.  In  respect  of  such  a  state  of  facts  the  law  is  this : 
If  an  agreement  is  induced  by  a  mistake  common  to  both 
parties,  without  which  mistake  the  agreement  would  not 
have  been  made,  and  the  mistake  was  in  respect  of  the  sub- 
ject matter  of  the  contract,  the  agreement  is  inoperative 
and  void.  Such  was  the  civil  law.  Domat's  Civil  Law, 
Pt.  I,  Book  I,  Title  XVIII,  s.  i,  Art  VII.  The  same 
rule  has  been  adopted  as  a  part  of  the  common  law, 
and  is  based  upon  the  idea  that  in  such  cases  no  con- 
tract has  been  consummated,  that  the  minds  of  the  parties 
have  never  met  in  respect  of  the  real  subject  matter  of  the 
contract.  It  is  not  a  case  of  a  mere  failure  of  consideration, 
for  that  implies  the  existence  of  a  contract,  while  a  mutual 
mistake  prevents  the  existence  of  one. 

The  law  in  this  state  in  such  cases  was  announced  in 
Ketchum  v.  Catlin,  21  Vt.  191.  The  defendant  sold  prod- 
uce which  both  parties  supposed  was  in  Whitehall ;  in  fact 
it  was  in  Boston.  By  reason  of  this  mutual  mistake,  the 
plaintiff'  was  permitted  to  recover  what  he  had  paid  defend- 
ant on  account  of  it,  and  that  vigorous  master  of  the  com- 
mon law,  the  late  Bennett,  J.,  says,  **if  a  contract  is  made  in 
mutual  error  of  material  facts  which  have  induced  the  con- 
tract, it  is  invalid  and  may  be  set  aside.  This  is  upon  the 
principle,  mainly,  that  when  the  parties  are  under  a  mutual 
mistake  as  to  material  facts,  affecting  the  subject  matter  of 
the  contract,  there  is  a  want  of  a  binding  assent ;  and  we 
think  a  contract  so  made  may  be  avoided  in  a  court  of  law." 
And  see  Kelley  v.  Solaris  9  M.  &  W.  59  ;  Wheadon  v.  Olds^ 
20  Wend.  174;  Fleetwood  v.  Brown,  109  Ind.  567  ;  New- 
ell V.  Smithy  53  Conn.  72,  in  which  case  a  compromise  was 
set  aside  for  that  the  parties  mutually  supposed  a  cow  was 
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not  in  calf,  when  in  fact  she  was.  The  effect  of  a  mistake, 
when  it  has  any  operation  at  all,  is  to  avoid  the  contract,  and 
if  the  contract  is  avoided,  an  action  lies  to  recover  money 
paid  under  it. 

The  parol  evidence  was  properly  admitted  not  to  vary  the 
terms  nor  the  effect  of  the  contract,  but  to  show  that  it  never 
took  effect  as  a  valid  agreement.  The  claim  was  not  based 
upon  the  lease,  but  upon  a  fact  back  of  it,  the  mutual  mis- 
take of  the  parties,  which  led  to  the  execution  of  it  and  the 
assignment.  The  plaintiff  is  not  estopped  from  asserting  this 
claim  against  the  defendant.  It  is  true  he  had  constructive 
notice  of  the  limitation  upon  the  water  rights,  as  the  deed 
limiting  them  was  upon  record  ;  but  the  defendant  had  taken 
the  water  to  the  pulp  mill  and  had  leased  it  in  connection 
with  the  mill,  and  the  plaintiff  might  well  infer,  without  ac- 
tual notice,  that  there  was  no  limit  nor  restriction  upon  the 
water  rights. 

The  mistake  was  discovered  before  the  payment,  which 
the  plaintiff  is  seeking  to  recover,  was  made.  After  it  was 
discovered  that  Clement  made  claim  to  the  water  rights,  the 
defendant  insisted  that  he,  Clement,  had  no  title  to  the  water 
and  that  the  plaintiff  must  pay  him,  the  defendant,  the  rent,  and 
the  effect  of  the  report  is  that  he  did  agree  that  if  in  respect 
of  the  lease  he  was  liable  to  any  one,  it  was  to  the  plaintiff, 
and  that  he  would  pay  him  what  he  was  compelled  to  pay 
Clement. 

We  do  not  think  a  technical,  narrow  construction  should 
be  given  to  the  terms  of  the  defendant's  agreement.  He 
promised  the  plaintiff  that  he  would  pay  '*  if  his  lease  made 
him  liable  " :  he  would  do  "  whatever  his  contract  called  upon 
him  to  do."  It  is  true  he  cannot  be  made  liable  in  an  action 
upon  the  lease,  but  he  is  liable  in  respect  of  it,  and  the  lease 
being  inoperative  and  void,  the  law  calls  upon  him  to  refund 
whatever  he  has  received  upon  it.  The  agreement  although 
•conditional  has  become  absolute,  the  plaintiff  is  entitled  to 
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its  performance,  and  the  defendant  should  "  pay  him  what 
he  paid  Clement,"  and  thus  *' stand  between  him   and  all 
harm  "  as  he  agreed  to  do. 
Judgment  affirmed. 


SAMANTHA  DURFEY 

V. 

TOWN  OF  SOUTH  BURLINGTON. 


Chittenden  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Munson  and  Start,  J  J. 

Pauper.      Promise  to  pay  mother  for  support.       Consid^ 

cration , 

The  promise  of  a  town  to  pay  a  mother  for  supporting  her  eman- 
cipated pauper  son  is  upon  a  good  consideration  and  bind- 
ing. 

Assumpsit.  Trial  by  jury  at  the  September  term,  1892, 
RowELL,  J.,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
The  defendant  excepts. 

The  plaintiff  claimed  to  recover  for  the  support  of  her 
emancipated  minor  son,  who  was  a  helpless  cripple  by  rea- 
son of  an  injury  received  some  years  before,  and  after  becom- 
ing of  age,  and  who  was  without  means.  The  pauper  was 
supported  in  the  plaintiff's  family,  of  which  his  two  brothers, 
both  of  age,  were  members.  It  did  not  appear  what  the  pe- 
cuniary ability  of  the  plaintiff  and  her  two  sons  was. 

The  defendant  claimed  that  its  promise  to  pay  the  plaintiff 
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for  so  supporting  her  son  in  her  own  family  was  without  con- 
sideration and  void,  and  moved  the  court  to  direct  a  verdict 
in  its  favor  upon  this  ground.  The  court  overruled  the  mo- 
tion and  the  defendant  excepted. 

T,  E.   Wales  and  W.  Z.  Burnap  for  the  defendant. 

The  mother  was  under  a  legal  liability  to  support  her  son. 
She  did  support  him  as  a  member  of  her  family,  and  there  is 
no  consideration  for  the  defendant's  promise  to  pay  her  for 
such  support.     Schouler  Dom.  Rel.,  321 ;  2  Kent,  191-2. 

D.  y,  Foster  and  Seneca  Haselton  for  the  plaintiff. 

The  town  was  under  obligation  to  maintain  this  pauper, 
and  might  as  well  employ  the  mother  as  any  one  else  to  care 
forhim.  R.  L.  ss.  1,814,  2,817:  Walden  v.  Caboty  25  Vt. 
522;  Weston  V.  Walltngfordy  ^2  Vt.  630;  R.  L.  2,818  ; 
Holloway  v.  Boston^  53  Vt.  3CX) ;  Danville  v.  Sheffield^  50 
Vt.  243  ;  Hardwick  v.  Pawlety  36  Vt.  320. 

TAFT,  J.  The  defendant  insists  that  there  was  no  considera- 
tion for  the  contract,  for  the  reason  that  the  plaintiff  was  under 
an  obligation  to  support  the  pauper,  who  was  her  emancipated 
son,  and  that  being  under  that  duty  a  request  by  her  for 
aid  could  furnish  no  ground  upon  which  to  base  the  con- 
tract. By  common  law  no  legal  obligation  rested  upon  the 
mother  to  support  an  emancipated  child.  By  statute  a  par- 
ent may  be  compelled  to  do  so,  if  '*of  suflBcient  ability." 
R.  L.  s.  2,822.  This  obligation  can  only  be  enforced  in  the  man- 
ner prescribed  by  the  statute.  It  not  appearing  that  the  plaint- 
iff was  under  an  obligation  to  support  her  son,  the  contract 
was  based  upon  a  sufficient  consideration. 

Judgment  affirmed. 
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ARLINGTON  MANUFACTURING  CO.  (LLMITED) 

V. 

THOMAS  MEARS. 
ARLINGTON  MANUFACTURING  CO.  (LIMITED) 

V. 

RALPH  BENTLEY. 


Bennington  County,  1893. 


Refore :     Taft,  Rowell,  Tyler  and  Thompson,  JJ. 

County  court  may  strike  off  default. 

The  county  court  may,  upon  motion,  strike  off  a  judgment  by  de- 
fault during  the  term  at  which  it  is  rendered.  R.  L.  s. 
1,422,  providing  for  a  petition  to  the  county  court  in  such 
case,  a&ords  an  additional  remedy,  not  an  exclusive  one. 

Trover.  Heard  at  the  December  term,  1892,  upon  motion 
of  the  defendant  to  strike  off  a  judgment  by  default.  Start, 
J.  presiding.     Motion  granted.     Exceptions  by  plaintiff. 

The  case  was  entered  the  first  day  of  the  term.  On  the 
fifth  day,  upon  call  of  the  docket,  judgment  was  rendered 
by  default.  On  the  seventh  day  an  attorney  entered  an  Ap- 
pearance on  the  docket  for  the  defendant  and  on  the  ninth 
day  moved  the  court  to  strike  off  the  default,  which  the  court 
did  as  a  matter  of  discretion. 

Sheldon  &  Cushman  and  Frost  &  Howe  for  the  plaintiff. 

The  defendant  must  proceed  under  R.  L.  s.  1,422.  SheU 
don  v.  Sheldon  and  Tr.,  37  Vt.  152  ;  Webb  v.  Webby  16  Vt. 
639;  Bradley  v.  Chamberliny  31  Vt.  471 ;    Wood  v.  Payea^ 
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138  Mass.  61 ;  Hendrick  v.  WhittemorCy  105  Mass.  23  ;  Col^ 
litis  V.  Smttky  16  Vt.  9;  Porter  v.  Guile^  47  Vt.  623  ;  God- 
dard  v.  Fullam,  38  Vt.  75  ;  Prior  v.   Wilbur,  63  Vt.  407. 

Fowler  &  Son  for  the  defendant. 

The  court  may  in  its  discretion  strike  off  a  default.  Hale 
V.  Griswoldy  i  D.  Chipman,  107  ;  Scott  v.  Steward,  5  Vt. 
57;  Mosseaux  v.  Brigham,  19  Vt.  457;  Tudor  et  al.,  v. 
Taylor,  25  Vt.  449;  Foster  v.  Redfield  et  al.,  50  Vt.  285  ; 
Leach  v.  Leach,  51  Vt.  440. 

TAFT,  J.  In  each  of  these  causes  at  the  December  term 
of  the  county  court,  the  defendant  was  defaulted  and  judg- 
ment entered  upon  the  default.  Afterwards,  during  the  term, 
the  entry  of  default  and  judgment  was  stricken  off  and  the 
cause  continued  for  trial.  The  legal  power  of  the  court  to 
80  strike  off  the  entry  of  default  and  judgment  is  challenged. 
The  plaintiff  concedes  that  such  power  existed  prior  to  the 
passage  of  R.  L.  s.  1,422  which  reads:  ''When  a  judg- 
ment is  rendered  by  a  county  court  upon  default,  and 
the  defendant  or  a  trustee  therein  is  unjustly  deprived  of 
a  hearing  by  fraud,  accident  or  mistake,  the  party  so  de- 
prived of  a  hearing  may  bring  his  petition  or  motion  to 
such  county  court  within  two  years  from  the  rendition  of  such 
judgment  and  not  after,  to  have  the  judgment  so  rendered  by 
default  set  aside,"  but  insists  that  such  power  was  taken  from 
the  court  by  that  section.  To  strike  off  an  entry  of  default 
and  judgment  at  any  time  during  the  term  when  such  entry 
was  made«  has  always  been  within  the  power  of  the  county 
court.  R.  L.  s.  1,422  extended  such  power  by  enabling  a 
defendant  to  bring  his  petition  for  that  purpose  at  any  time 
within  two  years  from  the  rendition  of  the  judgment.  If  a 
default  is  entered  on  or  before  the  third  day  of  the  term,  the 
defendant  has  the  right,  by  R.  L.  s.  1,171,  to  have  the  entry 
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erased  and  a  trial  granted  bim.  After  the  third  day  of  the 
term  it  is  not  of  right,  but  it  is  within  the  discretion  of  the 
county  court.  The  case  passed  to  this  court  before  final  judg- 
ment under  R.  L.  s.  1,390.  The  action  of  the  court  below 
was  correct. 

The  cause  is  remanded  for  further  -proccedtn^^    with 
costs  to  defendant  in  this  court. 


H.  W.  VARNUM  V.  TOWN  OF  HIGHGATE. 


General  Term,  1892. 


Declaration,    judgment  on  good  count.    Practice.  Mistake 
of  fact.     Demand  before  suit.      Commissioners. 

1.  Where   a  declaration  contains  several   counts  for  the  same 

cause  of  action,  one  of  which  is  good,  a  general  judgment 
will  not  be  reversed  for  that  the  trial  court  improperly  re- 
fused to  dismiss  the  other  counts.  The  verdict  and  judgment 
are  deemed  to  be  upon  the  good  count. 

2.  If  a  defendant  at  the  close  of  the  plaintiff's  case  moves  for  a 

verdict  and  states  that  he  does  not  desire  to  go  to  the  jur^-, 
he  thereby  admits  all  that  the  evidence  of  the  plaintiff  tends 
to  prove. 

3.  A  mutual  mistake  as  to  the  title  of  personal  property  sold, 

may  be  one  of  fact,  so  as  to  permit  a  recovery  of  the  pur- 
chase price,  although  arising  from  a  misinterpretation  of 
law. 

4.  In  such  a  case,  where  the   defendant  represents  that  he  has 

title,  no  demand  need  precede  the  bringing  of  suit. 

5.  A  commissioner,  appointed  under  No.  16,  St.  1886,  to  super- 

intend the  expenditure  of  State  funds  appropriated  in  sup- 
port of  highways,  may  recover  in  his  own  name  a  payment 
made  under  a  mistake  of  fact  for  materials  used. 
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Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at  the 
December  term,  1891,  Lamoille  county,  Thompson,  J.,  pre- 
siding. Verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant excepts. 

The  evidence  of  the  plaintiff  tended  to  show  that  in  1885 
the  county  court  for  the  county  of  Franklin  made  an  order 
that  a  certain  bridge  across  the  M issisquoi  River  in  the  town 
of  Highgate  should  be  rebuilt ;  that  three-fourths  of  the  ex- 
pense should  be  borne  by  the  State  and  one-fourth  by  the 
town  of  Highgate  ;  and  that  the  plaintiff  was  appointed  com- 
missioner under  the  statute  to  superintend  the  expenditure  of 
the  money. 

At  that  time  there  were  at  the  point  where  the  bridge  was 
to  be  built  certain  stone  piers  and  abutments  upon  which  the 
old  bridge  had  rested.  The  town  of  Higbgate  claimed  to 
own  these  stone  and  proposed  to  sell  them  to  the  plaintiff  for 
the  purpose  of  being  used  in  the  construction  of  the  new 
bridge.  The  selectmen  of  the  town  informed  the  plaintiff 
that  the  county  court  in  making  the  order  had  decided  that 
these  stone  were  the  property  of  the  town. 

For  the  purpose  of  informing  himself  upon  this  point,  the 
plaintiff  went  to  St.  Jobnsbury  to  see  the  judge  who  presided 
at  the  term  of  the  county  court  at  which  the  order  in  question 
was  made,  and  was  informed  by  him  that  the  county  court  did 
in  fact  consider  the  stone  to  be  the  property  of  the  town. 
Thereupon  the  plaintiff  purchased  the  stone  of  the  defendant 
town  and  paid  for  them  the  sum  of  $600. 

When  the  plaintiff  settled  his  account  with  the  state  auditor 
this  item  of  $600  was  disallowed  upon  the  ground  that  the 
3tone  were  the  property  of  the  public  and  not  of  the  town  of 
Highgate,  and  should  have  been  used  in  the  rebuilding  of  the 
bridge  without  compensation  to  any  one.  Thereupon  the 
plaintiff,  without  any  demand  upon  the  defendant,  brought 
this  suit. 
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At  the  close  of  the  plaintiff's  evidence  the  defendant  moved 
the  court  for  a  verdict  in  its  favor  and  both  parties  stated  in 
open  court  that  they  did  not  desire  to  go  to  the  jury  upon  any 
question. 

The  court  directed  a  verdict  for  the  plaintiff  in  the  sum  of 
$600  with  interest  from  the  date  of  the  writ,  to  which  the  de- 
fendant excepted. 

The  declaration  of  the  defendant  contained  two  special 
counts  and  the  general  counts.  Before  commencing  the  trial 
of  the  case  the  defendant  moved  the  court  to  dismiss  the  two 
special  counts.  The  motion  was  overruled  and  the  defendant 
excepted. 

C  G.  Austin  for  the  defendant. 

If  any  mistake  was  made  it  was  a  mistake  of  law  and  against 
this  there  can  be  no  relief.  Kerr  Fr.,  408,  notes  and  cases 
cited ;  Bank  v.  Daniel^  12  Peters  32  ;  Hilly.  Bush^  19  Ark. 
522,  529;  Trigg  w.  Read^  5  Hump.  (Miss.)  529;  McCabb 
v.  Richardson^  24  Me.  82 ;  Hunter  v.  Gredy  et  al.^  i  Ohio 
449;   Clark  V.  Dutcher^  9  Cow.  674,  681,  683,  685,  686. 

There  should  have  been  a  demand  before  suit  brought. 
Gillett  V.  Brewster^  62  Vt.  312 ;  Bishof  v.  Brown  ^  51  Vt. 
333  5  Stoddard  v.  Chapin^  15  Vt.  443  ;  Brainerd  v.  Cham- 
plain  Transportation  Co.^  29  Vt.  154. 

P.  K.  Gleed  for  the  plaintiff. 

Money  paid  under  such  circumstances  that  the  receiver  has 
no  right  in  good  conscience  to  retain  it  may  be  recovered  back 
in  assumpsit.  Northrop  v.  Graves^  19  Conn.  548;  Brown 
V.  Sawyer^  i  Aik.  130;  Manchester  v.  Burns ^  ^$  N.  H. 
482  ;  Garland  v.  Salem^  9  Mass.  408  ;  Lewelleny.  Gannett ^ 
58  Ind.  442  ;  Citizens^  Bank  of  Baltimore  v.  Grafflin^  31 
Md.  507. 
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The  plaintiff  may  recover  in  his  own  name,  ye/ts  v.  Tork^ 
ID  Cush.  392  ;  Hargans  v.  Ablon^  3  Denio,  406 ;  Mowatt  v. 
Wright^  I  Wend.  356. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  a.  Whether  the  court  erred  in  refusing  to  dismiss 
the  special  counts  is  now  immaterial.  There  is  a  good  count 
in  the  declaration  for  the  same  cause  of  action ,  and  the  ver- 
dict is  deemed  as  the  finding  of  the  jury  on  the  good  count, 
as  it  does  not  otherwise  appear,  and  judgment  must  be  given 
according  to  the  right  of  the  case  and  the  matters  in  law,  with- 
out regard  to  the  counts  in  the  question.     R.  L.  s.  913. 

b.  The  plaintiff  purchased  of  the  defendant  certain  stone 
and  paid  six  hundred  dollars  for  them.  The  defendant  had 
no  right  to  sell  them,  had  no  title  to  them  for  that  purpose, 
as  they  were  part  of  a  highway  bridge  then  being  rebuilt  under 
the  provisions  of  the  statutes.  No.  11,  Acts  1884,  and  No. 
16,  Acts  1886.  After  the  plaintiff's  evidence  was  closed  the 
defendant  did  not  desire  to  go  to  the  jury  on  any  question, 
thereby  admitting  as  proved  all  the  plaintifi^s  testimony  tended 
to  establish.  Hamblet  v.  Bliss^  55  Vt.  535  ;  O'Connor  v. 
Sowles,  57  Vt.  470;  Hawkins  v.  Ins.  Co.^  Ibid  591.  Under 
this  rule  it  may  be  regarded  that  it  was  established  upon  trial 
that  the  contract  of  sale  was  made  under  a  mutual  mistake  of 
a  material  fact,  viz. :  the  ownership  of  the  stone,  or  the  right 
of  the  plaintiff  to  sell  them.  This  was  an  error  of  fact ;  it 
may  have  arisen  because  the  parties  misjudged  the  law,  still 
it  was  no  less  an  error  of  fact.  Bight  of  private  ownership  is 
matter  of  fact,  although  it  may  result  from  a  question  of  law. 
It  has  been  held  that  when  a  contract,  as  applied  to  the  sub- 
ject matter,  conveys  a  different  right,  or  effectuates  a  differ- 
ent purpose  from  that  intended  by  the  parties,  although  the 
language  of  the  contract  was  intentionally  used,  the  mistake 
is  treated  as  one  of  fact  not  of  law.     McKenzie  v.  McKenzie^ 
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52  Vt.  271 ;  Tabor  v.  Cillcy,  53  Vt.  487.  By  the  act  of 
selling  the  defendant  undertook  to  transfer  the  property  in 
the  stone  to  the  plaintiff,  but  the  latter  acquired  nothing  by 
the  sale,  for  the  town  had  nothing  to  convey.  A  contract  so 
made  under  a  mutual  mistake  of  fact  can  be  avoided  in  a  court 
of  law.  Ketchum  v.  Catlin^  21  Vt.  191;  Faulkner  y.  Heb- 
ard^  26  Vt.  452.  Upon  the  ground  of  a  mutual  mistake  of 
fact  in  respect  of  the  subject  matter  of  the  contract,  the  plain- 
tiff had  the  right  to  avoid  the  sale,  and  is  entitled  to  recover 
the  consideration  he  paid  for  the  stone. 

c.  It  is  insisted  that  a  demand  was  necessary  before  suit. 
When  money  is  paid  by  mistake,  a  demand  is  sometimes 
necessary,  sometimes  not.  When  the  payor  is  not  in  fault, 
and  the  payee  receives  the  money  in  his  own  wrong,  no  de- 
mand is  necessary,  and  none  of  the  cases  cited  upon  this  point 
so  holds.  The  plaintiff  was  not  in  fault  when  informed  by 
the  selectmen  of  the  town  that  they  claimed  the  court  had 
held  that  the  stone  belonged  to  the  town,  he  journeyed  to  St. 
Johnsbury  to  see  one  of  the  members  of  the  court,  and  was 
confirmed  in  his  belief  of  that  fact.  The  selectmen  ought  to 
have  known  they  had  no  right  to  receive  the  money ;  they 
shall  not  be  permitted  to  say  '«  We  did  not  know  we  were 
doing  wrong  when  we  put  our  hands  into  the  State's  treasury 
and  took  so  much  money  and  put  in  our  own."  No  demand 
was  necessary.     Sharkey  v.  Mansfield^  90  N.  Y.  227. 

d.  The  legal  title  of  the  money  paid  the  defendant  was  in 
the  plaintiff.  He  drew  it  from  the  State  treasury,  and  was 
accountable  for  it  to  the  State :  ss.  5,  6,  No.  16,  Acts  1886. 
The  plaintiff  can  recover  it,  in  an  action  in  his  own  name 
against  the  defendant. 

e.  No  question  of  a  disputed  claim  and  a  compromise 
thereof  is  presented  by  the  evidence. 

f.     No  laches  appear  on  the  part  of  the  plaintiff.     The  suit 
was  brought  within  two  years  from  the  time  the  State  auditor 
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disallowed  the  item  sought  to  be  recovered,  and  the  defend- 
ants have  not  been  injured  by  the  delay. 

Judgment  affirmed. 

Start,  J.,  did  not  sit,  having  been  of  counsel. 


EDWARD  J.  HALL  v.  MARTIN  V.  ARMSTRONG. 


Bennington  County,  1893. 


Before :  Taft,  Row-ell,  Tyler  and  Thompson,  JJ. 

Book  account.     No  jury  trial  in.     Appealed  case,     Con^ 

stitution  of  United  States  and  Constitution  of 

Vermont  construed  in  this  respect. 

1.  A  party  is  not  entitled  to  a  jury  trial  upon  the  merits  in  an 

action  of  book  account  pending  in  the  county  court. 

2.  And  this  is  so  although  the  suit  was  originally  brought  before 

a  justice  of  the  peace,  for  the  appeal  vacates  the  judgment 
of  the  justice  and  brings  the  case  de  novo  before  tne  county 
court. 

3.  Article  7,  of  the  amendments  to  the  constitution  of  the  United 

States,  providing  for  a  trial  by  jury,  refers  only  to  suits 
pending  in  the  federal  courts. 

4.  Nor  does  the  fourteenth  amendment  necessarily  secure  the 

right  in  all  cases  to  a  jury  trial,  for  by  "due  process  of 
law "  is  meant  the  settled  course  of  judicial  procedure  as 
determined  by  the  law  of  the  State. 

S-  The  constitution  of  Vermont,  providing  that  where  an  issue 
of  fact  is  joined  in  a  law  court  proper  for  the  cognizance 
of  a  jury,  the  parties  have  a  right  to  a  trial  by  jury,  applies 
only  to  those  cases  in  which  a  jury  trial  was  in  vogue  at 
the  time  of  the  adoption. 
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6.     In  1786  and  1793  a  jury  trial  was  not  demandable  in  an  action 
of  book  account. 

Book  account  appealed  from  a  judgment  of  a  justice  of 
the  peace.  The  plaintiff  moved  for  a  judgment  to  account, 
to  which  the  defendant  objected  for  that  he  was  entitled  to  a 
jury  trial  upon  the  merits.  Heard  at  the  December  term, 
1892,  Start,  J.,  presiding.  The  court  fro  forma  sustained 
the  defendant's  objection.  The  plaintiff  excepts.  The 
opinion  states  the  case. 

C  H.  Darling  for  the  plaintiff. 

The  case  stood  for  trial  de  novo  in  the  county  court. 
Bundy  v.  Bruce  et  aL^6i  Vt.  619 ;  Fletcher  v.  Blair  et  al,^ 
20  Vt.  124;  Chadwick  &  Co,\,  Divoly  12  Vt.  499;  Ptoc^ 
tor  V.   Willey^  53  Vt.  406;  Martin  v.  Fairbanks^  7  Vt.  97. 

The  legislature  may  determine  the  manner  of  trial.  Re 
Marron^  60  Vt.  199 ;  Jones  v.  Sfear^  21  Vt.  426 ;  Hunting- 
ton V.  Bishops  5  Vt.  186. 

Sheldon  &  Cushman  for  the  defendant. 

The  constitution  of  the  United  States  secures  the  defend- 
ant a  jury  trial.  Constitution  of  United  States,  7th  amend* 
ment;  Parsons  v.  Bedford^  3  Pet.  447. 

So  do  the  constitution  and  laws  of  Vermont.  Bill  of 
Rights,  Vt.,  chap,  i,  art.  12,  chap.  2,  s.  31;  Const.  Vt., 
1777,  chap.  I,  art.  13;  id.  1786,  chap,  i,  art.  14;  Plymf- 
ton  V.  Somerset y  33  Vt.  283  ;  State  v.  Peterson^  41  Vt.  508  ; 
Copp  V.  Henniker^  55  N.  H.  179  (S.  C  20  Am.  Rep.  194)  ; 
Francis  v.  Baker ^  11  R.  L  103  ;  St,  Paul  and  Sioux  City 
Railroad  Co,  v.  Gardner^  Apt,^  19  Minn.  32  (S.  C.  19 
Am.  Rep.  334);  Hunt  et  aL  v.  Lucas^  99  Mass.  410; 
Commonwealth  v.  Anthes^  5  Gray  222  ;  Jones  v.  Robbinsy 
8  Gray  340. 
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The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  This  is  an  action  of  book  account 
commenced  before  a  justice  court,  and  which  came  to  the 
county  court  by  appeal.  In  the  county  court  the  plaintiff 
moved  that  judgment  be  rendered  for  the  defendant  to 
account.  No  pleadings  were  filed  by  the  defendant,  but  he 
objected  to  the  granting  of  the  motion  on  the  ground  that, 
as  a  matter  of  law,  he  was  entitled  to  a  jury  trial  on  the 
merits  of  the  case.  The  defendant's  objection  was  sustained 
and  the  motion  denied,  ^ro  forma ^  to  which  the  plaintiff 
excepted,  and  the  case  was  passed  to  this  court  before  final 
judgment,  as  provided  by  the  statute. 

The  only  question  presented  for  decision  is  whether,  in 
an  action  of  book  account,  the  defendant  is  entitled  to  a  trial 
by  jury  on  the  merits  of  the  case,  if  he  demands  it  before 
judgment  to  account  is  entered. 

The  defendant's  first  contention  is  that,  as  R.  L.  s.  1,057 
gives  a  jurj'  trial  in  a  case  of  this  kind  in  the  justice  court, 
that  right  comes  with  the  case  to  the  county  court,  and  that 
by  virtue  of  that  section  of  R.  L.  he  is  entitled  to  a  jury  trial 
in  the  county  court,  and  that  R.  L.,  ch.  67,  prescribing  the 
procedure  for  the  trial  of  actions  of  account,  and  of  book 
account,  applies  only  to  such  actions  when  brought  origi- 
nally to  the  county  court.  This  contention  is  unsound.  It 
is  well  settled  that  the  appeal  vacates  the  justice  judgment, 
and  brings  the  case  entire  and  de  novo  before  the  county 
court,  there  to  be  proceeded  with  in  the  same  manner  as  if 
it  had  been  originally  returnable  to  that  court.  Martin  v. 
Fairbanks^  7  Vt.  97  ;  Fletcher  v.  Blair ^  20  Vt.  124  ;  Chad- 
wick  V.  Divoly  12  Vt.  499;  Proctor  v.  Wiley ^  53  Vt.  406: 
Bundy  v.  Bruce^  61  Vt.  619.  R.  L.  s.  1,206  provides  for  the 
trials  of  actions  of  account,  and  of  book  account,  by  auditors, 
when  pending  in  the  county  court. 

The  defendant  also  contends  that  article  7  of  the  amend- 
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ments  to  the  constitution  of  the  United  States  gives  him  a 
right  to  a  trial  by  jury  in  the  case  at  bar.  That  article  pro- 
vides that  "  in  suits  at  common  law,  where  the  value  of  the 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved."  We  might  dispose  of  this  claim 
on  the  ground  that  the  record  does  not  disclose  that  the 
value  in  controversy  in  this  suit  exceeds  twenty  dollars,  and 
therefore  no  question  is  raised  under  the  provisions  of  that 
article,  were  it  applicable  to  proceedings  in  a  State  court. 
But  it  has  been  many  times  decided  that  this  article  relates 
only  to  trials  in  the  courts  of  the  United  States.  In  Walker 
V.  Sauvinet^  92  U.  S.  90  (L.  Ed.  Book  23,  p.  678), 
Waite,  Ch.  J.,  says  : 

'*The  States,  so  far  as  this  amendment  is  concerned,  are 
left  to  regulate  trials  in  their  own  courts  in  their  own  way. 
A  trial  by  jury  in  suits  at  common  law  pending  in  the  State 
courts  is  not,  therefore,  a  privilege  or  immunity  of  national 
citizenship,  which  the  States  are  forbidden  by  the  fourteenth 
amendment  to  abridge.  A  State  cannot  deprive  a  person  of 
his  property  without  due  process  of  law ;  but  this  does  not 
necessarily  imply  that  all  trials  in  the  State  courts  affecting 
the  property  of  persons  must  be  by  jury.  This  requirement 
of  the  constitution  is  met  if  the  trial  is  had  according  to  the 
settled  course  of  judicial  proceedings.  Murray  v.  Hoboken 
L.  and  /.  Co.,  18  How.  272  (L.  Ed.  XV.  376).  Due 
process  of  law  is  process  due  according  to  the  law  of  the 
land.  This  process  in  the  States  is  regulated  by  the  law  of 
the  State.  Edwards  v.  Elliott,  21  Wall.  532  (L.  Ed.  Book 
22,  p.  487)  ;  Pearson  v.  Tewdall,  95  U.  S.  294  (L.  Ed. 
Book  24,  p.  436) ;  Cool.  Con.  Lim.  (4th  Ed.),  25  ;  Prof. 
Jur.  123,  s.  83." 

The  defendant  also  insists  that  he  is  entitled  to  a  jury  trial 
on  the  merits  of  this  action  under  art.  12,  chap,  i,  ot  the 
constitution  of  Vermont,  which  provides  "that  when  any 
issue  in  fact,  proper  for  the  cognizance  of  a  jury,  is  joined 
in  a  court  of  law,  the  parties  have  a  right  to  trial  by  jury, 
which  ought  to  be  held  sacred."  To  the  same  effect  are  the 
provisions  of  s.  31,  chap.  11,  of  the  constitution  of  Vermont. 
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What  is  the  right  guaranteed  by  these  provisions  of  our  con- 
stitution ?  Speaking  of  the  right  of  trial  by  jury  as  preserved 
in  the  State  constitutions,  Cooley  says  :  ''The  constitutional 
provisions  do  not  extend  the  right ;  they  only  secure  it  in 
cases  in  which  it  was  a  matter  of  right  before."  Prof.  Pom- 
eroy  says  :  "  It  is  the  right  of  trial  by  jury  which  exists  and 
is  preserved,  and  what  that  right  is  is  a  purely  historical 
question,  a  fact  to  be  ascertained  like  any  other  social,  legal 
or  political  fact.  As  a  constitution  speaks  from  the  time  of 
its  adoption,  the  fact  of  the  right  to  jury  trial,  which  is  ascer- 
tained to  have  existed  at  that  time,  must  necessarily  deter- 
mine the  meaning  of  the  clause  which  recognizes  and  pre- 
serves that  right."  The  courts  seem,  with  great  unanimity, 
to  have  accepted  this  general  principle  of  construction,  and 
not  to  have  rested  their  decisions  upon  the  special  language 
of  the  clause  under  consideration.  Note  to  Sedge.  Stat. 
Law  (2d  Ed.),  487;  Prof.  Jur.  124,  s.  84;  note  to  Flint 
River  Steamboat  Co.  v.  Roberts^  48  Am.  Dec.  186." 

Art.  13,  chap,  i,  of  the  constitution  of  Vermont,  adopted 
in  1777,  was  in  these  words:  *'That  in  controversies  re- 
specting property,  and  in  suits  between  man  and  man,  the 
parties  have  a  right  to  a  trial  by  jury  which  ought  to  be  held 
'  sacred."  It  will  be  observed  that  the  language  there  used 
is  very  broad  and  somewhat  indefinite.  Art  14,  of  chap,  i, 
of  the  constitution  of  1786,  which  provided  for  trial  by 
jury,  was  substantially  the  same  as  art.  12,  of  chap,  i,  of 
the  constitution  adopted  in  1793.  The  present  form  of  ex- 
pression in  art.  12  chap,  i,  of  our  constitution,  is  that 
adopted  in  1793.  The  change  of  expression  from  that  used 
in  the  constitution  of  1777  was  intended  to  define  and  restrict 
the  loose  and  general  language  of  that  constitution,  and  to 
prevent  its  being  misconstrued  so  as  to  make  jury  trials  of 
universal  application.     Plimpton  v.  Somerset^  33  Vt.  283. 

It  thus  becomes  necessary  to  inquire  whether,  at  the  time 
of  the  adoption  of  the  constitution  of  1786,  or  of  1793,  the 
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action  of  book  account  was  in  use  in  this  State,  and  if  so 
whether,  at  that  time,  a  party  to  such  action  was  entitled  to 
a  trial  by  jury  on  its  merits. 

When  or  where  this  form  of  action  originated  is  somewhat 
uncertain.  It  is  supposed  that  it,  or  a  substitute  for  it,  was 
brought  to  New  England  from  Holland  by  a  dissenting 
English  minister,  not  long  after  the  arrival  of  the  Pilgrims. 
It  is  said  to  have  existed  in  all  the  New  England  States 
except,  perhaps,  Rhode  Island.  McLaughlin  v.  Hilly  6 
Vt.  20.  It  is  evident  that  it  was  in  use  in  this  State  as  early 
as  1782,  and  probably  long  before  that  date.  Among  the 
laws  enacted  at  the  session  of  the  legislature  held  at  Man- 
chester, Vt.,  in  October,  1782,  we  find  an  act  entitled  '*  An 
act  relating  to  auditors  and  actions  of  account."  This  act 
provided  for  the  trial  of  actions  of  account  by  auditors  to  be 
appointed  by  the  court  after  judgment  to  account  had  been 
rendered,  and  it  then  further  provided  "that  in  all  actions 
brought  on  book  accounts,  depending  before  any  county  or 
supreme  court,  the  like  method"  should  be  taken  in  appoint- 
ing auditors  to  adjust  the  accounts  between  the  parties  as 
was  provided  in  actions  of  account.     Slade's  State  Papers, 

456. 

A  long  established  construction  of  a  statute  or  a  constitu- 
tion, as  a  general  rule,  is  entitled  to  the  force  of  a  judicial 
determination.  Boyden  v.  Brookliney  8  Vt.  284.  In 
Plimpton  V.  Somerset ^  33  Vt.  291,  after  enumerating  some 
of  the  cases  in  which  a  jury  trial  cannot  be  had,  Aldis,  J., 
says :  *'In  all  these  and  other  similar  cases  which  might  be 
noted,  the  immemorial  practice  of  proceeding  to  trial  with- 
out a  jury,  in  the  common  law  courts  of  England  and  this 
country,  has  been  held  conclusive  to  show  that  they  are  not, 
within  the  terms  of  the  constitution,  '  proper  for  the  cogni- 
zance of  a  jury,'  and  were  not  intended  to  be  therein  in- 
cluded." 

This  act  of  October,  1782,  was  enacted  four  years  before 
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the  adoption  of  the  constitution  of  1786,  and  eleven  years 
before  the  adoption  of  that  of  1793.  At  no  other  period 
of  our  history  were  the  people  ever  more  jealous  and 
careful  in  asserting  and  maintaining  their  right  to  a 
jury  trial  as  they  understood  it  then  existed  than  they 
were  at  that  time.  In  view  of  this  fact  and  the  other  cir- 
cumstances connected  with  the  development  of  the  juris- 
prudence of  this  State,  we  are  irresistibly  led  to  the  conclu- 
sion that,  as  early  as  1782,  it  was  settled  and  generally 
understood,  that  in  an  action  of  book  account  the  parties 
were  not  entitled  to  a  trial  by  jury  on  the  merits  of  the  case, 
and  that  such  was  the  law  and  the  practice  at  the  time  of  the 
adoption  of  the  constitution  of  1786  and  that  of  1793.  The 
whole  course  of  legislative  enactment  and  of  judicial  pro- 
ceedings from  that  day  to  this  clearly  indicate  that  the  peo- 
ple, the  bench  and  the  bar  have  always  understood  that  such 
was  the  law,  at  the  time  of  the  adoption  of  the  constitution, 
and  that  they  have  construed  the  constitution  for  that  reason 
as  not  conferring  the  right  of  trial  by  jury  in  this  form  of 
action.  During  the  one  hundred  and  ten  years  which  have 
intervened  since  the  passage  of  the  act  of  October,  1782, 
we  do  not  find  that  it  has  ever  been  claimed,  or  even  sug- 
gested, prior  to  raising  the  question  in  the  case  at  bar,  either 
by  parties,  or  by  counsel,  or  by  the  court,  that  a  party  was 
entitled  to  a  jury  trial  on  the  merits  of  the  controversy  in 
this  form  of  action.  On  the  other  hand,  we  find  enactments 
of  the  legislature  and  utterances  of  counsel  and  of  judges, 
and  an  unvarying  course  of  procedure  during  all  this  time, 
which  unmistakably  show  that  the  contrary  view  has  been 
generally  and  continuously  held.  They  are  both  interesting 
and  instructive  as  showing  the  consensus  of  opinion  on  this 
subject,  and  especially  so  when  considered  in  connection 
with  the  uniform  practice  and  procedure  in  this  action.  In 
February,  1797,  the  legislature  passed  an  act  relating  to  the 
action  of  account,  which  provided  that  it  might  be  sustained 
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for  the  same  causes  as  are  enumerated  in  R.  L.,  1,202, 
and  also  provided  for  the  appointment  of  auditors  to  hear, 
examine  and  adjust  the  accounts  between  the  parties  to  such- 
action.  By  s.  2,  of  the  same  act,  it  further  provided  as  fol- 
lows :  '  *  That  actions  of  account  may  be  sustained  on  book 
accounts  ;  and  the  same  proceedings  may  be  had  therein,  as 
in  this  act  before  provided,  in  the  common  action  of  account.'* 
Such  was  the  early  interpretation  of  the  constitution  by  the 
legislature  in  respect  to  the  method  of  trial  in  actions  of  book 
account.  Laws  of  Vt.,  Vol.  I,  (Tolman's  Comp.),  236. 
'*By  an  act  passed  in  March,  1797,  a  jury  empanelled  to  try 
a  cause  in  a  justice  court  were  empowered  to  audit  and  ad- 
just all  accounts  and  demands  committed  to  them  by  such 
justice,  and  draw  the  just  balance  between  the  parties  in  such 
cause ;  and  return  such  balance  to  said  justice,  in  their  ver- 
dict ;  any  former  law,  usage  or  custom  in  this  State  to  the 
contrary  notwithstanding."  Vol.  I,  Laws  of  Vt.,  (Tolman's 
Comp.),  175.  This  act  was  passed  to  enable  a  jury  in  a 
justice  court,  in  actions  of  book  account,  to  act  as  auditors, 
and  from  the  language  of  the  act  quoted,  it  is  apparent  that 
it  was  considered  an  innovation  upon  the  settled  law  and 
usage  in  such  an  action,  to  allow  a  jury  trial  in  it,  by  even  a 
justice's  jury  of  six  men. 

In  1818,  in  F'ield  v.  Sawyer ^  Brayton,  39,  counsel  for  the 
defendant  argued  that  this  Ibrm  of  action  was  not  to  be 
favored  because  under  it  a  party  was  not  entitled  to  a  jury 
trial,  and  that,  therefore,  the  court  should  adopt  a  narrow 
construction  in  respect  to  what  items  could  be  charged  in 
book  account  and  recovery  had  therefor  in  this  form  of  ac- 
tion. There  was  no  suggestion  that  a  trial  by  auditors 
instead  of  by  jury  was  unconstitutional.  In  Huntington  v. 
Bishops  5  Vt.  195,  Phelps,  J.,  says:  **We  have  had  our 
chancery  proceedings,  our  probate  courts,  and  even  our  ac- 
tion of  account  and  book  debt,  operating  from  day  to  day, 
without  dreaming  that  all  this  was  a  gross  violation  of  the 
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constitution  which  is  now  discovered  to  have  secured  to  the 
parties  a  trial  by  jury  in  all  controverted  cases."  Speaking 
of  the  action  of  book  account,  in  McLaughlin  v.  Hill^  6  Vt. 
27,  Mattocks,  J.,  says:  **In  this  action  there  are  very  few 
new  principles.  It  is  chiefly  a  new  combination  of  known 
common  law  and  chancery  principles.  It  is  the  ancient  ac- 
tion of  account  enlarged  to  comprehend  not  all,  but  a  large 
class  of  cases ;  and  the  chancery  mode  of  proceeding  by 
bill  and  cross-bill,  with  the  addition  of  allowing  each  party 
to  tender  his  own  oath,  as  well  as  demand  that  of  his  ad- 
versary ;  with  also  the  improvement  of  having  the  parties 
confront  each  other,  and  be  subject  to  an  open  cross-exami- 
nation, the  great  test  of  truth — all  other  proofs  also  admissi- 
ble as  in  other  actions  ;  and  men  of  general  intelligence  and 
especially  conversant  with  the  nature  of  the  claims  in  dis- 
pute selected  for  triers,  with  the  supervisory  power  of  the 
court  in  points  of  law ;  and  all  this  in  a  plain  and  direct 
manner,  unincumbered  with  forms."  In  Plimfion  v.  Somcr- 
sety  33  Vt.  290,  Aldis,  J.,  says:  *•  Even  in  common  law 
courts  there  are  many  cases  in  which  by  the  custom  of  the 
common  law  no  jury  trials  can  be  had,  as  in  account  and  its 
derivative,  book  account."  In  re  Weatherhead^  53  Vt.  653. 
It  was  held  in  Hall  v.  Downs^  Brayton,  168,  decided  in 
1816,  that  in  this  action  a  plea  was  bad  which  put  in  issue 
any  fact  to  which  it  was  competent  for  the  plaintiff  to  testify 
before  the  auditors,  and  the  rule  is  the  same  since  the  law 
allowed  parties  to  testify  generally.  It  has  been  the  invari- 
able rule  that  no  plea  in  bar  is  good  in  this  action,  which 
puts  the  merits  of  the  plaintiffs  account  in  issue,  for  the  rea- 
son that  such  a  plea  would  take  the  trial  from  auditors  to  a 
jury.  Matthews  v.  Tower ^  39  Vt.  433  ;  Smith  v.  Bradley ^ 
39  Vt.  366.  Non-joinder  of  a  party  defendant,  the  statute 
of  limitations,  payment,  accord  and  satisfaction,  settlement 
or  release,  unless  it  be  a  release  of  the  action ^  cannot  be 
pleaded  in  bar,  but  may  be  used  in  defence  before  the  audi- 
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tors.  Smith  v.  Bradley ^  supra;  Delaware  v.  Staunton^  8 
Vt.  48.  **The  right  to  plead  in  bar  is  as  limited  as  the  right 
to  defend  before  the  auditors  is  extended,"  and  this  has  ever 
been  the  rule  in  this  State.  This  has  in  effect  absolutely 
precluded  the  forming  of  an  issue  for  a  jury  on  the  merits 
of  plaintiff's  account.  This  action  has  been  found  exceed- 
ingly useful  and  satisfactory  in  the  adjustment  of  matters  of 
book  account,  which  from  the  multiplicity  and  variety  of 
items  often  embraced  in  such  accounts,  are  not  proper  mat- 
ters for  adjustment  by  a  jury. 

This  form  of  action  puts  in  issue  the  balance  due  on  book 
account  between  the  parties,  of  a  similar  nature  and  in  the 
same  right,  and  final  judgment  for  damages  is  rendered 
against  the  party  found  to  be  in  arrears,  whether  he  be  plain- 
tiff or  defendant.  No  plea  in  offset  is  necessary  to  entitle 
defendant  to  an  allowance  of  his  book  account  against  the 
plaintiff.  It  has  been  argued  that  the  plaintiff  may  maintain 
an  action  of  assumpsit  in  any  case  where  book  account  will 
lie,  and  that  for  this  reason  the  actions  are  practically  the 
same,  and  that  as  in  assumpsit  a  party  may  have  a  jury  trial 
on  the  merits,  therefore  he  may  have  it  in  book  account.  But 
it  is  at  once  apparent  that  the  actions  are  not  substantially 
the  same.  If  in  such  case  the  plaintiff  brings  his  action  of 
assumpsit  to  recover  his  charges  on  book  against  the  de- 
fendant, it  does  not  necessitate  an  allowance  of  the  defend- 
ant's proper  charges  on  book  against  the  plaintiff,  unless  the 
defendant  interposes  a  plea  in  offset,  which  he  may  do  under 
the  statute  allowing  such  a  plea ;  but  unless  he  interposes  it, 
the  plaintifi\  may  recover  the  full  amount  of  his  proper 
charges  against  the  defendant.  A  declaration  in  offset  by 
a  defendant  is  equivalent  to  an  independent  action  by  him. 

There  are  instances  where  a  plaintiff  may  bring  either  the 
common  action  of  account  or  assumpsit,  as  he  elects,  yet  no 
one  will  contend  that  for  that  reason,  if  he  brings  an  action 
of  account,  the  defendant  would  be  entitled  to  a  trial  by  jury 
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on  the  merits  in  such  action,  i  Bac.  Arb.  (Bouvier's  Ed.), 
Account  (D.). 

In  view  of  the  •*  immemorial  practice  of  proceeding  to 
trial  without  a  jury,"  in  this  form  of  action,  and  the  other 
reasons  which  we  have  suggested  in  the  course  of  this  discus- 
sion, we  hold  that,  under  the  constitution  of  this  State,  a 
party  in  an  action  of  book  account,  is  not  entitled  to  a  trial 
by  jury  on  the  merits  of  the  case. 

judgment  reversed  and  cause  remanded. 


SIDNEY  H.  BARRETT  v.  HENRY  C.  GARDEN. 


Windham  County,  1893. 


Before :    Ross,  Ch.  J.,  Taft,  Rowell  and  Start,  JJ. 


Bond  not  to  object  to  will.     Consideration.     Public  -policy . 

1.  No  consideration  for  a  bond  under  seal  need  be  alleged. 

2.  A  declaration  counting  upon  a  bond  from  the  defendant  to  the 

plaintiff  not  to  contest  the  probate  nor  waive  the  provisions 
of  the  will  of  C,  and  alleging  a  breach  of  the  conditions, 
need  not  aver  the  relative  interests  of  the  plaintiff  and  de- 
fendant in  the  will. 

3.  Such  an  agreement  is  not  void  as  against  public  policy. 

Debt  upon  bond.  Heard  at  the  the  September  term,  1892, 
upon  general  demurrer  to  the  declaration,  Munson,  J.,  pre- 
siding.    Demurrer  overruled.     The  defendant  excepts. 
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The  declaration,  after  stating  the  execution  of  the  bond, 

was  as  follows : 

"Which  said  writing  obligatory  is  subject  to  the  follow- 
ing conditions,  that  the  said  defendant  shall  abide  by  and 
accept  the  provisions  of  the  last  will  and  testament  of  one 
Abigail  L.  Garden,  of  said  Dummerston,  made  on  the  30th 
of  April,  1891,  and  make  no  opposition  to  the  probate  and 
establishment  thereof  as  the  last  will  of  said  Abigail  L.,  and 
shall  not  waive  the  same  or  make  or  cause  to  be  made  any 
trouble  or  expense  to  the  said  plaintiff  in  respect  to  any  be- 
quest or  legacy  made  or  given  to  him,  then  said  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  effect.  And 
the  plaintiff  avers  that  said  defendant  has  broken  and  disre- 
garded his  said  obligations.  That  the  said  Abigail  L.  Car- 
den  deceased  in  the  summer  of  1891 ;  that  said  will  was  duly 
probated  by  the  probate  court  for  the  district  of  Marlboro  on, 
to  wit,  the  25th  of  July,  A.  D.  1891,  and  that  on,  to  wit,  the 
nth  day  of  February,  A.  D.  1892,  the  said  defendant  waived 
the  provisions  of  said  will  and  filed  on  the  day  and  year  last 
aforesaid,  in  the  probate  court  aforesaid,  a  waiver  in  writ- 
ing of  said  will,  and  asserted  a  claim  to  his  interest  and 
rights  in  the  estate  of  said  Abigail  L.,  the  same  as  if  said 
will  had  not  been  made  and  probated,  whereby  the  devise 
and  legacy  in  said  will  to  said  plaintiff  became  of  no  value 
to  him,  the  said  plaintiff." 

Waterman,  Martin  &  Hitt  for  the  defendant. 

The  declaration  is  too  indefinite.  Hibbs  v.  Western  Land 
Co.  {Iowa)  46  N.  W.  1,119  5  'State  v.  Purcell^  31  W.  Va.  44. 

There  was  no  consideration.  Drake  v.  Launing^  (N.  J.) 
24  Atl.  Rep.  378;  Dorseyv.  Packwoody  12  How.  126. 

Haskins  (t  Stoddard  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  It  is  claimed  that  the  declaration  does  not 
show  a  cause  of  action.  It  sets  forth  a  bond  with  its  condi- 
tion and  a  breach  thereof.     The  bond  is  under  seal  and  im- 
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ports  a  consideration  and  it  is  not  necessary  to  state  the  con- 
sideration that  induced  its  execution.  The  defendant  cannot 
be  heard  to  say  that  it  is  without  consideration.  Chitty  on 
Pleadings,  vol.  i,  p.  366;  Chitty  on  contracts,  p.  4. 

It  was  not  necessary  to  allege  that  a  will  was  made  by 
Abigail  L.  Garden,  or  that  the  plaintifF  was  a  beneficiary 
under  it,  or  that  the  defendant  had  a  right  to  waive  it.    The 
defendant  obligated  himself  to  abide  by,  accept  of  and  not 
waive  the  provisions  of  the  last  will  of  Abigail  L.  Garden, 
made  on  the  30th  day  of  April,  1891.     The  declaration  al- 
leges that  Abigail  L.  Garden  deceased  in  the  summer  of 
1891  ;  that  her  said  will  was  duly  probated  on  the  25th  day 
of  July,  1891,  and  that  on  the  nth  day  of  February,  1892, 
the  defendant  waived  its  provisions.     From  these  allega- 
tions the  condition  and  breach  of  the  bond  sufficiently  ap- 
pear without  setting  forth  the  defendant's  right  to  waive  the 
provisions  of  the  will  or  the  plaintifTs  rights  under  it.     The 
defendant's  undertaking  was  to  accept  of,  and  not  waive  its 
provisions.  The  question  of  whether  he  had  a  right  to  waive  it 
is  immaterial.     He  has  done  so  and  thereby  subjected  him- 
self to  an  action  on  the  bond  for  a  breach  of  its  express  con- 
dition.    The  extent    of  the  plaintifFs    interest   in   the    es- 
tate under  the  will  or  otherwise  is  material  only  upon  the 
measure  of  damages,  and  this  question  is  not  now  before  us. 
The  defendant  had  a  right  to  give  and  the  plaintiff  to  take 
the  bond ;  the  performance  of  its  condition  is  in  no  way  de- 
pendent upon  the  plaintiff's  interest  in  the  estate,  and  for  a 
breach  thereof  the  plaintiff  is  entitled  to  recover  at  least 
nominal  damages. 

The  defendant  insists  that  the  alleged  undertaking  of  the 
defendant  is  contrary  to  public  policy,  and  that  for  this  rea- 
son the  bond  should  be  declared  void.  Gourts  will  not  de- 
clare contracts  void  on  grounds  of  public  policy  except  in 
cases  free  from  doubt,  and  prejudice  to  the  public  interest 
must  clearly  appear  before  a  court  is  justified  in  pronouncing 
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an  instrument  void  on  this  account.  In  Richmond  v.  /?«- 
buque  R.  R.  Co.^  26  Iowa  191,  it  is  said,  '*  that  the  power 
of  courts  to  declare  a  contract  void  for  being  in  contraven- 
tion of  sound  public  policy  is  a  very  delicate  and  undefined 
power,  and  like  the  power  to  declare  a  statute  unconstitu- 
tional, should  be  exercised  only  in  cases  free  from  doubt.*' 
In  Mellayne  v.  Larkin^  3  Penn.  123  (56  Am.  Dec.  164,) 
Howe,  J.,  said,  "  He  is  the  safest  magistrate  who  is  more 
watchful  over  the  rights  of  the  individual  than  over  the  con- 
venience of  the  public,  as  that  is  the  best  government 
which  guards  more  vigilantly  the  freedom  of  the  subject  than 
the  rights  of  the  State."  In  Richardson  v.  Mellish,  2  Bing. 
229,  (9  Eng.  Com.  L.  557,)  Sir  James  Burrough  said:  **I 
protest  as  my  lord  has  done  against  urging  too  strongly 
upon  public  policy ;  it  is  a  very  unruly  horse,  and  when 
once  you  get  astride  it  you  never  know  where  it  will  carry 
you.  It  may  lead  you  from  the  sound  law.  It  is  never 
urged  at  all  but  when  other  points  fail."  In  Walsh  v.  Fus- 
5^//,  6  Bing.  169,  (19  Eng.  Com.  L.  83,)  Lord  Chief  Justice 
Tindale,  in  pronouncing  judgment,  said:  **  It  is  not  con- 
tended that  the  covenant  was  illegal  on  the  ground  of  the 
breach  of  any  direct  rule  of  law  or  the  direct  violation  of  any 
statute,  and  we  think  to  hold  it  to  be  void  on  the  ground  of 
its  impolicy  or  inconvenience,  we  ought  to  be  clearly  satis- 
fied that  the  performance  of  it  would  be  necessarily  attended 
with  injury  or  inconvenience  to  the  public." 

This  case  is  distinguishable  from  those  where  bonds  are 
given  or  other  agreements  made,  as  a  reward  for  using  in- 
fluence and  power  over  another  person  to  induce  him  to 
make  a  will  in  favor  of  the  obligor,  for  all  such  contracts 
tend  to  deceive  and  injure  third  persons  and  encourage  arti- 
fice and  improper  attempts  to  control  the  exercise  of  free 
judgment.  In  this  case  there  was  no  intent  to  defraud,  de- 
ceive or  influence  any  one.  The  defendant  did  not  under- 
take to  do  an  act  jjrohibited  by  the  common  law  or  by  stat- 
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ute.  On  the  contrary,  his  undertaking  is  in  accord  with 
our  statute  relating  to  the  disposition  of  property  by  will, 
and  the  universal  rule  by  which  courts  seek  for  and  give  ef- 
fect to  the  intention  of  the  testator.  It  was  not  an  under- 
taking to  control  the  exercise  of  the  testatrix's  wish  and 
judgment  in  the  disposition  of  her  property.  The  acts  to  be 
done  and  omitted  by  the  defendant  were  not  calculated  to 
thwart  the  plans  of  the  testatrix  or  disappoint  her  intentions. 
The  undertaking  was  to  abide  by  the  provisions  of  the  will 
and  not  waive  them,  thereby  giving  effect  to  and  carrying 
out  the  testratrix's  wishes.  Such  agreements  are  calculated 
to  avoid  or  settle  family  controversies,  to  adjust  doubtful 
rights,  to  preserve  the  harmony,  affections  or  honor  of  the 
family,  to  promote  justice  and  enable  one  to  provide  for  the 
natural  objects  of  his  bounty ;  they  are  not  in  contravention 
of  public  policy.  Story's  Equity  Jurisprudence,  vol.  i,  s.  625  ; 
Johnson  v.  Hubbellj  2  Stockton's  Chancery  332  (66  Am. 
Dec.  773)  ;  Fulton  v.  Smithy  27  Ga.  413 ;  Carmichael  v. 
Carmichaely  72  Mich.  76 ;  Huguley  v.  Lanier y  86  Ga.  636, 
(22  Am.  St.  Rep.  487)  ;  Hobson  v.  Trevor ^  2  Pierre  Will- 
iams, 191. 

Judgment  affirmed  and.  cause  remanded. 
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EMERY  W.  HENRY  v.  FITCHBURG  RD.  CO. 


Windham  County,  1893. 


Before  :    Ross,  Ch.  J.,  Taft,  Rowell  and  Start,  JJ. 

Incompetency  of  fellow  servant.     Knowledge  0/  plaintiff. 

How  negated. 

The  claim  of  the  plaintiff  being  that  the  defendant  had  negli- 
gently employed  an  incompetent  fellow-servant,  an  allega- 
tion in  the  declaration  that  the  plaintiff  was  at  the  time  of 
the  injury  "in  the  prudent  and  careful  discharge  of  the 
duties  of  his  employment,"  is,  upon  general  demurrer,  a 
good  allegation  that  the  plaintiff  was,  without  fault,  at  work 
with  the  fellow  servant,  and  hence  sufficiently  negates  the 
idea,  if  such  negation  be  necessary,  that  he  had  knowledge 
of  the  incompetency. 

Case  for  the  negligence  of  the  defendant.  Heard  upon 
general  demurrer  to  the  declaration  at  the  September  term, 
1892,  MuNSON,  J.,  presiding.  Demurrer  overruled.  The 
defendant  excepts.     The  point  raised  appears  in  the  opinion. 

y.  K.  Batchelder  for  the  defendant. 

If  a  servant  continues  in  the  employment  with  knowledge 
of  a  co-servant's  incompetency,  he  cannot  recover  for  the  in- 
jury due  to  that  cause.  Latremouille  v.  Railroad  Co.^  63 
Vt.  336;  Laningv.  Railroad  Co.^  49  N.  Y.  521  ;  Maydew 
V.  Manufacturing  Co.y  29  Conn.  548;  Railway  Co.  v. 
Barber y  5  Ohio  St.  541 ;   Carbine  v.  Railroad  Co.y  61   Vt. 

348. 

And  he  must  allege  and  prove  that  he  had  no  know^ledge 
of  such  incompetency.     Hyde  v.     yamaica^  27   Vt.  465 ; 
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Barber  v.  Essex,  27  Vt.  64 ;  Walker  v.  Westfield,  39  Vt. 
253 ;  Tyndale  v.  Railroad  Co,,  31  N.  E.  Rep.  655  ;  Spen- 
cer V.  Railway  Co.,  29  N.  E.  Rep.  915  ;  Railway  Co.  v. 
Green,  106  Ind.  279;  Allyn  v.  Railroad  Co.,  105  Mass. 
77;  Hathaway  V,  Railroad  Co.,  45  Ind.  25;  Hinkley  v. 
Railroad  Co.,  120  Mass.  257  ;  Stock  v.  Wood,  136  Mass.  353  ; 
Butler  V.  Frink,  51  Conn.  342;  Freeman  Co.  v.  Abend, 
107  111.  44;  Greenleafv.  Railroad  Co.,  29  Iowa  14;  Chase 
V.  Maine  R.  R.  Co.,  77  Me.  62  ;  ^SV^r/^  v.  Maine  R.  R.  Co., 
76  Me.  357. 

L.  M.  Reed  for  the  plaintiff. 

The  declaration  is  sufficient.  Noyes  v.  Smith  &  Lee^  28 
Vt.  59;  Hard,  Admr.,  v.  Railroad  Co.,  32  Vt.  472;  Cay- 
zer\.  Taylor,  10  Gray  274;  Gilman  v.  Railroad  Co.,  13 
Allen  433  ;  McDermott  v.  Boston,  133  Mass.  349 ;  Lansing 
V.  N.  T.  Cent.  Rd.  Co.,  49  N.  Y.  521  ;  Chapinaw  v.  Erie 
Rd.  Co.,  55  N.  Y.  579 ;  Mann  v.  Del.  &  Hud.  Canal  Co., 
91  N.  Y.  495  ;  Keegan  v.  Railroad  Co.,  4  Selden  175  ;  Fi- 
field  V.  Railroad  Co.,  42  N.  H.  225  ;  Haydcfi  v.  M/g.  Co., 
29  Conn.  548;  Buzzellv.  Mfg.  Co.,  48  Me.  113. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  This  is  an  action  on  the  case  by  a  servant 
against  the  master  for  an  injury  alleged  to  have  been  re- 
ceived by  the  plaintiff  by  reason  of  the  negligence  of  a 
fellow-servant,  who,  it  is  alleged,  was  careless  and  incom- 
petent, to  the  knowledge  of  the  master.  The  objection 
urged  to  the  sufficiency  of  the  declaration  is  that  it  does 
not  allege  that  the  plaintiff  did  not  know  that  the  fellow- 
servant  was  careless  and  incompetent.  The  argument  is 
that  it  devolves  upon  the  plaintiff,  as  a  necessary  part  of  his 
case,  to  show  that  his  own  negligence  did  not  contribute  to 
his  injury,  and  that,  it  being  necessary  for  him  to  prove  it, 
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he  must  allege  it,  and  therefore,  that  he  should  have  alleged 
want  of  knowledge  on  his  part  of  the  alleged  character  of 
the  fellow-servant,  in  order  to  have  properly  negatived  con- 
tributory negligence.  But  conceding,  for  present  purposes, 
this  argument  to  be  sound,  we  think  the  declaration  fulfills 
the  requirement ;  for  it  alleges  that  at  the  time  the  injury 
was  received  the  plaintiff  was  "  in  the  prudent  and  careful 
discharge  of  the  duties  of  his  employment." 

This  allegation  cannot  be  restricted,  as  claimed  by  the  de- 
fendant, to  the  mere  physical  work  that  plaintiff  was  doing 
between  the  cars  at  the  time  of  injury,  but  it  embraces  the 
fact  of  his  being  there  as  well,  and  is  in  effect  an  allega- 
tion, good  against  a  general  demurrer,  that  he  was  not  neg- 
ligent in  being  there,  and  is  broad  enough  to  let  in  proof 
that  he  did  not  know  of  the  alleged  character  of  the  engin- 
eer, who  was  the  fellow-servant,  as  bearing  on  the  question 
of  contributory  negligence. 

yiidgincnt  affirmed  and  cause  remanded. 
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STATE  V.  CHARLES  J.  SUTTON. 


Chittenden  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rowell  and  Munson,  JJ. 

Amendment  in    criminal  proceedings.     Matters   of  form. 
Staters  Attorney. 

1.  Under  R.  L.  s.  3,857,  the  appellate  court  has  the  same  power 

in  criminal  proceedings  to  grant  amendments  in  matters  of 
form  that  the  court  below  would  have  had. 

2.  The  allegation  of  a  prior  conviction  for  the  keeping  of  intoxi- 

cating liquor  stated  that  it  was  had  at  a  term  of  the  Chit- 
tenden county  court  held  on  the  first  Tuesday  of  Septem- 
ber. The  record  offered  showed  that  this  term  was  begun 
on  the  third  Tuesday  of  September.  Thereupon  the  State's 
attorney  was  permitted  to  amend  his  information  to  agree 
with  the  record.     Held  no  error  for 

(a).  It  was  not  certain  that  there  was  a  variance  without  any 
amendment  since  the  statute  fixes  the  time  of  holding  the 
September  term  of  the  Chittenden  county  court,  and  the 
error  in  writing  first  Tuesday  for  third  Tuesday  was  a  mere 
clerical  one. 

{h).  If  there  werp,  it  was  mere  matter  of  form  which  might  be 
amended  even  in  an  indictment. 

(r).  And  although  it  were  a  matter  of  substance  the  State's  at- 
torney might  amend  his  information  in  the  appellate  court. 

Complaint  by  the  State's  attorney  to  the  city  court  of  Bur- 
lington, charging  the  respondent  with  keeping  intoxicating 
liquor  with  intent  to  sell,  which  came  by  appeal  from  that 
court  to  the  county  court,  where  it  was  tried  upon  a  plea  of 
not  guilty  at  the  September  term,  1892,  Thompson,  J.,  presid- 
ing. Verdict,  guilty.  Sentence  upon  the  verdict  and  excep- 
tions by  the  respondent.     The  opinion  states  the  case. 
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J.  J,  Enright^  Henry  Ballard  and  W.  L.  Burnaf  for 
the  respondent. 

y.  E.  Cushman^  State's  attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

ROSS ,  Ch  .  J .  This  was  a  complaint  of  the  State's  attorney 
to  the  city  court  of  Burlington,  charging  the  respondent 
with  owning,  possessing  and  keeping  intoxicating  liquors 
with  intent  to  sell,  furnish  or  give  away  the  same  contrary 
to  law,  and  that  the  respondent  had  been  convicted  for  a 
like  offence  at  a  term  of  the  county  court  begun  and  holden 
at  Burlington  in  this  county,  on  the  first  Tuesday  of  Septem- 
ber, A.  D.  1889.  When  the  record  of  conviction  was  offered 
in  evidence  it  showed  that  the  term  of  the  court  at  which  it 
was  had  was  holden  on  the  third  instead  of  thejfr5/  Tues- 
day of  September,  A.  D.  1889.  "^^^  county  court  allowed 
the  State's  attorney,  against  the  exception  of  the  respondent, 
to  amend  his  complaint  so  as  to  correspond  with  the  record. 
This  is  the  only  exception  now  relied  upon.  The  respond- 
ent contends  that  whatever  the  right  of  the  city  court  may 
have  been  to  allow  the  State's  attorney  to  amend  his  com- 
plaint, no  such  right  existed  in  the  county  court  where  the 
suit  was  pending  on  appeal.  R.  L.  3,857  answers  this  con- 
tention, in  that  it  gives  the  same  right  to  amend  such  com- 
plaints to  the  appellate  court,  as  exists  in  the  court  of  orig- 
inal jurisdiction.  It  confers  the  right  to  amend  all  such 
complaints,  in  whichever  jurisdiction  pending,  **  except  as  to 
matters  of  substance."  The  substance  of  the  complaint  is 
the  owning,  possessing  and  keeping  intoxicating  liquors, 
with  intent  to  sell,  etc.,  contrary  to  law,  and  that  the  respond- 
ent had  once  before  been  convicted  for  a  like  offense.  In 
setting  out  the  conviction  it  was  necessary  to  notify  the  res- 
pondent of  the  court  in  which  the  alleged  prior  conviction 
was  had,  and  of  the  term  of  the  court.     This  is  correctly  done, 
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except  the  wrong  Tuesday  of  September  for  holding  the 
term  is  named.  The  statute  prescribes  the  Tuesday  of  Sep- 
tember on  which  the  term  is  to  be  held.  The  recital  of  the 
first  instead  of  thirds  as  fixed  by  statute,  is  a  patent  clerical 
error,  or  misprison  of  the  draughtsman,  which  could  not 
have  mislead  the  respondent,  or  put  him  at  a  disadvantage 
on  the  trial.  The  facts  stated  in  the  complaint  and  the  stat- 
ute made  the  needed  correction  of  the  clerical  error.  The 
record,  when  produced,  properly  certified,  was  conclusive 
evidence  which  the  respondent  could  not  controvert.  Under 
Ross  V.  Shurtleffy  55  Vt.  177,  it  cannot  be  held  there  was  a 
legal  variance  between  the  allegation  in  the  complaint  and 
the  record.  If  one,  it  was  descriptive  of  the  term  of  the 
court  or  time  of  holding  it  at  most  and  the  amendment  was 
authorized,  even  if  in  an  indictment  under  R.  L.  3,857. 

But  the  complaint  of  the  State's  attorney,  whether  in  the 
court  of  original  or  appellate  jurisdiction,  so  long  as  the  prose- 
cution is  controlled  by  him,  may  be  amended  in  substance. 
State  V.  White^S^  Vt.  372.  Such  amendment,  made  by 
him  in  the  appellate  court,  is  made  under  the  sanction  of  his 
oath  of  oflSce.  It  stands  differently  in  this  respect  from  an 
amendment  of  an  indictment  of  the  grand  jury.  They  are 
not  present  in  court.  An  amendment  to  their  indictment  can- 
not have  the  sanction  of  their  oath  and  united  judgment. 
The  State's  attorney  might  have  been  allowed  to  nolle  prose- 
qui  his  original  complaint  even  in  the  appellate  court  and 
there  file  an  information  for  the  same  oflTence.  But  such  in- 
formation would  no  more  have  the  sanction  of  his  oath  of 
office  than  the  original  complaint  and  his  amendment  thereto. 
This  would  be  a  needless  change,  as  it  would  secure  to  the 
respondent  no  rights  nor  is  he  put  at  legal  disadvantage  in 
respect  to  his  proof  by  the  allowance  of  such  amendment. 

Judgment:  there  was  no  error  in  the -proceedings^  the  ex- 
ception is  not  sustained^  and  execution  0/ the  sentence  is  or- 
dered. 
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JOHN  DUMAS  V.  CHARLES  STONE. 


Chittenden  County,  1893. 


Before  :     Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 

Master  and  servant.     Assumption   of  risk.      Contributory 

negligence. 

1.  A  servant  assumes  those  risks  which  are  ordinarily  incident  to 

his  employment,  but  he  does  not  assume  those  risks  which 
are  due  to"  the  neglect  of  the  master  unless  he  either  has  or 
ought  to  have  knowledge  of  them. 

2.  It  is  not  enough  for  the  master  to  show  that  the  servant  was 

apprehensive  merely  of  a  possible  danger ;  especially 
where  the  master  himself  knowing  the  circumstances  did 
not  believe  the  danger  to  exist. 

3.  The   negligence  of  the  master  was  in   not  having  properly 

tested  a  rope,  to  the  possible  insufficiency  of  which  his  at- 
tention has  been  called.  Held^  that  the  servant  might  re- 
cover although  he  knew  the  rope  had  not  been  tested. 

Case  for  personal  injuries  sustained  through  the  neglect 
of  the  defendant.  Plea,  the  general  issue.  Heard  at  the 
April  term,  1892,  upon  the  report  of  a  referee,  Taft,  J., 
presiding.  Judgment  for  the  plaintiff.  The  defendant  ex- 
cepts. 

The  plaintiff  was  a  stone  mason  in  the  employe  of  the  de- 
fendant and  was  injured  by  the  fall  of  a  derrick  occasioned 
by  the  breaking  of  a  guy  rope.  The  derrick  had  been  set 
up  under  the  personal  supervision  of  the  defendant.  It  was 
held  in  place  by  four  guy  ropes,  three  of  which  were  .wire 
ropes.  In  putting  these  wire  ropes  up  it  was  noticed  that 
they  were  rusted  and  the  strands  of  one  of  them  became 
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broken  and  were  repaired.  These  facts  were  known  to  the 
defendant  and  he  inspected  the  ropes  and  thought  them  suffi- 
ciently strong.  The  plaintiff  was  not  present  when  the  der- 
rick was  set  up  but  knew  that  there  had  been  some  discus- 
sion among  the  men  who  were  there  as  to  the  sufficiency  of 
the  ropes,  and  expressed  some  doubts  upon  that  point  him- 
self. The  referee  found  that  neither  the  plaintiff  nor  the  de- 
fendant thought  the  ropes  were  insufficient,  or  that  it  was  un- 
safe to  work  under  them. 

In  point  of  fact  the  rope  which  had  been  repaired  broke 
in  another  place  in  handling  the  second  stone. 

The  referee  reported  that  a  prudent  man  would  have 
tested  this  guy  before  putting  men  to  work  under  it ;  that 
the  defendant  was  negligent  in  no  other  respect,  and  that 
the  plaintiff  knew  that  it  had  not  been  tested. 

W.  L.  Btirnaf  and  H.  F.   WolcoU  for  the  defendant. 

The  plaintiff  had  the  same  knowledge  and  means  of 
knowledge  as  to  this  defective  guy  as  the  defendant,  and  can- 
not therefore  recover.  JVason  v.  West^  2  New  Eng.  Rep. 
72;  Wkeclerv.  JVason  Affg.  Co.,  135  Mass.  238;  Priestly 
v.  Fowler^  3  Mees.  &  Wels.  i  ;  Carbine^  Admr.,  v.  Ben.  and 
Rut.  R.  R.  Co.,  61  Vt.  348;  Shear  &  Redf.  Neg.  209. 

Roberts  &  Roberts  for  the  plaintiff. 

The  referee  finds  that  the  negligence  of  the  defendant  caused 
the  injury  ;  hence  he  is  liable.     Hill  v.  JVew  Haven,  37  Vt. 

508^. 

The  referee  does  not  find  any  negligence  upon  the  part  of 
the  plaintiff  and  the  court  will  not  infer  it.  Rogers  v.  Szvan- 
ton,  54  Vt.  585  ;    Clayards  v.  Detrich,  12  Qc  B.  439. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.     The  servant  assumes  the  usual  and  or- 
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dinary  risks  incident  to  the  business  in  which  he  engages ; 
but  he  does  not  assume  the  unusual  and  extraordinary  risks 
thereof,  unless  they  are,  or  ought  to  have  been,  known  to 
and  comprehended  by  him,  in  which  case  he  assumes  those 
also,  whatever  they  are.  When  the  servant  shows  that  his 
injury  was  caused  by  a  danger  not  usually  and  ordinarily  in- 
cident to  the  business,  and  which  ought  not  to  have  existed, 
and  would  not  have  existed  had  the  master  performed  his 
duty  to  him,  and  of  which  he  neither  knew  nor  was  negligent 
in  not  knowing,  the  master  is  liable.  It  is  not  enough  for 
the  master  in  such  a  case  that  the  servant  was  apprehensive 
merely  of  possible  danger,  especially  when,  as  here,  the 
master  himself,  knowing  the  circumstances,  did  not  believe 
the  danger  to  exist.  Carbine's  Admr,  v.  Bennington  and 
Rutland  /?.  /?.  Co.,  6i  Vt.  348;  Nadau  v.  White  River 
Lumber  Co.,  76  Wis.  120  (20  Am.  St.  Rep.  294)  ;  Johnson 
V.  First  National  Bank,  79  Wis.  414,  (24  Am.  St.  Rep. 
722). 

The  referee  "  does  not  find  any  negligence  on  the  part  of 
the  plaintiff,  unless  the  court  on  the  facts  reported  holds 
that  what  he  did  constitutes  negligence."  This  ig  equiva- 
lent .to  saying  that  he  was  not  negligent  unless  the  facts  re- 
ported constitute  negligence  as  matter  of  law,  which  they  do 
not,  because  not  sufficiently  decisive  to  make  that  question 
one  of  law.  Worthingtonv.  Central  Vt.  R,  R.  Co.,  64  Vt. 
107.  The  plaintiff  therefore  is  without  fault ;  and  his  injury 
having  been  caused  by  a  danger  not  ordinarily  incident  to 
the  business,  and  one  that  ought  not  to  have  existed,  and 
would  not  have  existed  but  for  the  negligence  of  the  defend- 
ant whose  duty  it  was  to  furnish  the  plaintiff  a  reasonably 
safe  place  in  which  to  work,  and  whose  negligence  as  found 
caused  the  injury,  the  judgment  is  clearly  right,  and  it  is 

AJirmed. 
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STATE,  EX.  REL.  S.  D.  ALLEN, 

V. 

WILLIAM  H.  BUCHANAN. 


Orleans  County,  1893. 


Before  :  Ross,  Ch.  J.,  Rowell,  Start  and  Thompson,  JJ. 

^0  warranto.    Bond  of  town  constable.    Delivery  to  town 
clerk.      Computation  of  time. 

1.  If  a  first  constable  neglects  for  ten  days  after  request  by  the 

selectmen  to  furnish  an  official  bond  pursuant  to  R.  L. 
2,674,  the  supreme  court  will  render  judgment  of  ouster 
against  him  upon  information  for  quo  warranto. 

2.  In  computing  the  ten  days,  the  day  of  the  request  should  be 

excluded. 

3.  The  delivery  of  such  a  bond  to  the  town  clerk  is  a  good  deliv- 

ery to  the  town. 

Infonnation  for  quo  warranto.  Heard  at  the  May  term, 
Orleans  county,  1893.     The  case  appears  in  the  opinion. 

yoAn  Wr  Gordon  for  the  relator. 

The  day  of  the  request  should  be  included  in  the  compu- 
tation of  time.  Presbrey  et  al.  v.  Williams^  15  Mass.  193  ; 
Glassington  et  al.  v.  Rawlins^  3  East  407  ;  Kingw.  Ad- 
derly^  Dougl.  463  ;  Norris  v.  The  Hundred  of  Gautris^ 
465  ;  Pugh  V.  The  Duke  of  Leeds ^  Cowp.  714. 

A  delivery  to  the  town  clerk  was  insufficient.  There 
could  be  no  acceptance  save  by  the  selectmen.     Robinson 
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V.  Robinson's  Exrs.,  32  Vt.  738;  Denton  v.  Perry  el  al.y 
5  Vt.  382 ;  Murfree  Official  Bonds,  s.  48 ;  i  Washb.  Real 
Prop.,  288,  289,  293;  Jackson  ex.  dent,  Eames  v.  Phipp^ 
12  Johns.  418 ;  Walsh  v.  Ins.  Co.^  54  Vt.  351  ;  Elmore  v. 
Marks  ei  al.y  39  Vt.  539;  Dwinellv.  Bliss ^  58  Vt.  353; 
Preston  v.  Baker ^  30  Wis.  644. 

Barney  &  Hoar  for  the  defendant. 

In  the  computation  of  time  in  cases  like  the  one  under 
consideration,  the  day  of  the  act  is  excluded.  Ifratt  v. 
Swantony  19  Vt.  65  ;   Chaffee  v.  Harrington^  60  Vt.  718. 

The  delivery  to  the  town  clerk  was  sufficient.  Foot  v. 
Styles^  57  N.  Y.  399 ;  Cronin  v.  Stoddard^  97  N.  Y.  271 ; 
Throop  Public  Officers,  173  ;  Paine  Elections  ;  233,  Murfree 
Official  Bonds,  216. 

THOMPSON,  J.  The  defendant  was  elected  first  con- 
stable and  collector  of  taxes  of  Barre  at  the  annual  town 
meeting  in  March,  1893.  He  immediately  took  the  oath  of 
office,  had  the  same  recorded,  and  at  once  entered  upon  the 
duties  of  these  offices,  and  has  since  continued  to  exercise 
them.  Pursuant  to  the  requirements  of  R.  L.  s.  2,674,  ^^ 
selectmen  of  Barre,  on  the  27th  day  of  March,  1893,  re- 
quested him  to  give  an  official  bond  to  the  town  in  the  sum 
of  ten  thousand  dollars,  signed  by  himself  and  four  or  five 
sureties,  whose  aggregate  property  above  their  debts  and 
liabilities  should  amount  to  at  least  ten  thousand  dollars. 
It  is  alleged  that  he  has  not  given  such  a  bond.  In  case  of 
a  neglect  to  give  a  bond  within  ten  days  after  request  by 
the  selectmen  so  to  do,  R.  L.  s.  2,674  declares  that  this  office 
shall  be  vacant.  In  this  respect  this  statute  is  mandatory, 
and  unless  the  defendant  has  complied  with  its  requirements, 
it  is  the  duty  of  this  court  to  render  a  judgment  of  ouster 
against  him. 

The  defendant  had  until  April  6,  1893,  in  which  to  give 
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the  bond,  the  day  when  he  was  requested  to  furnish  it  being 
excluded  from  the  ten  days  by  s.  26,  R.  L.  It  is  conceded  by 
the  agreed  case  that  on  the  6th  day  of  April,  1893,  the  de- 
fendant delivered  to  the  town  clerk  of  Barre,  for  the  town, 
a  bond  in  all  respects  such  as  the  selectmen  had  requested 
him  to  give.  The  relator  contends  that  this  was  not  a  de- 
livery to  the  town,  and  that  the  only  way  the  defendant 
could  give  the  bond  to  the  town  within  the  meaning  of  the  stat- 
ute was  by  delivering  it  to  one  of  the  selectmen.  We  think  this 
is  too  narrow  and  technical  a  construction  of  the  statute. 
The  law  does  not  favor  forfeitures.  Waterman  v.  Clarke 
58  Vt.  601 ;  Palmer  v.  Ryan,  63  Vt.  227.  The  object  of 
the  law  in  requiring  a  bond  is  to  protect  the  town  against 
the  possible  misfeasance  or  nonfeasance  of  the  officer  in  the 
exercise  of  the  office.  Neither  the  defendant  nor  his  sureties 
could  dispute  their  liability  under  this  bond  as  delivered,  in 
case  he  were  sued  thereon  for  a  breach  of  his  official  duty. 
Weston  V.  Sfrague,  54  Vt.  395.  The  town  clerk  is  the 
custodian  of  the  permanent  files  and  records  of  the  town, 
either  by  express  law  making  him  such  custodian  or  by  the 
immemorial  usage  in  this  State.  While  a  delivery  of  the 
bond  to  the  selectmen  would  have  been  sufficient,  we  hold 
that  the  delivery  of  it  to  the  town  clerk  for  the  town  was 
also  a  compliance  with  the  law,  and  that  consequently  the 
defendant  gave  a  bond  to  the  town  as  requested  within  ten 
days  after  request  by  the  selectmen. 

Judgment  that  the  defendant  be  allowed  his  offices  of  first 
constable  and  collector  of  taxes,  and  that  he  recover  his  costs. 
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J.  F.  WRIGHT  V.  TAPLIN  &  ROWELL. 


Orleans  County,  1893. 


Before  :     Ross,  Ch.  J.,  Rowell  and  Start,  JJ. 
Chattel  mortgage.      Town  clerk  may  administer  oath. 

Under  R.  L.  s.  2,689,  ^  town  clerk  may  administer  the  oath  in 
case  of  a  chattel  mortgage  which  is  to  be  recorded  in  his  office. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at 
the  September  term,  1892,  Thompson,  J.,  presiding.  Ver- 
dict and  judgment  for  the  plaintiff.     The  defendants  except. 

The  plaintiff  offered  in  support  of  his  case  a  chattel  mort- 
gage from  one  Miles  to  Cad  P.  Bridgman,  which  was  sworn 
to  before  the  town  clerk  of  the  town  of  Hardwick.  At  the 
time  of  the  execution  of  the  mortgage  Miles  resided  in  Hard- 
wick and  the  mortgage  was  recorded  in  the  town  clerk's 
office  in  that  town.  The  defendant  objected  to  the  mortgage, 
that  the  town  clerk  had  no  authority  to  administer  the  oath, 
and  excepted  to  its  admission. 

E,  A.  Cook  for  the  defendants. 

Dickerman  &  Young  for  the  plaintiff. 

ROWELL,  J.  Town  clerks  may  administer  oaths  when 
the  instrument  to  be  sworn  to  is  "  returnable  "  to  their  office. 
R.  L.  2,689.  This  means  when  the  instrument  must  be  de- 
posited in  their  office  or  filed  and  recorded  there,  either  to 
make  it  good  at  all  or  good  as  to  third  persons  or  against 
the  world.     The  word  returnable^  as  here  used,  must  have 
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that  meaning  in  order  to  give  the  statute  practical  effect ;  for 
there  are  no  instruments  returnable  to  the  town  clerk's  office 
in  the  strict  sense  in  which  writs  and  other  process  are  re- 
turnable to  the  court  or  other  authority  issuing  them. 

Chattel  mortgages »  in  order  to  be  good  against  the  world, 
must  be  recorded  in  the  proper  town  clerk's  office,  unless 
possession  of  the  property  is  delivered  to  the  mortgagee. 
Hence,  they  may  be  sworn  to  before  the  proper  town  clerk. 

yudgment  affirmed. 


GEORGE  L.  MUSSEY 

V. 

AMOS  C.  BATES  AND  SAMUEL  P.  CURTIS. 


Rutland  County,  1892. 


Before  :    Ross,  Ch.  J.,  Rowell,  Tyler  and  Munson,  JJ. 

Former  adjudication.      Whole  matter  must  have  been  in- 

volved.     Statute  of  frauds.     Agreement  to  sell  lands. 

Demurrer. 

1.  In  order  that  a  former  adjudication  may  be  a  bar  to  a  second 

suit  it  must  appear  that  all  the  matters  embraced  in  the  sec- 
ond suit  either  were  or  ought  to  have  been  litigated  in  the 
first  suit. 

2.  The  plaintiff  declared  for  that  the  defendants  upon  receiving 

from  him  an  absolute  deed  of  certain  premises,  had  loaned 
him  certain  money  and  agreed  by  parol  to  advance  him 
further  sums  with  which  to  put  the  land  in  shape  to  sell 
for  building  lots,  to  convey  the  lots  when  sold  by  the  plaintiff 
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upon  receiving  the  purchase  price,  and  when  the  entire  ad- 
vances by  them  had  been  repaid  to  convey  the  balance  of 
the  land  to  the  plaintiff,  and  to  permit  the  plaintiff  to  retain 
possession  of  the  land  meantime,  alleging  a  breach  of  these  " 
promises.  The  defendants  pleaded  in  bar  that  heretofore  the 
plaintiff  had  brought  a  suit  in  equity  against  them  setting  forth 
the  loan,  the  conveyance  and  the  other  undertakings  men- 
tioned in  the  declaration,  and  praying  that  the  absolute  deed 
might  be  decreed  a  mortgage,  that  an  account  be  taken  of  the 
amount  due  the  defendants,  and  the  plaintiff  allowed  to  re- 
deem upon  the  payment  of  such  sum  ;  that  an  accounting  was 
had  and  a  decree  made  that  the  plaintiff  might  redeem  upon 
paying  to  the  defendants  on  or  before  a  day  certain  the  sum 
so  found  due,  and  in  default  of  such  payment  should  be 
foreclosed  of  all  interest  in  the  premises ;  and  that  the 
plaintiff  failed  to  make  payment  under  this  decree.  The 
plaintiff  demurred  generally.  Held^  that  the  deipurrer 
should  be  overruled  for  it  did  not  appear  that  the  plaintiff's 
damages  consequent  upon,  the  failure  of  the  defendants  to 
give  him  possession  of  the  land  and  furnish  him  money 
with  which  to  market  it  were,  or  necessarily  should  have 
been  determined  in  the  equity  suit. 

3.  On  the  hearing  of  a  general  demurrer  the  whole  record  should 

be  inspected  and  judgment  given  accordingly. 

4.  Treating  the  facts  stated  in  the  plea  as   true,  the  statute  of 

frauds  does  not  bar  the  plaintiff's  right  of  recovery  on  the 
contract,  for  by  the  plea  it  is  conceded  that  the  absolute 
deed  was  in  fact  a  mortgage,  and  an  agreement  by  the  mort- 
gagee that  the  mortgagor  may  remain  in  possession  until 
condition  broken,  or  that  he  will  reconvey  the  premises 
upon  the  payment  of  the  mortgage  is  not  within  the  statute. 

Assumpsit.  Pleas,  the  general  issue  and  special  pleas 
in  bar.  Heard  at  the  March  term,  1891,  Start,  J.,  presid- 
ing, upon  general  demurrer  to  the  special  pleas.  The  de- 
murrer was  sustained,  pro/orma,  and  judgment  given  for 
the  defendant,  to  which  the  plaintiff  excepted.  The  opinion 
states  the  case. 

C.  M.   Willard  for  the  plaintiff. 

The  former  equity  suit  is  no  bar  to  this.  The  matters  in- 
volved are  not  identical.     Evans  v.   Burge^  11   Ga.  265; 
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Bennett  v.  Holmes^  I.  D.  &  B.,  N.  C.  486;  Flandreau  v. 
Downey^  23  Cal.  354  ;  Wales  v.  Lyon^  2  Mich.  276 ;  Cleaton 
V.  Chatnblissj  6  Va.  86 ;  Salem  /.  JR.  Co.  v.  Adams,  23 
Pick.  256 ;  Harding  v.  Hale,  2  Gray  399  ;  Gage  v.  Holmes, 
12  Gray  428 ;  Bodertha  v.  Phelan,  13  Gray  413  ;  Demerast 
V.  Dary,  32  N.  Y.  281^  Cole  v.  Connolly,  16  Ala.  271  ; 
Hutchinson  v.  Bearing,  20  Ala.  798  ;  Kingslandw.  Sfauld- 
ing,  3  Barb.  341 ;  T^wyt  v.  Leighton,  44  Mo.  268 ;  Atchin^ 
son  /?.  /?.  C^?.  V.  Comr's,  12  Ky.,  127  ;  Russell  v.  Place,  94 
U.  S.  606;  Davis  V.  Brown,  94  U.  S.  423;  Howard  v. 
Kimball,  65  Me.  308  ;  7«//  v.  Price,  7  Mo.  194 ;  McLeodw. 
Lee,  17  Nev.  103;  iVJ?//  v.  Tolman,  12  Ore.  289;  Geneva 
Bank  V.  Riverside,  25  Fed.  629 ;  Gilman  v.  Morris,  30  Fed. 
476;  C/arit  V.  Blair,  14  Fed.  812;  T^oy^  v.  Patch,  132 
Masst  105  ;  Lovillard  v.  Clyde,  48  N.  Y.  409 ;  Sheldon  v. 
Bradley,  37  Conn.  324 ;  Stringer  v.  Adams,  98  Ind.  539. 

The  contract  sued  upon  was  not  for  the  sale  of  an  interest 
in  land.  Wtlkins  v.  Milligan,  88  Penn.  96;  Regman  v. 
Mashee,  71  Ind.  596;  Hotchkin  v.  C^^.^,  47  Iowa  655 ;  il/i:- 
Ginnis  v.  6'^£?>6,  57  Vt.  36 ;  Watton  v.  Karner,  67  Cal.  25  ; 
Turner  v.  Johnson,  7  S.  W.  R.  570. 

y.  C  Baker  for  the  defendants. 

No  action  at  law  can  be  maintained  upon  a  parol  contract 
for  the  sale  of  lands.  Buck  v.  Pickwell,  27  Vt.  157  ;  Fitch 
V.  Burke,  38  Vt.  683 ;  Sterling  v.  Baldwin,  42  Vt.  306. 

In  this  case  no  possession  was  ever  taken  by  the  plaintiff. 
Griffith  V.  Abbott,  56  Vt.  356 ;  Holmes  v.  Caden,  57  Vt.  iii. 

At  law  it  cannot  be  shown  by  parol  that  an  absolute  deed 
was  in  fact  a  mortgage.  Lindley  v.  O'Reilly,  50  N.  J.  Law 
636;    Woodward  \.  y ewe II,  140  U.  S.  247. 

The  issues  raised  in  this  suit  were  or  should  have  been 
passed  upon  in  the  equity  suit.  Hence  that  adjudication  is 
a  bar.     Embury  v.  Conner,  3  N.  Y.  511  ;   Squire.  \.   Whip^ 
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pky  2  Vt.  Ill ;  Bank  v.  Railroad,  28  Vt.  470 ;  Haywardv. 
Clark,  50  Vt.  612  ;  I  Her.  Est.  and  Res.  Ad.  s.  399. 

MUNSON,  J.  The  plaintiff  declares  upon  an  oral  agree- 
ment by  which  the  defendants,  at  the  time  of  taking  the  title  to 
certain  premises  as  security  for  a  considerable  loan,  under- 
took to  pay  the  plaintiff  a  further  sum  to  enable  him  to  se- 
cure immediate  possession  of  the  property,  and  to  leave  him 
in  the  full  possession  and  control  of  the  same,  and  to  furnish 
him  such  sums  of  money  as  might  be  needed  for  laying  out 
streets  thereon,  and  to  convey  at  any  time  such  portions 
thereof  as  the  plaintiff  might  sell,  upon  payment  to  the  de- 
fendants of  the  avails  of  the  sales  for  application  upon  the 
plaintifFs  indebtedness.  The  breaches  assigned  are  the  de- 
fendants' failure  to  perform  these  stipulations. 

The  defendants  plead  that  the  plaintiff  has  heretofore 
brought  against  them  a  bill  in  equity,  in  which  he  set  forth 
such  loan  and  conveyance  and  the  undertakings  now  de- 
clared upon,  and  prayed  that  the  conveyance  be  decreed  a 
mortgage,  and  that  an  account  be  taken  of  the  money  paid 
out  by  defendants,  and  that  they  be  decreed  to  convey  the 
premises  to  the  plaintiff  upon  payment  of  the  sum  found  due; 
that  the  sum  due  in  equity  was  thereupon  ascertained,  and  a 
decree  entered  that  the  defendants  convey  the  property  to 
the  plaintiff  upon  the  payment  of  such  sum,  and  that  if  the 
plaintiff  should  fail  to  pay  the  same  by  a  certain  day  the  de- 
fendants should  thereafter  hold  the  premises  discharged  of 
the  plaintiff's  claim  ;  that  the  plaintiff  failed  to  make  pay- 
ment in  accordance  with  this  decree,  and  so  became  barred 
of  all  interest  in  the  property.     The  plea  is  demurred  to. 

The  defendants  thus  seek  to  avail  themselves  of  the  well 
established  doctrine  that  matters  which  have  once  been  de- 
termined by  a  court  of  competent  jurisdiction  cannot  after- 
wards be  contested  by  the  parses  to  such  prior  adjudication. 
But  the  plea  does  not  in  terms  allege  that  the  matters  de- 
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clared  upon  were  litigated  in  the  chancery  suit,  and  it  can- 
not be  said  that  they  were  necessarily  embraced  in  the  issues 
which  are  shown  to  have  been  litigated.  The  arrangement 
between  the  parties  included  both  the  transfer  of  this  prop- 
erty to  the  defendants  as  security  for  a  certain  loan,  and  an 
agreement  on  the  part  of  the  defendants  to  give  the  plaintiff 
certain  further  aid  as  required.  By  his  bill  in  equity  the 
plaintiff  sought  only  to  have  the  character  of  his  conveyance 
determined,  and  the  amount  which  he  must  pay  to  entitle 
him  to  a  reconveyance  ascertained.  So  far  as  the  matters  de- 
clared upon  were  stated  in  the  bill,  it  was  for  the  purpose  of 
showing  the  exact  nature  of  the  transaction  in  which  the 
title  passed,  and  thereby  establishing  the  complainant's  right 
to  have  the  absolute  deed  declared  a  mortgage.  He  did  not 
pray  to  have  the  damages  resulting  to  him  from  the  defend- 
ants' failure  to  perform  these  stipulations  ascertained  and  ap- 
plied in  reduction  of  the  loan.  As  the  bill  was  framed,  none 
of  these  matters  would  come  in  issue,  unless  the  defendants 
claimed  that  they  had  made  the  further  advances  provided 
for,  and  so  had  increased  the  amount  for  which  the  property 
was  holden. 

So  the  plaintiff  cannot  be  held  to  be  concluded  in  these 
matters  by  the  degree,  unless  upon  the  ground  that  he  could 
and  should  have  had  them  included  in  that  adjudication.  But 
we  think  his  right  to  maintain  the  present  suit  cannot  be  de- 
nied on  this  ground.  The  stipulations  declared  upon  were 
not  so  related  to  the  executed  part  of  the  contract  that  the 
plaintifTs  failure  to  put  them  in  issue  in  proceedings  for  re- 
demption can  be  held  a  waiver  of  his  right  to  insist  upon 
them  afterwards.  They  did  not  go  to  the  merit  of  the  de- 
fendants' claim.  If  the  defendants  had  voluntarily  treated 
the  deed  as  a  mortgage,  and  had  brought  their  petition  to 
foreclose  it,  the  damages  resulting  to  the  plaintiff  from  their 
non-performance  of  these  stipulations  would  at  most  have 
been  but  matter  of  recoupment.     But  matters  proper  for  re- 
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coupment  may  in  some  cases  be  withheld  for  independent 
adjustment.  It  was  held  in  Davenport  v.  Hubbard^  46  Vt. 
200,  that  one  who  had  suffered  judgment  to  pass  against 
him  by  default  in  favor  of  a  contractor  for  the  full  amount 
of  the  contract  price  for  doing  certain  work  was  not  thereby 
precluded  from  afterwards  maintaning  a  suit  to  recover  the 
damages  arising  from  the  contractor's  failure  to  do  the  work 
within  the  time  limited.  The  principle  of  this  decision  seems 
decisive  in  support  of  the  plaintiff's  right  to  maintain  the 
present  action,  in  the  absence  of  anything  to  show  that  the 
matters  declared  upon  were  actually  litigated  in  the  former 
proceeding. 

The  pleadings  raise  the  further  question  whether  the 
agreement  declared  upon  is  within  the  statute  of  frauds  as  a 
contract  for  the  sale  of  lands  or  of  an  interest  therein.  The 
only  parts  of  the  agreement  that  seem  to  require  discussion 
in  this  connection  are  those  which  provide  for  the  plaintifTs 
possession  of  the  property,  and  for  the  conveyance  of  such 
portions  of  it  as  he  might  dispose  of  by  contract.  In  con- 
sidering this  branch  of  the  case  it  must  be  remembered  that 
the  suit  in  equity  has  conclusively  determined  that  the  deed 
held  by  the  defendants,  although  absolute  upon  its  face,  was 
in  fact  a  mortgage.  So  the  provision  relating  to  occupancy 
was  not  one  giving  the  plaintifl['  a  right  to  the  possession  of 
lands  owned  by  the  defendants,  but  a  provision  to  indicate 
the  character  of  the  plaintiff's  conveyance,  and  to  secure  to 
the  plaintiff  a  mortgagor's  right  to  retain  the  possession  of 
his  mortgaged  premises.  As  a  mortgagor  he  would  have 
been  entitled  to  possession  until  condition  broken,  without 
any  agreement  to  that  effect.  R.  L.  1,258.  Hooper  v.  Wil^ 
son^  12  Vt.  695. 

So,  also,  when  the  established  relations  of  the  parties  are 
considered,  the  agreement  to  convey  is  seen  to  be  no  more 
than  a  mortgagee's  agreement  to  execute  a  deed  of  the  mort- 
gaged premises  upon  receiving  payment  of  the  sum  secured. 


Digitized  by 


Google 


Vt.]  MUSSEY  V.  BATES  AND  CURTIS.  455 


It  appears  from  the  declaration  that  the  loan  could  be  re- 
paid in  such  sums  as  might  be  derived  from  the  sale  of  por- 
tions of  the  mortgaged  property,  and  that  the  payment  of  any 
such  sum  was  to  relieve  the  land  disposed  of  from  the  in- 
cumbrance. It  appears  from  the  plea  that  this  was  set  forth 
in  the  bill  upon  which  the  plaintiff  obtained  the  decree  es- 
tablishing his  rights  as  a  mortgagor ;  and  as  this  stipulation 
constituted  the  defeasance  it  was  a  matter  necessarily  em- 
braced in  the  adjudication.  It  also  appears  from  the  decla- 
ration that  the  agreement  to  release  by  deed  in  this  manner 
was  a  part  of  the  original  undertaking;  and  if  the  plaintiff 
had  declared  upon  the  transaction  as  one  established  by  the 
court  of  equity  as  a  mortgage,  and  evidenced  by  its  decree, 
he  might  perhaps  have  sustained  his  case  without  encounter- 
ing a  question  involving  the  statute  of  frauds.  But  the  facts 
alleged  by  the  defendant  cannot  avail  the  plaintiff  except 
upon  the  ground  on  which  he  has  placed  himself  in  his  dec- 
laration. I  Chit.  Plead.  669.  But  although  the  plaintiff 
must  stand  upon  the  ground  of  a  parol  agreement  to  convey, 
he  is  entitled  to  the  benefit  of  the  pleas  demurred  to,  as  show- 
ing what  the  interest  was  which  it  was  thus  agreed  to  con- 
vey. The  promise  must  be  treated  as  if  it  were  a  subse- 
quent agreement,  upon  sufficient  consideration,  to  execute 
conveyances  of  the  mortgaged  property  upon  receiving  pay- 
ment in  accordance  with  the  terms  of  the  defeasance. 

There  is  a  diversity  of  opinion  upon  the  question  whether 
a  mortgagee's  interest  is  one  that  may  be  transferred  or  dis- 
charged by  parol.  In  Massachusetts  and  in  Maine  it  is 
held  that  this  interest  is  within  the  statute  of  frauds,  that  it 
will  not  pass  by  a  parol  assignment,  and  that  an  oral  prom- 
ise to  relinquish  it  cannot  be  enforced.  Warden  v.  Adams, 
15  Mass.  236;  Hunt  v.  Maynard,  6  Pick.  489;  Mitchell  y. 
Burnkaniy  44  Me.  302  ;  Leavitt  v.  Pratt,  53  Me.  147  ;  Phil- 
lips  V.  Leavitt,  54  Me.  405.  On  the  other  hand  it  is  held  in 
many  states  that  the  interest  of  the  mortgagee  is  not  within 


Digitized  by 


Google 


456  MUSSEY  v.  BATES  AND  CURTIS.  [65 

the  statute,  and  that  it  may  be  transferred  or  discharged  by 
oral  contract.  Southerin  v,  Mendum^  5  N.  H.  420 ;  Ackla 
V.  Ackla^  6  Pa.  St.  228 ;  Howard  v.  Greshqm^  27  Ga.  347  ; 
Green  v.  Hart^  i  Johns.  580.  So  there  is  authority  for 
holding  that  a  mortgagee's  interest  may  be  both  transferred 
and  discharged  by  parol.  It  is  said  by  some  text  writers 
that  the  tendency  of  the  decisions  is  decidedly  in  favor  of 
this  holding.  Browne  St.  Frauds  s.  65.  It  would  doubt- 
less be  inconsistent  with  the  views  adopted  in  this  State  to 
hold  that  a  parol  transfer  of  a  mortgagee's  interest  could 
avail  the  transferee  in  a  suit  at  law.  It  has  indeed  been 
held,  but  without  discussion  and  in  reliance  upon  the  decis- 
ion of  a  court  whose  holdings  on  this  subject  are  not  entirely 
in  harmony  with  ours,  that  an  oral  agreement  to  release  a 
portion  of  the  mortgaged  premises  upon  the  payment  of  a 
portion  of  the  debt  secured  cannot  be  enforced  because  of  the 
statute.  Merrill  v.  Pease^  51  Vt.  556.  But  in  the  case 
under  consideration  the  security  was  apportionable  by  the 
terms  of  the  defeasance ;  so  that  the  agreement  to  convey 
that  part  of  the  property  apportioned  to  the  amount  of  the 
debt  to  be  paid  was  simply  an  agreement  to  discharge  a 
mortgage  by  deed  upon  tender  of  satisfaction.  It  thus  ap- 
pears that  the  question  for  decision  is  whether  an  agree- 
ment to  execute  a  deed  of  the  mortgaged  property  upon  the 
payment  of  the  mortgage  debt  is  a  contract  for  the  sale  of 
an  interest  in  lands. 

It  is  certain  that  the  mortgagee's  interest,  whatever  name 
may  be  given  it,  is  terminated  by  the  payment  of  the  debt  se- 
cured, without  action  on  the  part  of  the  mortgagee.  When  the 
debt  is  paid  the  right  of  the  mortgagee  is  extinguished  and  the 
land  becomes  free  by  operation  of  law.  No  conveyance  from 
the  mortgagee  is  necessary  to  perfect  the  mortgagor's  estate. 
There  is  nothing  in  the  mortgagee  to  be  reconveyed  to  the 
mortgagor.  Whatever  is  done  by  way  of  discharge  or  re- 
lease is  done  to  furnish  evidence  of  what  has  already  been 
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fully  accomplished  by  the  payment.  The  methods  specially 
provided  by  statute  for  the  discharge  of  mortgages  are  not 
treated  as  exceptions  to  the  provision  regulating  the  con- 
veyance of  estates  in  land,  for  they  are  not  regarded  as  pass- 
ing an  interest  in  land.  An  unconditional  deed  having  been 
given  in  this  case,  it  was  essential  that  the  discharge  be  by 
deed ;  but  the  agreement  to  execute  a  deed  upon  payment 
was  an  agreement  to  give  the  mortgagor  the  proper  evidence 
of  his  having  extinguished  the  mortgagee's  interest,  and  not 
an  agreement  for  the  conveyance  of  an  interest  in  land. 

yudgment  reversed^  demurrer  sustained^  second  and  third 
fleas  adjudged  insufficient ^  and  cause  remanded. 


AGNES  ADA  CASWELL  v.  DANIEL  C.  JONES. 


Windsor  County,  1893. 


Before :     Taft,  Munson,  Start  and  Thompson,  JJ. 

Sale.     Change  of  -possession.      Officer  cannot  bid  in -prop- 
erty for  execution    creditor.    Execution  sale  may 
be  attacked  for  mala  fides. 

I.  The  plaintiff  acquired  through  a  third  person  title  to  a  cow 
from  her  husband,  but  the  cow  continued  liable  to  attach- 
ment upon  his  debts  since  she  remained  in  his  possession. 
While  this  was  so,  the  plaintiff  exchanged  this  cow  with 
K.  for  another,  which  was  also  put  into  the  husband's  pos- 
session. Held^  that  the  second  cow  was  not  attachable 
upon  his  debt,  for  to  her  the  husband  never  had  title. 
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2.  The  officer  conducting  an  execution  sale  cannot  act  as  the 

agent  of  the  creditor  with  discretionary  authority  to  bid  in 
the  property,  and  if  he  does  so  bid  it  in  the  sale  will  be  void. 

3.  An  execution  sale,   regular  upon  its  face,  may  be  attacked 

for  collusion  between  the  creditor  and  debtor,  and  when  so 
assailed  the  record  of  the  sale  is  only  prima  facie  evidence 
that  it  was  bona  fide. 

Replevin  for  two  cows.  Plea,  the  general  issue.  Trial 
by  jury  at  the  February  term,  1893,  Tyler  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff.  The  defendant  ex- 
cepts. 

The  defendant  claimed  title  by  virtue  of  an  attachment  of 
the  cows  as  the  property  oftheplaintifTs  husband.  The  facts 
appear  in  the  opinion. 

Norman  Paul  for  the  defendant. 

Whether  the  sale  to  Smith  was  collusive  should  have  been 
submitted  to  the  jury.  Webster  v.  Denison^  25  Vt.  493  ; 
Taylor^  Admr.y  v.  Wail,  52  Vt.  544  ;  Batchelder  v.  Carter, 
2.  Vt.  168  ;  Kelley  v.  Hart,  14  Vt.  50 ;  Rogers \.  VialeiaL, 
16  Vt.  327  ;  Evarts  v.  Burgess,  48  Vt.  205  ;  Fitzpatrick  v. 
Peabody,  51  Vt.  195. 

The  officer  could  not  bid  in  the  property  for  the  creditor. 
Freem.  Ex.,  s.  292  ;  Hall  v.  Miller,  15  Vt.  211 ;  Harrison 
V.  McHenry,  9  Ga.  164 ;  Farman  v.  Perry  and  Trustee, 
43  Vt.  473. 

W,  C  French  and  J.  C.  Enright  for  the  plaintiff. 

No  change  of  possession  is  necessary  in  case  of  a  sheriff's 
sale.     Boardman  v:  Keeler,  i  Aik.  158. 

The  proceedings  being  regular,  the  validity  of  the  execu- 
tion sale  cannot  be  questioned.  Austin  v.  Soule,  36  Vt.  645. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,;.     Albeetookofthe  plaintift's  husband, 
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Joseph  C.  Caswell,  a  cow  in  payment  of  a  debt  due  him 
from  the  husband,  and  sold  the  cow  to  the  plaintiff  for  $20, 
giving  her  a  bill  of  sale  of  the  same.  This  cow  remained 
with  the  other  cows  of  Joseph  C.  Caswell  and  in  his  pos- 
session from  the  time  the  plaintiff  made  this  purchase  jintil 
she  exchanged  her  with  Keniston  for  one  of  the  cows  re- 
plevied. As  between  the  parties,  the  purchase  of  the  cow 
by  Albee  and  the  sale  by  him  to  the  plaintiff  was  valid 
without  any  change  of  possession.  The  plaintiff  acquired 
title  to  the  Keniston  cow  from  Keniston  and  not  from  her 
husband.  The  latter  was  never  the  owner  of  this  cow,  and 
hence  his  possession  would  not  affect  the  rights  of  the  plaint- 
iff in  case  of  an  attachment  by  the  husband's  creditors  while 
in  his  possession.  To  make  a  change  of  possession  ol  per- 
sonal property  necessary  in  order  to  protect  it  from  the  al- 
leged vendor's  creditors  there  must  have  been  some  time 
when  as  against  the  vendee  the  alleged  vendor  owned  it  and 
had  it  in  his  possession.  /^itcA  v.  Burk^  38  Vt.  683  ; 
Leavitt  v.  yoneSy  54  Vt.  423  ;  Walworth  v.  yenness^  58 
Vt.  670.  Upon  the  facts  stated  in  respect  to  the  manner  in 
which  the  plaintiff  acquired  title  to  the  Keniston  cow,  it  was 
not  error  for  the  court  below  to  refuse  to  charge,  as  requested, 
that  "the  transaction  in  regard  to  the  sale  and  exchange  of 
said  cows  was  a  fraud  on  the  creditors  of  Joseph  C.  Caswell 
and  wholly  void."  As  against  his  creditors,  the  plaintiff's 
title  to  the  Keniston  cow  was  good.  The  case  at  bar  is  dis- 
tinguishable from  Mills  v.  Warner^  19  Vt.  609.  In  this 
case  the  plaintiff  herself  made  the  exchange  ;  in  that  case,  the 
former  owner,  who  then  had  possession  of  the  property, 
made  it,  "for  the  convenience  and  advantage  of  his  own 
business,  and  for  aught  that  appears,  in  his  own  name  and 
ostensibly  on  his  own  account." 

It  is  conceded  that  prior  to  January  8,  1891,  Joseph  C. 
Caswell  was  the  owner  of  the  other  cow  replevied.  In  May, 
1891,  he  rented  her  to  Chamberlain,  who  retained  possession 


Digitized  by 


Google 


460  CASWELL  v.  JONES.  [65 

of  her  as  lessee,  until  she  was  attached  on  a  writ  against  Jo- 
seph C.  Caswell  by  the  defendant  as  deputy  sheriff.  Cham- 
berlain was  never  notified  of  a  sale  of  this  cow,  but  during 
all  the  time  he  kept  her  he  paid  the  rent  for  her  to  Joseph 
C.  Caswell.  The  plaintiff  claims  that  this  cow  was  sold  on 
execution  at  sheriff's  sale,  January  8,  1891,  to  Geo.  E.  Smith, 
and  that  she  subsequently  purchased  her  of  Smith,  and  that 
by  reason  of  Smith's  having  purchased  the  cow  at  sherifl's 
sale,  no  change  of  possession  was  necessary  to  protect  her 
from  attachment  by  the  creditors  of  Joseph  C.  Caswell.  The 
plaintiff  has  no  title  to  this  cow  unless  she  derived  it  from 
Smith  in  the  manner  claimed.  Smith  never  had  title  to  her 
unless  he  acquired  it  by  virtue  of  his  alleged  purchase  at 
the  sale  on  execution.  If  that  was  a  valid  sheriff's  sale, 
without  fraud  or  collusion,  and  Smith  acquired  title  to  the 
cow  by  virtue  of  such  sale,  it  is  well  settled  in  this  State 
that  no  change  of  possession  was  necessary  to  protect  the 
property  of  the  purchaser.  Fitz-patrick  v.  Peabody^  51  Vt. 
195,  and  cases  there  cited.  The  execution  was  in  favor  of 
Smith  and  against  Joseph  C.  Caswell,  and  was  committed 
to  the  officer,  Hudson,  to  levy  and  collect,  and  who  con- 
ducted and  made  the  alleged  sale  of  the  cow  on  the  execu- 
tion. Smith  was  not  present  at  the  sale  but  he  had  given 
Hudson  instructions  with  full  discretionary  power  to  bid  ofi 
all  the  property  sold  on  the  execution  for  him ,  and  Hudson, 
acting  under  these  instructions  and  power,  bid  off  the  cow 
for  Smith  at  the  sale  on  the  execution. 

The  defendant  requested  the  court  below  to  hold  that  Hud- 
son, as  the  officer  conducting  the  execution  sale,  had  no  right 
to  bid  off  the  cow  for  Smith,  but  it  refused  to  so  hold  and  in- 
structed the  jury  that  the  sale  on  the  execution  was  "in  law 
sufficient  to  pass  the  title  to  Smith,"  to  which  refusal  and 
charge  the  defendant  excepted.  Assuming  that  the  other  pro- 
ceedings connected  with  this  sale  were  such  as  to  make  c^ood 
the  title  of  a  purchaser  of  property,  at  it,  but  in  regard  to 
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which  we  make  no  decision,  the  question  is  presented  whether 
an  officer  at  a  sale  on  execution,  conducted  by  himself,  can 
act  as  the  agent  with  full  discretionary  power  of  an  absent 
person  in  the  purchase  of  property.  Such  officer  cannot 
make  a  valid  purchase  for  himself  at  such  sale.  Woodbury 
V.  Parker y  19  Vt.  353  ;  Downing  v.  Lyfordy  57  Vt.  508.  In 
Woodbury  v.  Parker^  supra^  Royce,  Ch.  J.,  says  :  "  Accord- 
ing to  all  the  authorities  such  an  officer,  in  addition  to  his 
character  as  a  minister  of  the  law,  is  regarded  as  a  sort  of  a 
trustee  and  agent  both  for  the  creditor  and  debtor.  The 
two  characters  place  him  on  higher  and  more  responsible 
ground  than  a  mere  private  trustee  or  agent."  In  Harrison 
V.  McHenry^  9  Ga.  164,  (52  Am.  Dec.  435),  where  this 
question  is  discussed,  Nesbit,  J.,  says  :  "  If  the  policy  of  the 
law  prohibits  a  sheriff  from  buying  on  his  own  account,  I 
do  not  see  how  it  is  competent  for  him  to  purchase  as  the 
agent  of  another.  He  can  do  nothing  for  himself  or  for 
another  which  is  incompatible  with  his  duties  as  sheriff^  We 
have  seen  what  they  are.  His  skill,  diligence  and  fidelity 
belong  to  the  defendant  in  execution.  He  may  not  be  in 
this  latter  case  subject  to  the  same  temptations  to  do  wrong 
that  he  is  subject  to  when  he  buys  for  himself.  This  is  true, 
but  still  the  duty  which  he  assumes  as  agent  for  the  buyer  is 
incompatible  with  the  duty  which  he  has  assumed  as  agent 
for  the  seller.  If  acting  under  a  general  and  unrestricted 
power  to  buy  at  auction,  he  must  be  understood  as  charged 
with  the  duty  of  buying  as  low  as  possible,  whilst,  at  the 
same  time,  it  is  his  duty  as  agent  for  the  seller  to  make  the 
property  bring  as  much  as  possible.  Here  is  a  direct  an- 
tagonism of  position  and  duty,  and  involves,  almost  neces- 
sarily, infidelity  to  one  or  the  other  of  his  principals.  His 
first  obligation  is  to  the  seller,  and  the  law  will  not  permit 
him  to  place  himself  in  a  position  which  subjects  him  to  the 
chances  of  violating  that  obligation — its  policy  will  not  allow 
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This  reasoning  seems  unanswerable.  Human  nature  is 
such  that  it  is  as  true  now  as  ever  that  ^'  no  man  can  serve 
two  masters." 

Freeman  on  Ex.  s.  292,  says  :  **Nor  can  the  oiRcer  making 
the  sale  act  as  the  agent  of  a  person  desirous  of  bidding.  He 
can  neither  bid  for  himself  nor  for  another."  We  think  this 
is  the  true  doctrine  and  the  only  rule  consistent  with  a  safe 
and  sound  public  policy  in  respect  to  this  class  of  sales.  We 
therefore  hold  on  the  facts  stated  in  the  exceptions,  that  Hud- 
son could  not  act  as  the  agent  for  Smith  to  purchase  the 
cow  for  him  at  the  execution  sale,  and  that  as  an  attempted 
sherifFs  sale  of  the  cow  it  was  void  and  passed  no  title  to 
Smith.  Hence  the  county  court  erred  in  refusing  to  hold 
as  requested  and  in  charging  the  jury  as  it  did  on  this  sub- 
ject. 

From  this  view  of  the  matter  it  follows  that  this  cow  was 
still  liable  to  be  taken  by  attachment  on  writs  against  Joseph 
C.  Caswell  in  favor  of  his  creditors.  Wheeler  v.  Selden^ 
63  Vt.  430. 

This  holding  renders  it  unnecessary  for  us  to  consider  the 
other  points  urged  by  the  defendant  against  the  validity  of 
this  sale  to  so  pass  title  to  the  cow  that  change  of  possession 
was  unnecessary. 

Were  the  attempted  sale  to  Smith  apparently  regular  as  a 
sherifFs  sale  on  execution,  it  was  error  for  the  court  to  in- 
struct the  jury,  as  it  did  without  qualification,  that  it  was 
valid  to  pass  title  to  the  cow  without  change  of  possession. 
This  assumed  as  a  matter  of  law  that  the  sale  was  without 
collusion  and  fraud  as  between  the  execution  creditor  and 
debtor.  When  the  execution  sale  is  regular  on  its  face,  the 
frima  facie  presumption  is  that  it  was  a  bona  fide  sale, 
but  it  may  be  impeached  for  fraud  and  collusion  between  the 
execution  creditor  and  debtor,  and  when  assailed  on  that 
ground,  it  is  a  question  of  fact  for  the  jury  to  determine 
whether  it  was  a   bona  fide  sale  on  execution,  giving  such 


Digitized  by 


Google 


Vt.]  CASWELL  V.  JONES.  468 


frma  facie  presumption  its  due  weight.  The  charge  of  the 
court  did  not  submit  that  question  to  the  jury.  Judevine  v. 
Weaks^  57  Vt.  278  ;  Boardman  v.  Keelcr^  i  Aik.  158 ;  Batch- 
elder  V.  Carter^  2  Vt.  168 ;  Austin  v.  Soule,^6  Vt.  645.  So 
far  as  we  can  discover  from  the  exceptions  and  that  part  of 
the  charge  furnished  us,  the  only  question  of  fact  submitted 
to  the  jury  in  respect  to  this  cow  was  whether  the  plaintiff 
purchased  her  of  Smith  as  she  claimed.  The  question  be- 
ing thus  limited,  what  the  court  said  in  relation  to  Joseph  C. 
Caswell's  preferring  to  have  Smith  attach  this  property  "and 
cover  it  and  protect  it  for  him,  rather  than  to  have  some  of 
his  other  creditors,"  could  have  no  possible  bearing  or  effect 
upon  the  jury  in  their  determination  of  the  question  of  the 
alleged  purchase  of  the  cow  by  the  plaintiff  from  Smith. 
Had  the  question  of  the  alleged  execution  sale  being  bona 
fide  or  not  been  submitted  to  the  jury,  then  the  language 
used  would  have  been  clearly  misleading  and  error. 
yudgment  reversed  and  cause  remanded. 


Digitized  by 


Google 


464  STATE  v.  EMERY.  [65 


STATE  V.  HARRY  EMERY. 


Orange  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rowell  and  Start,  JJ. 
Impeding  officer.     Assault  upon  assistant. 

1 .  One  may  impede  a  sheriff  in  the  service  of  process  by  assault- 

ing those  who  are  assisting  him  in  the  service. 

2.  In  such  case  it  is  no  defence  that  the  respondent  did  not  know 

that  the  officer  had  requested  the  assistance  of  those  as- 
saulted nor  that  their  assistance  was  unnecessary,  provided 
he  knew  that  the  officer  was  engaged  in  the  service  of  pro- 
cess and  that  those  assaulted  were  assisting  him. 

Information  for  impeding  an  officer.  Heard  upon  gen- 
eral demurrer  to  the  information  at  the  June  term,  1892, 
Tyler  J.,  presiding.  Demurrer  overruled.  The  respond- 
ent excepts.     The  opinion  states  the  case. 

7?.  Af.  Harvey  for  the  respondent. 

There  is  no  direct  allegation  that  the  officer  was  interfered 
with.     State  v.  Lovett,  3  Vt.  no. 

There  is  no  allegation  that  the  respondent  knew  that  those 
assaulted  were  acting  by  the  request  of  the  officer.  2  Bish. 
Crim.  Law,  340,  440,  557,  558,  688,  696;  State  \.  Downer 
and  Fuller^  8  Vt.  424. 

Geo,  L.  Stow^  State's  attorney,  for  the  State. 

The  manner  of  the  impeding  is  sufficiently  set  forth. 
State  V.  Doivner  et  al.^  8  Vt.  424. 
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TAFT,  J.  It  is  insisted  that  there  is  no  allegation  that 
Barron  was  in  any  direct  manner  interfered  with,  impeded 
or  hindered.  It  is  alleged  that  he  was  impeded  and  hin- 
dered by  an  assault  upon  his  assistants.  This  is  an  allega- 
tion of  impeding  him  in  a  direct  manner,  in  fact,  as  direct 
and  forcible  as  can  well  be  conceived. 

II.  It  is  insisted  that  the  information  is  defective  for  that 
there  is  no  allegation  that  the  respondent  knew  that  Locke 
and  Wallace  (the  assistants)  were  acting  by  Barron's  direc- 
tions, and  no  allegation  that  Barron  had  asked  them  to  as- 
sist him  and  no  allegation  that  it  was  necessary  for  Barron 
to  have  assistance.  If  the  respondent  knew  that  Barron  was 
serving  the  process  and  that  Locke  and  Wallace  were  as- 
sisting him  (and  it  is  so  alleged  in  the  information)  he  had 
no  right  to  assault  the  latter,  although  their  aid  was  unnec- 
essary and  they  were  volunteers.  An  officer  in  the  execu- 
tion of  process  may  take  such  assistance  as  he  deems  requis- 
ite, and  if  from  over-abundant  caution  he  takes  more  than  is 
necessary,  no  one  for  that  reason  has  a  right  to  assault  the 
assistants. 

TTie  information  is  sufficient^  the  judgment  was  correct^ 
the  same  is  affirmed  and  cause  remanded  for  trial. 
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RHODA  LOCKWOOD 


V. 


ELMER  V.  WHITE  AND  JOHN  L.  j6hNS0N. 


Windsor  County,  1893. 


Before  :     Taft,  Munson,  Start  and  Thompson,  JJ. 

Reformation  of  Mortgagee.     Bona  fde  purchaser.     Parol 
evidence.     Parties.  Laches. 

1 .  A  court  of  equity  may  reform  a   mortgage  so  as  to  include 

premises  intended  and  supposed  to  be  embraced,  even  after 
sale  and  foreclosure,  unless  tHe  rights  of  ^^^^fa^i/^  purchasers 
for  value  have  intervened. 

2.  One  who  purchases  the  property  upon  the  understanding  that 

it  is  coveted  by  the  mortgage  cannot  object ;  nor  can  one 
who  purchases  after  the  foreclosure  decree  has  become  ab- 
solute  with  knowledge  of  a  rumor  that  the  title  under  the 
mortgage  is  defective  and  that  the  mortgagee  is  in  posses- 
sion. 

3.  Parol  evidence  is  admissible  upon  the  question  as  to  whether 

there  was  a  mistake ;  and  as  to  whether  the  defendant  was 
a  bona  fide  purchaser. 

4.  The  mistake  was  made  in  1877,  ^"^  discovered  in  1884.   The 

defendant  acquired  his  title  in  Apnl  1 891,  and  first  took 
possession  under  it  in  November,  1891,  the  oratrix  having 
previously  been  in  exclusive  possession.  This  suit  was 
brought  to  the  May  term,  1892.  Held^  that  there  was  no 
laches  upon  the  part  of  the  oratrix  in  seeking  the  relief. 

5.  As  a  general  rule,  an  objection  for  want  of  proper  parties  can- 

not be  taken  for  the  first  time  upon  final  hearing. 

6.  One  who  has  parted  with  his  entire  interest  in  the  premises  is 

not  a  necessary  party  to  a  suit  to  reform  and  foreclose  a 
mortgage. 
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This  was  a  bill  to  reform  and  foreclose  a  mortgage  brought 
by  the  oratrix  against  Elmer  V.  White  and  John  L.  John- 
son. Johnson  disclaimed  and  White  answered  claiming  to 
be  the  owner  of  the  premises  which  it  was  sought  to  include 
in  the  mortgage.  Heard  upon  a  master's  report  at  the  De- 
cember term,  1892.  Tyler,  chancellor,  decreed,  ^royi^rma, 
that  the  mortgage  be  reformed  in  accordance  with  the  prayer 
of  the  bill,  that  the  defendant  White  be  enjoined  from  the 
prosecution  of  the  suit  for  a  partition  of  the  premises  which 
he  had  begun,  and  that  he  be  foreclosed  from  all  equity  of 
redemption  in  the  premises  unless  he  paid  on  or  before  a 
day  certain  the  amount  of  the  original  decree  with  interest. 
The  defendant  White  appeals.  The  facts  sufficiently  ap- 
pear in  the  opinion. 

Geo.  L.  Fletcher  and  W,   JV.  Stickney  for  the  oratrix. 

A  mortgage  may  be  reforn»ed  to  include  lands  omitted  by 
mistake.  Blodgettv,  Hoburt  ei  aL^  18  Vt.  414;  May  v. 
Adams ^  58  Vt.  74  ;  Beardsley  v.  Knight  et  aL^  10  Vt.  185  ; 
Bailey  et  ah  v.   Woodbury^  50  Vt.  166. 

Parol  evidence  is  admissible  to  show  the  mistake.  Tabor 
V.  alley  et  al.^  53  Vt.  487;  i  Sto.  Eq.  Jur.  ss.  140-142, 
153  ;  Eldridge  v.  Smith  et  aL^  34  Vt.  484. 

Gilbert  A.  Davis  for  the  defendant. 

The  oratrix  is  guilty  of  laches  in  not  having  applied  for 
relief.  King  et  al.  v.  White  d:  Hammond^  Exrs,^  6^  Yt. 
158;  2  Sto.  Eq.  Jur.,  s.  1,520;  Tabor  v.  Cilley,  53  Vt. 
487. 

The  rights  of  third  parties  have  intervened.  May  v.  Ad-- 
amsy  58  Vt.  74 ;  Barnes  v.  Camack^  i  Barb.  392  ;  Baker  v. 
Belknap,  27  Vt.  700. 

Equity  will  not  reform  a  deed  so  as  to  embrace  new  subject 
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matter.    Glass  v.  Hurlburt^  I02  Mass.  2  ;  Elder  v.  Elder ^  10 
Me.  80. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  oratrix  and  defendant  Johnson,  on  the 
5th  day  of  February,  1877,  made  an  agreement  by  which 
she  was  to  loan  him  seven  hundred  dollars  and  take  as  se- 
curity therefor  a  mortgage  of  all  his  real  estate.  They  ap- 
plied to  the  town  clerk  of  Chester  to  draw  the  mortgage  and 
understood  that  it  covered  all  the  real  estate  then  owned  by 
Johnson,  but  by  mistake  the  town  clerk  omitted  from  the 
description  thereof  one  undivided  half  of  a  store.  The  mis- 
take was  not  discovered  until  1884.  On  the  23d  day  of  De- 
cember, 1878,  Johnson's  assignee  in  insolvency  sold  the 
property  agreed  to  be  mortgaged  to  Elmer  D.  Keys  and  N. 
R.  Bardy,  subject  to  the  oratrix's  mortgage.  At  the  time 
Keys  and  Bardy  made  the  purchase,  they  understood  that 
the  mortgage  covered  the  entire  property.  In  1879  ^^  ^^*" 
trix  obtained  a  decree  of  foreclosure  against  Johnson,  Keys 
and  Bardy.  The  property  was  not  redeemed  and  the  ora- 
trix went  into  possession  of  all  the  premises  owned  by  John- 
son at  the  time  the  mortgage  was  executed  and  continued  in 
the  exclusive  possession  of  the  same  until  NoVember  15, 1891, 
when  defendant  White,  without  the  knowledge  of  the  oratrix, 
moved  into  the  tenement  over  the  store.  On  the  9th  day  of 
April,  1 89 1,  Keys  and  Bardy  conveyed  the  store  property  to 
defendant  White.  After  the  mistake  in  the  oratrix's  mortgage 
was  discovered  it  was  a  subject  of  conversation  in  the  neighbor- 
hood. White  heard  the  rumor  in  regard  to  the  defect  in  the 
oratrix's  mortgage  before  he  purchased  the  premises  and  he 
knew  that  the  oratrix  was  in  possession  claiming  title. 

The  power  of  the  court  of  chancery  to  reform  a  mortgage 
so  as  to  include  land  agreed  to  be  mortgaged  but  omitted 
from  the  description  therein  by  mutual  mistake  is  not  ques- 
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tioned,  and  a  mortgage  may  be  so  reformed  as  against  sub- 
sequent purchasers  of  the  omitted  land  unless  it  appears  that 
they  are  bona  fide  purchasers  for  a  valuable  consideration 
without  notice.  Blodgett  et  al.  v.  Hobart  et  aL^  i8  Vt.  414 ; 
May  V.  Adams,  58  Vt.  74.  Keys  and  Bardy  and  defend- 
ant White  cannot  be  regarded  as  such  purchasers.  Keys 
and  Bardy  made  their  purchase  understanding  that  the  ora- 
trix's  mortgage  covered  the  entire  property  and  White  knew 
at  the  time  he  made  his  purchase  that  the  oratrix  was  in  pos- 
session claiming  title.  He  also  knew  of  the  rumor  in  circu- 
lation that  there  was  a  mistake  in  her  mortgage,  and  if  he 
did  not  know  just  what  the  mistake  was  it  Js  his  own  fault ; 
he  heard  sufficient  to  put  him  upon  inquiry. 

The  parol  testimony  received  subject  to  the  defendants' 
exception  was  properly  admitted  and  considered  by  the 
master  upon  the  question  of  whether  there  was  a  mistake  in 
fact,  and  upon  the  question  of  whether  defendant  White  was 
a  bona  fide  purchaser  without  notice.  Tabor  v.  Cilley,  53 
Vt.  487. 

The  oratrix  has  not  slept  upon  her  rights  for  an  unreason- 
able time.  The  transaction  has  not  become  obscure  so  that 
it  is  difficult  to  do  entire  justice  in  the  premises.  The  parties 
to  the  original  transaction  are  living  and  the  proof  is  full 
and  clear.  Defendant  White  has  not  been  prejudiced  by  de- 
lay on  the  part  of  the  oratrix  in  asserting  her  claim  to  the 
premises  in  question.  He  acquired  his  claimed  title  in  1891 
with  knowledge  of  the  oratrix's  claim  to  and  possession  of 
the  property.  Keys  and  Bardy  took  their  title  and  allowed 
the  time  of  redemption  to  expire,  understanding  that  the  ora- 
trix's  mortgage  covered  the  property  she  now  claims ;  and 
they  and  all  others  interested  in  the  property  allowed  her  to 
take  possession  of  the  entire  property  after  the  time  of  re- 
demption had  expired  and  to  continue  in  the  uninterrupted 
possession  of  it  without  making  any  specific  claim  to  it  until 
1891.     Under  these  circumstances  it  would  be  inequitable  to 
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deny  the  oratrix  relief.  See  the  case  of  King  et  al,  v.  White 
&  Hammond^  Exrs.^  63  Vt.  158,  and  the  cases  there  cited. 

Defendant  \yhite  cannot  now  be  heard  upon  the  question 
of  whether  Keys  and  Bardy  should  have  been  joined  as  de- 
fendants. He  has  made  no  such  claim  in  his  answer ;  the 
question  is  raised  for  the  first  time  in  this  court.  As  a  gen- 
eral rule,  want  of  parties  cannot  be  insisted  upon  at  the  hear- 
ing if  not  insisted  upon  in  the  answer.  Bank  of  Bellows 
Falls  V.  Rutland  and  Burlington  /?.  7?.  Co.,  28  Vt.  470. 

When  the  want  of  parties  is  not  insisted  on  before  the 
final  hearing  the  court  will  proceed  and  give  such  relief  as 
the  orator  is  equitably  entitled  to,  if  it  can  do  so  without 
bringing  in  other  parties.  Cannon  et  al.  v.  Norton  et  aL 
14  Vt.  178.  In  this  case  fiill  relief  can  be  given  without  the 
presence  of  Keys  and  Bardy.  The  oratrix  does  not  seek  a 
personal  judgment  against  anyone ;  she  seeks  to  reform  and 
foreclose  her  mortgage.  Keys  and  Bardy  have  parted  with 
their  entire  right  and  title  in  the  premises  and  they  are  not 
necessary  parties.  Miner  v.  Smith,  53  Vt.  551  ;  Barton  v. 
Kingsbury,  43  Vt.  640. 

The  -pro  forma  decree  of  the  court  of  chancery  is  affirmed 
and  cause  remanded. 
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MARY  E.  BATES  v.  E.  W.  HORNER  ET  AL. 


Rutland  County,  1893. 


Before  :    Tyler,  Munson,  Start  and  Thompson,  JJ. 

Liability  0/ municipal  officers.     Official  act.     Immaterial 

error, 

1.  A  municipal  officer  is  not  liable  to  a  private  individual  for  the 

result  of  an  act  which  is  strictly  within  his  official  powers 
and  duties. 

2.  A  vote  of  village  trustees,  who  are  charged  with  the  duty  of 

maintaining  the  public  streets,  and  who  appoint  a  street 
commissioner  to  superintend  the  work  on  such  streets,  to 
purchase  a  ledge  outside  the  village  limits  and  locate  a 
stone  crusher  at  it  for  the  purpose  of  providing  stone  to  be 
used  on  the  streets,  is  an  official  act ;  nor  are  the  defend- 
ants made  liable  by  the  fact  that  they  were  acting  as  a 
committee  of  the  trustees  to  observe  the  operation  of  the 
crusher. 

3.  Questions  as  to  the  admission  of  testimony  are  immaterial, 

provided,  had  all  the  evidence  offered  by  the  excepting 
party  been  admitted,  and  all  that  objected  to  by  him  re- 
jected, it  would  still  have  been  the  duty  of  the  court  to 
direct  a  verdict  against  him. 

Case  for  the  negligence  of  the  defendants.  Plea,  the 
general  issue.  Trial  by  iury  at  the  March  term,  1892, 
Ross,  Ch.  J.,  presiding.  Verdict  for  the  defendant.  The 
plaintiff  excepts.     The  opinion  states  the  case. 

George  E,  Lawrence  and  y.  6\  Baker  for  the  plaintiff. 

That  the  plaintiff  has  failed  in  her  action  against  the  mu- 
nicipality for  this  same  injury  is  no  bar  to  the  present  action. 
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Bennett  v.  Whitney ^  94  N.  Y.  302  ;  Severin  v.  Eddy^  52 
111.  139;  Perry  v.  Averill^  37  Hun  363. 

The  location  and  operation  of  the  stone  crusher  was  not 
a  judicial  act.  Stone  v.  Augusta^  48  Me.  127  ;  McCord  \. 
High,  24  Iowa  336. 

A  public  officer  in  the  discharge  of  a  public  duty  must 
exercise  reasonable  care.  Adsit  v.  Brady ^  4  Hill  630; 
Nowell  V.  Wright^  3  Allen  166 ;  Hover  v.  Barkoof^  44  N. 
Y.  125  ;  Stone  v.  Augtista^  46  Me.  127  ;  Hayes  v.  Porter^ 
22  Me.  371  ;  Bennett  v.  Whitney^  94  N.  Y.  302  ;  McCord 
V.  High^  24  Iowa  336 ;  Hicks  v.  Dorn^  34  N.  Y.  47. 

Butler  &  Moloney  for  the  defendant. 

This  is  substantially  the  same  case  as  Bates  v.  Village  of 
Rutland^  62  Vt.  178,  and  that  decision  must  control  here, 
for  if  the  municipality  is  not  liable,  neither  are  its  officers 
when  acting  for  it.  Weller  v.  City  of  Burlington^  60  Vt. 
28 ;  Parker  v.  Nillage  of  Rutland,  56  Vt.  224 ;  Hill  v. 
Boston,  122  Mass.  344. 

The  decision  of  public  officers  within  the  scope  of  their 
official  authority  cannot  be  the  basis  of  a  private  action 
against  them.  Parker  Public  Health,  168  ;  Heald  v.  Lang, 
98  Mass.  581  ;  Johnson  v.  Dunn,  134  Mass.  522 ;  Denni-^ 
son  V.  Clark,  125  Mass.  216. 

The  act  of  the  trustees  in  locating  the  crusher  was  a  judi- 
cial one.       Winn  v.  Rutland,  52  Vt.  492 ;  Cooley,  Torts, 
p.  382  ;  Sag€\.  Laurain,  19  Mich.  137  ;     White  v.  Mans- 
field,  48  Vt.  20 ;  Nor.    Trans.  Co.  v.  City  of  Chicago,  99 
U.  S.  635. 

That  the  crif^her  was  located  outside  the  limits  of  the  vil- 
lage is  immaterial.  Fetch  v.  Gilnian,  22  Vt.  38;  Baxter 
V.   Winooski  T.  P.,  22  Vt.  114. 

The  opinion  of  the  court  was  delivered  by 

START,  J.     The  plaintiff's  evidence  tended  to  show  that 
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while  she  was  riding  in  the  village  of  Rutland  her  horse 
became  frightened  and  unmanageable  by  reason  of  the  ap- 
pearance and  noise  caused  by  the  operation  of  a  stone 
crasher,  located  partly  on  the  land  of  one  Engram  and 
partly  within  the  boundaries  of  the  highway,  and  a  little 
beyond  the  village  limits ;  that  the  horse,  by  reason  of  be- 
coming  so  frightened  and  unmanageable,  went  down  an 
embankment,  overturned  the  carriage,  and  severely  injured 
the  plaintiff. 

The  plaintiff's  evidence  also  tended  to  show  that  the  stone 
crasher,  as  erected,  located  and  operated,  was  a  public  nui- 
sance to  travellers  upon  the  highway,  and  that  the  defend- 
ants had  to  do  with  its  location,  erection  and  operation  on 
that  occasion.  The  right  to  maintain  and  keep  in  repair  the 
streets  and  highways  in  the  territory  embraced  within  the 
limits  of  the  village  of  Rutland  is  given  to  the  village  by  its 
charter,  and  the  regular  officers,  elected  by  the  village, 
having  control  of  such  maintenance  and  repair,  are  a  presi- 
dent and  eight  trustees.  The  trustees  are  authorized  by  the 
charter  to  appoint  a  street  commissioner,  and  by  the  charter 
it  is  made  the  duty  of  the  street  commissioner  to  superintend 
the  construction  and  repair  of  streets,  walks,  culverts, 
sewers  and  drains,  subject  to  the  authority  and  direction  of 
the  trustees.  By  an  ordinance  adopted  by  the  village,  it  is 
made  the  duty  of  the  trustees  to  appoint  a  street  commis- 
sioner, who  shall  have  in  charge  the  building  and  repairing 
of  all  streets  and  sidewalks  in  the  village,  the  purchasing 
of  material  and  procuring  of  labor,  under  the  direction  of 
the  trustees ;  and  it  is  provided  that  all  highway  money  shall 
be  expended  by  orders  drawn  in  favor  of  the  street  commis- 
sioner. The  defendants  were,  at  the  time  of  the  injury 
complained  of,  trustees,  and  had  been,  with  one  other  ap- 
pointed by  the  president,  a  street  committee  of  the  trustees.. 
The  trustees  purchased  stone  to  be  crushed  for  use  upon  the 
streets  and  highways  of  the  village,  taken  from  the  ledge 
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where  the  crusher  was  set  up  and  operated.  It  was  con- 
ceded in  argument  that  the  trustees  voted  to  locate  the  stone 
crusher  at  the  ledge. 

The  case  of  Bates  v.  Village  of  Rutland,  62  Vt.  178, 
was  an  action  in  which  the  plaintiff  sought  a  recovery  on 
account  of  the  injury  complained  of  in  this  case,  and  in  that 
case  it  was  held  that  the  officers  by  whom  the'  work  was 
being  prosecuted  were,  for  this  purpose,  public  officers,  and 
that  the  village  was  not  liable.  The  liability  of  public 
officers  to  individuals  for  negligence  in  the  exercise  of 
official  powers  and  the  performance  of  official  duties  is  fully 
discussed  in  Daniels  v.  Hathaway  et  al,^  65  Vt.  247,  and  it 
is  unnecessary  to  repeat  what  is  there  said.  That  case  and 
the  cases  there  cited  are  sufficient  authority  for  holding  that 
the  defendants  are  not  liable,  provided,  in  the  matter  com- 
plained of,  they  were  in  the  exercise  of  strictly  official 
powers  and  the  performance  of  strictly  official  duties. 

In  the  purchase  of  the  ledge  and  advising  and  voting  to 
there  locate  the  stone  crusher,  the  defendants  were  in  the 
exercise  of  strictly  official  powers  and  duties ;  and,  if  they 
acted  without  corruption  or  malice,  they  are  not  accountable 
to  an  individual  for  damages  resulting  from  such  acts.  In 
purchasing  the  ledge  and  voting  to  locate  the  stone  crusher 
the  trustees  were  adopting  measures  and  plans  for  the  im- 
provement and  repair  of  the  streets  and  highways.  It  was 
their  duty  to  adopt  plans  for  this  purpose.  In  so  doing 
they  were  required  to  exercise  judgment  and  discretion ; 
and  if,  by  reason  of  their  failure  to  exercise  the  highest 
degree  of  judgment  and  discretion,  their  plans  were  defect- 
ive, and  could  not  be  executed  without  creating  a  public 
nuisance  or  endangering  the  travelling  public,  they  are  not 
accountable  to  a  private  person  for  damages  resulting  from 
the  adoption  of  such  plans. 

In   Robinson  v.  Rohr  et  als.^  73  Wis.  436,  (2  L.  R.  A- 
(Wis.)  366),  it  is  said  that  a  board  of  street  commissioners, 
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when  they  determine  upon  the  work  and  adopt  plans  and 
specifications  of  it,  act  as  public  officers,  exercising  judicial 
and  legislative  powers,  and  they  are  not  amenable  to  any 
one  except  the  public  for  any  error,  negligence,  or  mere 
misfeasance  in  matters  within  their  jurisdiction. 

In  Wheeler  v.  City  of  Worcester^  lo  Allen  591,  it  is  said 
that  the  city,  by  its  properly  authorized  agents,  is  charged 
with  the  public  duty  of  constructing  and  maintaining  the 
public  streets.  It  must  construct  and  maintain  them  in  such 
places  and  in  such  manner  as  the  public  convenience  and 
necessity  require.  It  must  provide  for  the  disposal  of  the 
surface  water  which  falls  upon  them,  and  in  the  discharge 
of  this  duty  neither  the  city  nor  its  agents  can  be  proceeded 
against  in  an  action  of  tort  for  damages  sustained  by  a  pri- 
vate citizen. 

In  Urquhart  v.  City  of  Ogdensburgy  91  N.  Y.  67,  it 
was  held  that  a  municipal  corporation  is  not  liable  for  an 
injury  to  a  traveller  upon  its  streets,  resulting  from  the  con- 
struction of  a  sidewalk  upon  an  erroneous  plan  prepared  or 
approved  by  its  common  council ;  that  the  rule  is  well  set- 
tled that,  where  power  is  conferred  upon  public  officers  or  a 
municipal  corporation  to  make  improvements,  such  as 
streets  and  sewers,  and  keep  them  in  repair,  the  duty  to 
make  them  is  quasi  judicial  or  discretionary,  involving  a 
determination  as  to  their  necessity,  requisite  capacity,  and 
location,  and  that,  for  a  failure  to  exercise  this  power,  or  an 
erroneous  estimate  of  the  public  needs,  no  civil  action  can 
be  maintained. 

In  Lansing  V,  Toolan^  37  Mich.  152,  Cooley,  Ch.  J.,  in 
delivering  the  opinion  of  the  court,  said:  "In  planning 
public  works,  a  municipal  corporation  must  determine  for 
itself  to  what  extent  it  will  guard  against  possible  accidents. 
Courts  and  jurors  are  not  to  say  it  shall  be  punished  in 
damages  for  not  giving  the  public  more  complete  protection, 
for  that  would  be  to  take  the  administration  of  municipal 
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affairs  out  of  the  hands  to  which  it  has  been  entrusted  by 
law." 

The  evidence  did  not  tend  to  show  that  the  defendants 
acted  corruptly  or  maliciously,  or  that  they  acted  in  a  ca- 
pacity other  than  that  of  public  officers  in  the  exercise  of 
strictly  official  powers  and  the  performance  of  official  duties ; 
and  the  jury,  by  a  special  verdict,  have  found  that  the  action 
of  the  defendants  on  that  occasion,  and  in  locating  and 
operating  the  stone  crusher,  was  taken  in  their  capacity  of 
street  committee  and  trustees  in  good  faith,  according  to 
their  best  judgment.  It  is  stated  in  the  exceptions  that  the 
plaintiffs  evidence  tended  to  show  that  the  defendants  had 
to  do  with  the  location,  erection  and  operation  of  the  stone 
crusher,  but  it  does  not  appear  that  they  had  any  more  to  do 
with  it  than  other  members  of  the  board  of  trustees.  For 
aught  that  appears  in  the  exceptions,  the  acts  of  the  defend- 
ants in  respect  to  the  location,  erection  and  operation  of  the 
stone  crusher  were  all  official  acts.  It  appears  that  the 
■trustees  purchased  the  ledge  and  voted  to  there  locate  the 
stone  crusher.  By  this  purchase  and  vote  it  may  be  said 
that  the  defendants  had  to  do  with  the  location,  erection  and 
operation  of  the  stone  crusher,  but  the  act  of  purchasing  the 
ledge  and  voting  to  there  locate  the  stone  crusher  were 
official  acts.  It  does  not  appear  that  there  was  any  testi- 
mony tending  to  show  that  the  defendants  went  upon  the 
streets  and  participated  in  the  execution  of  the  orders  of  the 
trustees,  or  that  they  aided,  assisted,  participated  in  or 
superintended  the  erection  or  operation  of  the  stone  crusher. 
We  cannot  presume  that  they  performed  other  than  strictiy 
official  acts  for  the  purpose  of  finding  error  in  the  rulings 
of  the  court  below ;  error  must  affirmatively  appear.  If 
there  was  evidence  tending  to  show  that  they  became  labor- 
ers, operatives  or  superintendents  in  the  matter  of  setting  up 
and  operating  the  stone  crusher,  it  should  be  so  stated  in  the 
exceptions.      Unless  there  was  such  evidence,   the   court 
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should  have  ordered  a  verdict  for  the  defendants,  and  the 
plaintiff  has  not  been  harmed  by  the  failure  of  the  court  to 
charge  as  requested,  or  by  the  charge  as  given.  It  does 
not  affirmatively  appear  that  there  was  any  testimony  tend- 
ing to  show  that  the  defendants  were  ever  at  the  ledge  where 
the  stone  crusher  was  set  up  and  operated.  It  does  appear, 
from  one  of  the  special  verdicts,  that  the  stone  crusher  was 
being  operated  by  help  hired  by  the  street  commissioner,  in 
the  interest  of  the  village,  on  the  afternoon  of  July  12,  1888, 
in  the  presence  of  the  street  commissioner  and  the  defend- 
ants, who  were  present  as  a  street  committee  of  the  trustees 
to  observe  its  operation  and  to  consult  with  the  street  com- 
missioner about  its  work  and  other  matters  connected  with 
the  maintenance  and  repair  of  the  highways,  streets  and 
lanes.  There  is  nothing  in  this  finding  that  shows  that  the 
testimony  tended  to  prove  that  the  defendants  participated 
in  the  operation  of  the  stone  crusher,  or  that  they  acted 
other  than  in  an  official  capacity.  It  was  their  duty  to 
inform  themselves  in  regard  to  the  necessity  of  repairs  upon 
the  streets  and  the  best  methods  of  making  them,  in  order 
that  they  might  act  intelligently  as  members  of  the  board  of 
trustees. 

It  is  unnecessary  to  pass  upon  the  rulings  of  the  court 
upon  questions  relating  to  the  admission  and  rejection  of 
evidence.  If  all  the  evidence  offered  by  the  plaintiff  had 
been  admitted,  and  all  evidence  objected  to  by  the  plaintiff 
had  been  excluded,  it  would  still  have  been  the  duty  of  the 
court  to  have  ordered  a  verdict  for  the  defendants. 

Judgment  affirmed. 
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A.  J.  WILCOX  V.  GATE  &  BUNKER. 


Caledonia  County,  1893. 


Before  :     Taft,  Rowell,  Munson  and  Start,  JJ. 

Damage  to  leased  property  by  negligence  0/  lessee,     RenL 
Recoupment.     Parol  evidence. 

The  plaintiff  by  written  contract  leased  the  defendants  his  saw- 
mill for  a  specified  term.  The  defendants  took  posses- 
sion February  i,  and  operated  it  until  March  10  following, 
when  the  boiler  exploded  through  the  fault  of  the  defend- 
ants, rendering  the  property  unfit  for  use.  Soon  after  the 
explosion  they  notified  the  plaintiff  that  they  should  no 
longer  use  the  property  and  did  not.     Held^ 

1 .  That  the  plaintiff  could  recover  the  damages  done  his  property 

by  the  explosion. 

2.  That  he  could  recover  rent  from  February  1  to  March  10. 

3.  That  having  elected  to  recover  damages  for  the  destruction  of 

his  property,  he  could  not  also  have  rent  for  the  use  of  it 
after  March  10. 

4.  The  defendants  claimed  that  the  plaintiff  had  warranted  the 

boiler  capable  of  doing  the  work  which  was  required  of  it 
at  the  time  of  the  explosion,  and  the  referee  so  found,  if 
parol  evidence  of  the  plaintiff's  representations  made  be- 
fore the  execution  of  the  written  contract  was  admissible. 
Held^  that  such  evidence  was  not  admissible. 

5.  The  referee  reported  that  the  property  was  unfit  for  the  use 

for  which  it  was  leased  by  the  plaintiff,  but  failed  to  find 
fraud  or  deceit  upon  the  part  of  the  plaintiff.  Held^  that 
the  defendants  could  not  recoup  their  damages  occasioned 
by  the  explosion. 

Assumpsit.     Pleas,  the  general  issue  and  plea  in  off-set. 
Heard  upon  the  report  of  a  referee  at  the  June  term,  1892, 
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Thompson,  J.,  presiding,  judgment  for  the  plaintiff  to  re- 
cover dan:iages  for  the  destruction  of  the  engine  and  boiler 
and  the  amount  of  the  rent  in  arrear.  The  defendants  ex- 
cept. 

This  action  is  based  upon  a  written  contract  of  lease,  by 
which  the  plaintiff  leased  his  steam  saw-mill  to  the  defend- 
ants for  a  specified  term.  No  copy  of  the  lease  was  fur- 
nished the  reporter  and  it  does  not  appear  that  the  same  wa$ 
referred  to  before  the  court. 

Under  this  contract  the  defendants  took  possession  of  the 
property  on  the  first  day  of  February,  1886,  and  continued 
to  use  it  as  a  saw-mill  until  the  tenth  day  of  March,  1886, 
when  the  boiler  exploded,  entirely  destroying  the  boiler  and 
engine  and  seriously  damaging  the  building. 

The  plaintifif  was  not  a  practical  machinist  and  had  no 
knowledge  beyond  that  of  an  ordinary  man  as  to  the  use  of 
a  boiler  and  engine.  He  had  purchased  this  boiler  in  the 
summer  of  1884,  and  had  operated  it  himself  for  some  months 
before  leasing  it  to  the  defendants.  The  boiler  was  old  when 
he  purchased  it  and  he  caused  certain  repairs  to  be  made 
upon  it  after  it  came  into  his  possession.  Before  using  it 
himself  he  had  it  tested  by  cold  water  pressure  of  140  pounds 
to  the  square  inch.  The  boiler  was  provided  with  both  a 
safety-valve  and  a  steam-gauge,  and  while  the  plaintifif  oper- 
ated it  he  set  the  safety-valve  so  that  the  boiler  would  blow 
off  when  the  gauge  indicated  80  pounds  pressure.  Soon 
after  the  defendants  began  to  operate  the  property  it  was  ob- 
served that  the  safety-valve  and  steam-gauge  did  not  agree* 
Instead  of  undertaking  to  ascertain  what  the  cause  of  the 
disagreement  was  the  defendants  put  an  additional  weight 
upon  the  safety-valve  so  that  it  would  blow  ofif  when  the 
steam-gauge  indicated  100  pounds  pressure.  The  referee 
found  that  the  cause  of  the  explosion  was  the  negligence  of 
the  defendants  in   having  weighted  down  the  safety-valve 
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without  knowing  definitely  at  what  pressure  the  boiler  would 
blow  off. 

The  mill  was  intended  for  a  saw-mill  and  leased  for  that 
purpose.  The  engine  and  boiler  were  supposed  to  be  of  25 
horse-power.  The  defendants  claimed  that  before  executing 
the  lease  the  plaintiff  had  warranted  the  engine  and  boiler 
to  be  of  sufficient  capacity  to  run  the  board-saw  and  other 
machinery ;  that  it  was  not  of  such  capacity  and  would  not 
run  the  machinery  under  the  pressure  which  was  being  put 
upon  the  boiler  at  the  time  of  its  explosion. 

The  plaintiff  objected  to  the  admission  of  this  parol  testi- 
mony, but  the  master  received  it  subject  to  the  exception, 
and  found  solely  upon  the  strength  of  it  that  the  plaintiff  did 
make  the  representations  or  warranties  which  it  tended  to 
esfablish. 

The  defendants  claimed  that  the  engine  and  boiler  were 
utterly  unfit  for  the  purposes  for  which  they  were  leased 
and  that  the  plaintiff  was  guilty  of  fraiid  in  having  leased 
them  to  the  defendants  for  that  purpose.  The  referee  found 
that  they  were  unfit  for  the  work  contemplated  by  the  lease 
but  failed  to  find  that  the  plaintiff  was  guilty  of  any  fraud  or 
deceit  in  the  premises. 

Directly  after  the  explosion  the  defendants  notified  the 
plaintiff  that  they  should  no  longer  use  the  property  and  that 
if  loss  happened  to  it  in  its  then  condition  it  would  be  at  his 
risk.  They  also  sought  to  recover  under  their  plea  in  off- 
set, or  by  way  of  recoupment  in  this  suit,  their  damages  in- 
cident upon  the  fact  that  they  were  unable  to  use  the  mill 
for  the  purpose  of  sawing  out  the  stock  of  logs  which  they 
had  put  in.  The  referee  found  that  the  damages  to  the 
boiler  and  engine  were  $250,  and  that  the  damage  to  the 
mill  building  was  $75.  He  also  found  that  the  whole  amount 
of  the  rent  in  arrear  was  $147,  but  did  not  find  the  amount 
of  the  rent  from  Februarv  ist  to  March  loth. 
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P.  K.  Gleed  for  the  defendants. 

The  plaintiff  could  not  recover  rent  after  the  destruction 
of  the  property.  Womack  v.  Mc^iary^  28  Ind.  103  ;  Kew 
V.  Merchants^  Exchange  Co.^  92  Am.  Dec.  306  ;  Winter  v. 
Cornishy  5  Ohio  477  ;  Stock-well  v.  Hunter ^  11  Met.  448. 

The  defendants  should  have  been  allowed  to  recoup  their 
damages  arising  from  the  destruction  of  the  mill.  Randall 
V.  Farnuniy  52  Vt.  539. 

Geo.  M.  Powers  for  the  plaintiff. 

The  report  of  the  referee  does  not  fairly  find  either  a  war- 
ranty or  a  fraudulent  misrepresentation  upon  the  part  of  the 
plaintiff*;  hence  the  defendants  cannot  recoup.  Kerr, 
Fraud,  84  et  seq ;  Beeman  v.  Buck^  3Vt.  53  ;  Reed  v.  Wood^ 
9  Vt.  285  ;  Foster  v.  Estate  of  Cadwell,  18  Vt.  176  ;  Bond 
&  Green  v.  Clarke  35  Vt.  577  ;  Wallace  v.  Stone^  38  Vt.  607  ; 
Nye  v.  MerriafUy  35  Vt.  438. 

TAFT,  J.  The  defendants'  negligence  caused  damage 
to  the  plaintiffs  property,  viz. :  to  the  engine  and  boiler 
two  hundred  and  fifty  dollars,  to  the  mill  building  seventy- 
five  dollars.  The  plaintiflT  can  recover  these  items.  He 
can  also  recover  the  rent  of  the  premises  during  the  time 
they  were  occupied  by  the  defendants,  from  February  i, 
1886,  to  March  10,  1886,  at  the  rent  specified  in  the  con- 
tract. The  plaintiff  having  elected  to  recover  damages  for 
the  destruction  of  the  property,  cannot,  after  its  destruction, 
recover  rent.  The  contract  being  in  writing,  parol  evidence 
to  show  a  warranty  was  inadmissible.  The  referee  does  not 
find  fraud  nor  deceit  on  the  part  of  the  plaintiff  in  the  nego- 
tiations that  led  to  the  execution  of  the  contract.  The  de- 
fendants, therefore,  cannot  oflTset  nor  recoup  any  damages 
suffered  by  them. 

judgment  reversed  and  judgment  for  the  -plaintiff  to  re- 
31 
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cozier  the  item  of  two  hundred  andjifty  dollars  and  one  and 
one-third  month's  rent^  with  interest  on  said  sums  since  March 
lOy  1886^  and  said  sum  of  seventy-jive  dollars.  Amount  to 
be  commuted  by  the  clerk. 


BRIDGET  McQJJADE  v.  HENRY  HATCH. 


Rutland  County,  1893. 


Before  :    Tyler,  Munson,  Start  and  Thompson,  JJ. 

Proof  of  marriage.     Intoxicating  liquor.      Civil  damage 
occasioned  by  unlawfully  furnishing.     Evidence. 

1.  The  testimony  of  a  person  who  was  present  at  a  marriage 

ceremony  is  admissible  to  prove  the  marriage. 

2.  In  an  action   by   the  wife  to  recover  damage  resulting  from 

the  intoxication  of  her  husband  caused  by  liquor  unlaw- 
fully furnished  him  by  the  defendant,  evidence  that  the 
party,  of  which  the  husband  was  one,  called  for  beer  and 
drank  what  was  furnished  them  by  the  defendant,  and  that 
the  husband  drank  ale,  tends  to  show  that  the  defendant  fur- 
nished the  husband  intoxicating  liquor;  and  evidence  that 
it  was  supplied  as  a  beverage  in  a  place  provided  with  a 
bar  and  bottles  and  glasses  tends  to  show  further  that  it 
was  unlawfully  furnished. 

Action  under  R.  L.  s.  3,833  to  recover  damages  for  the 
death  of  the  plaintift^s  husband  resulting  from  intoxication 
caused  by  intoxicating  liquor  unlawfully  furnished  him  by 
the  defendant.  Plea,  the  general  issue.  Trial  by^  jury  at 
the  September  term,  1892,  Taft,  J.,  presiding.  Verdict 
and  judgment  for  the  plaintiff.     The  defendant  excepts. 

The  evidence  of  the  plaintiff  tended  to  show  that  her  hus- 
band and  several  others  went  into  a  room  in  the  village  of 
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Rutland  on  the  i6th  day  of  September,  1891 ;  that  the  room 
was  furnished  with  a  counter,  or  bar,  and  with  bottles  and 
glasses ;  that  the  defendant  and  one  other  person  were  be- 
hind the  bar  serving  out  drinks  as  they  were  called  for ;  that 
the  party  of  which  the  husband  was  a  member  called  sev- 
eral times  for  beer  and  drank  what  was  furnished  them  by 
the  defendant,  and  one  witness  testified  that  the  husband 
drank  ale. 

At  the  close  of  the  testimony  the  defendant  moved  for  a 
verdict  upon  the  ground  that  there  was  no  evidence  tending 
to  show  that  the  intoxicating  liquor  was  unlawfully  furnished. 
The  motion  was  overruled  and  the  defendant  excepted. 

To  prove  the  marriage  of  the  plaintiflf  the  parol  testimony 
of  a  person  who  was  present  at  the  marriage  ceremony  was 
admitted,  to  which  the  defendant  excepted. 

Geo,  E,  Lawrence  and  P,  M.  Meldon  for  the  defendant. 

Butler  &  Moloney  for  the  plaintiff. 

The  fact  of  marriage  was  properly  proven  by  parol. 
Northfieldw.   Vershire^  33  Vt.  no. 

Evidence  that  the  liquor  was  furnished  as  a  beverage  in  a 
public  saloon  tends  to  show  that  its  furnishing  was  unlaw- 
ful.    State  V.   Wooley,  59  Vt.  359 ;  State  v.  Nulty,  57  Vt. 

534- 

MUNSON,  J.  This  is  an  action  to  recover  the  damage 
sustained  by  the  plaintiff  through  the  death  of  her  husband, 
as  the  result  of  intoxication  caused  by  liquor  unlawfully  fur- 
nished by  the  defendant.  We  find  no  error  in  the  rulings 
of  the  court  below.  The  marriage  could  be  established  by 
the  testimony  of  a  witness  who  was  present  at  the  ceremony. 
Testimony  of  this  character  is  direct  evidence  of  the  fact  of 
marriage.  2  Greenl.  Ev.  s.  461.  State  v,  Hodgskinsy  19 
Me.  155  (36  Am.  Dec.  742).     See  Northfieldv.   Vershire, 
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33  Vt.  no.  Testimony  that  the  party  in  which  were  the 
witness  and  the  deceased  drank  what  was  furnished  upon  a 
call  for  beer,  and  that  what  the  witness  drank  was  ale,  was 
evidence  tending  to  show  that  ale  was  furnished  the  de- 
ceased. Testimony  that  the  liquor  was  sold  as  a  beverage 
in  a  saloon  containing  a  bar  provided  with  bottles  and  glasses, 
was  evidence  tending  to  show  that  it  was  unlawfully  furnished. 
It  was  not  necessary  for  the  plaintiff  to  go  further  and  show 
that  the  defendant  had  no  authority  to  sell.  There  could  be 
no  lawful  sale  without  a  license,  and  the  possession  of  a  li- 
cense is  matter  of  defense.  But  if  the  defendant  had  shown 
a  license,  the  testimony  referred  to  would  have  been  evidence 
tending  to  establish  an  unauthorized  sale.  State  v.  Nulty^ 
57  Vt.  543;  Graves  v.  Ranger^  52  Vt.  424;  State  v. 
Woolley,  SpVt.  357. 
yudgfnent  affirmed. 
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PATRICK  ROACH  v.  JOHN  B.  HEFFERNAN. 


Rutland  County,  1893. 


Before  :  Tyler,  Munson,  Start  and  Thompson,  JJ. 
Disseisin  in  ejectment.     Mesne  profits, 

1.  Held^  that  upon  the  facts  found  by  the  trial  court  as  to  the 

defendant's  possession  ejectment  would  lie. 

2.  In  an  action  for  mesne  profits  the  plaintiff  is  entitled  to  re- 

cover as  damages  the  annual  value  of  the  land  from  the 
time  of  the  accruing  of  his  title. 

Ejectment  for  a  slate  quarry.  Plea,  the  general  issue. 
Trial  by  court  at  the  March  term,  1892,  Ross,  Ch.  J.,  pre- 
siding. Judgment  for  the  plaintiff.  The  defendant  ex- 
cepts. 

The  following  were  the  facts  found  by  the  court  below 
bearing  upon  the  questions  of  possession  and  damages : 

**The  defendant  and  O.  M.  Temple  leased  from  the 
plaintiff  and  his  wife  certain  premises  with  the  right  of  quar- 
rying slate  therefrom,  as  shown  by  said  lease,  which  was 
put  in  evidence,  dated  April  18,  1883,  and  is  made  a  part 
hereof.  It  was  conceded  that  the  defendant  now  owns  all 
the  interest  conveyed  by  said  lease.  Soon  after  the  making 
of  the  lease  the  lessees  took  possession  of  the  leased  prem- 
ises, opened  a  slate  quarry  thereon,  and  worked  the  same 
until  about  four  years  ago,  each  party  occupying  according 
to  the  lease.  Since  that  time  no  slate  has  been  taken  from 
the  quarry,  and  the  defendant  has  not  kept  any  men  to  work 
there  continuously.  He  has  had  men  go  there  occasionally 
and  put  in  a  blast  and  blow  out  a  small  quantity  of  the  rock. 
About  two  years  ago  he  entered  and  pumped  out  most  of 
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the  water  from  the  pit.  When  he  quit  working  the  quarry 
he  took  the  pump  out  of  the  pit,  but  returned  it  or  another 
for  the  purpose  of  pumping  the  water  out  two  years  ago. 
It  was  then  again  taken  out  of  the  pit.  The  plaintiff's 
buildings  are  near  the  quarry,  and  at  the  present  time  the 
pump  is  kept  in  under  a  shed  belonging  to  the  plaintiff. 
An  old  derrick  belonging  to  the  defendant  has  remained  on 
the  leased  premises,  but  gone  somewhat  to  decay.  The 
plaintiff  has  frequently  claimed  to  the  defendant  that  he  had 
forfeited  his  lease  by  failure  to  work  the  quarry,  and  asked 
him  to  give  up  the  premises.  The  defendant  on  all  these 
occasions  has  claimed  that  he  had  not  forfeited  his  lease  and 
has  declined  to  give  up  the  quarry,  and  has  occasionally 
entered  by  his  help  and  put  in  a  blast  as  already  found,  but 
has  not  worked  the  quarry,  but  has  occupied  only  accord- 
ing to  the  lease,  as  aforesaid.  If  the  defendant  had  surren- 
dered the  premises  the  plaintiff  could  reasonably  have 
realized  a  profit  of  one  hundred  dollars  for  the  use  thereof 
during  the  time  covered  by  the  writ.  When  the  plaintiff 
rested  the  defendant  did  so,  and  claimed  on  the  facts  shown 
that  he  had  no  such  possession  of  the  premises  as  would 
uphold  a  recovery  in  ejectment. 

**  The  court  found  that  the  quarry  as  a  quarry  had  not 
been  so  worked  as  required  by  the  lease,  and  that  the  lease 
had,  by  its  terms,  become  forfeited  and  void,  and  held  that 
on  the  facts  the  defendant  was  sufficiently  in  possession  to 
uphold  the  action,  and  rendered  judgment  for  the  plaintiff 
to  recover  the  peaceable  possession  of  the  premises,  one 
hundred  dollars  damages  and  his  costs." 

y.  C,  Baker  for  the  defendant. 

Butler  &  Moloney  and  F.  /?.  Piatt  for  the  plaintiff. 

An  actual  deed  upon  record  is  a  sufficient  possession  to 
warrant  an  action  of  ejectment.  McDaniels  v.  Row^  17 
Vt.  674 ;  Chilson  v.  Buttolph^  12  Vt.  231 ;  Chamberlain  v. 
Donahue^  41  Vt.  306 ;  Lippel  v.  Kelley^  46  Vt.  524. 

The  rule  of  damages  was  correct.  Murphy  v.  Bolger^ 
60  Vt.  726. 
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THOMPSON,  J.  The  defendant  insists  that  he  had  no 
such  possession  of  the  demised  premises  as  will  sustain  an 
action  of  ejectment.  He  took  possession  of  the  same  under 
the  plaintiff's  lease,  and  has  ever  since  occupied  them  for 
the  purposes  for  which  they  were  leased.  It  is  true  that  he 
has  not  taken  slate  from  the  quarry  for  some  time,  but  he 
has  been  in  possession  of  the  premises  and  done  work  nec- 
essary for  operating  the  quarry  from  time  to  time,  like  blast- 
ing rock  and  pumping  water  from  the  quarry.  His  derrick 
has  remained  upon  the  premises.  The  plaintiff  frequently 
claimed  to  the  defendant  that  he  had  forfeited  his  lease  by 
failure  to  work  the  quarry,  and  asked  him  to  give  up  the 
premises.  The  court  below  expressly  finds  that  "the  de- 
fendant on  all  these  occasions  has  claimed  that  he  has  not 
forfeited  his  lease,  and  has  declined  to  give  up  the  quarry, 
and  has  occasionally  entered  by  his  help  and  put  in  a  blast, 
as  already  found,  but  has  occupied  only  according  to  the 
lease."  It  does  not  appear  that  the  plaintiff  has  ever  taken 
possession  of  the  premises  so  as  to  exclude  the  defendant 
from  exercising  all  the  rights  granted  to  him  by  the  lease. 
The  defendant  did  not  disclaim  when  this  suit  was  brought, 
but  stood  upon  the  rights  which  he  insisted  he  had  under  the 
lease,  until  the  trial  by  the  court.  The  court  below  has 
found  that  he  did  not  surrender  the  possession  of  the  prem- 
ises. It  did  not  err  in  holding,  on  the  facts  found,  that  the 
action  could  be  maintained.  Chilson  v.  Buttolph^  12  Vt. 
231  ;  Spear  v.  Ralphs  14  Vt.  400;  McDaniels  v.  Reed  et 
aL,\*j  Vt.  674. 

The  defendant  now  insists  that  the  rule  of  damages 
adopted  by  the  court  below  is  purely  speculative.  The  ex- 
ceptions do  not  disclose  that  this  point  was  raised  below. 
It  appears  that  the  court  found  that  the  use  of  the  demised 
premises,  during  the  time  they  were  unlawfully  detained  by 
the  defendant,  was  worth  one  hundred  dollars,  and  rendered 
judgment  for  that  amount  of  damages.     The  general  rule  in 
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an  action  for  mesne  profits  is  that  the  plaintiff  may  recover 
the  annual  value  of  the  land  from  the  time  of  the  accruing 
of  his  title.  This  is  only  another  way  of  saying  that  he  may 
recover  what  its  use  is  worth,  or  the  rent  therefor.  Lippeti 
V.  Kelley,  46  Vt.  516;  Sedgw.  Dam.  (5th  Ed.)  135,  125. 
This  was  the  rule  adopted  by  the  court  below. 

As  the  defendant  makes  no  point  in  his  brief  as  to  the 
admission  of  certain  evidence  to  which  exception  was  taken, 
there  is  no  occasion  for  us  to  consider  the  same. 

yudgfnent  affirmed. 


A.  A.  CHAMBERLAIN  v.  G.  S.  WHITNEY. 


Caledonia  County,  1893. 


Before  :     Taft,  Roavell,  Munson  and  Start,  JJ. 

Exempt  property ,      What  /acts  must  appear  in  suit  to  re- 
cover for.  No  presumption  of  fact  not  warranted  by 
record.     Assumption  of  fact  in  trial  below. 

1.  In  order  to  recover  for  property  as  exempt,  the  plaintiff  must 

show  all  the  facts  necessary  to  bring  the  property  within  the 
statute  of  exemption. 

2.  Where  the  plaintiff  claims  to  recover  for  a  wagon  under  a 

statute  exempting  a  wagon  or  ox-cart,  as  the  debtor  may 
elect,  it  must  affirmatively  appear  that  the  debtor  had  no 
ox-cart  or  that  he  elected  the  wagon  as  exempt. 

3.  The  supreme  court  will  not  presume  in  favor  of  a  judgment 

that  the  trial  court  drew  any  inference  or  found  any  fact 
not  fairly  warranted  by  the  facts  certified  up. 

4.  Where  the  exceptions  state  that  the  course  of  the  examination 

assumes  a  certain  fact,  that  fact  will  be  treated  as  in  the 
case. 
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5.    The  supreme  court  refused  to  recommit  the  case  for  a  further 
finding  of  fact. 

Trover.  Pleas,  the  general  issue  with  notice  of  special 
matter.  Trial  by  court  at  the  December  term,  1892,  Ross, 
Ch.  J.,  presiding.  Judgment  for  the  plaintiff.  The  defend- 
ant excepts. 

The  plaintiff  brought  suit  to  recover  the  value  of  a  wagon, 
harness,  and  saddle,  which  had  been  sold  by  the  defendant 
upon  execution,  on  the  ground  that  they  were  exempt  from 
attachment. 

In  reference  to  the  wagon  the  exceptions  stated  the  follow- 
ing facts  only : 

"  The  wagon  was  the  plaintiffs  only  wagon,  which  had 
been  built  over  about  five  years  ago  from  a  buggy  wagon 
into  a  strong  slat  wagon,  and  used  almost  wholly  by  the 
plaintiff  to  draw  his  feed,  butter  and  other  heavy  articles  in 
connection  with  the  farms  he  carried  on ;  it  was  capable  of 
carrying  a  load  of  half  a  ton  or  more." 

The  court  found  that  the  harness  was  used  with  the  wagon. 
Upon  the  question  whether  the  plaintiff  had  any  other  har- 
ness the  exceptions  stated  "The  plaintiff  was  not  asked  by 
either  party  whether  he  owned  any  other  harness,  but  the 
course  of  examination  assumed  he  did  not." 

The  court  found  the  value  of  the  harness  to  be  $4,  and  of 
the  wagon  $10,  and  gave  judgment  for  $14. 

E,  A,  Cook  for  the  defendant. 

The  plaintiff  must  affirmatively  show  all  the  facts  neces- 
sary to  bring  this  property  within  the  statute  of  exemption. 
Bourn  v.  MerriUy  22  Vt.  429;  Rollins  v.  Allison  et  al.y  59 
Vt.  188:   Connelly.  Fisk,  54  Vt.  381. 

Henry  C  Ide  for  the  plaintif!'. 

The  wagon  was  exempt.      Webster  v.  Ornc^  25  Vt.  40 ; 
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Mundell  v.  Hammond^  40  Vt.  641  ;  Row  ell  v.  Powell^  53 
Vt.  302  ;  Steele  v.  Li/ord,  59  Vt.  230. 

It  will  be  presumed  to  uphold  a  judgment  that  the  trial 
court  made  such  inferences  as  it  might  have  made  and  must 
have  made  to  render  the  judgment.  Smith  v.  Day^  23  Vt. 
656 ;  Emerson  v.  Toung^  18  Vt.  603  ;  Grain  v.  Crain^  33 
Vt.  15;  McCram  v.  Hallocky  30  Vt.  233;  Harrinian  v. 
School  Dist.y  2S  Vt.  313  ;  Siward\.  HejUtiy  20  Vt.  144; 
Pattee  v.  Pelton,  48  Vt.  182  ;  Wills  v.  Judd,  26  Vt.  617  ; 
Emery  v.  Tichouty  13  Vt.  15  ;  Stone  v.  Foster^  16  Vt,  546 ; 
Berchard  v.  Palmer^  18  Vt.  203  ;  Barber  v.  Britton^  26 
Vt.  112. 

ROWELL,  J.  It  is  too  well  settled  to  admit  of  question, 
that  in  order  to  recover  for  property  as  exempt  from  attach- 
ment the  plaintiff  must  show  all  the  facts  necessary  to  bring 
the  property  within  the  statute  of  exemption. 

It  is  found  that  the  wagon  was  the  plaintifTs  only  wagon. 
Its  kind  and  the  use  to  which  it  was  put  make  it  exempt,  if 
enough  else  appears  to  make  it  so.  Hickok  v.  Thayer^  49 
Vt.  372.  The  statute  provides  that  there  shall  be  exempt 
one  two-horse  wagon,  or  one  one-horse  wagon  used  for  pur- 
poses of  teaming,  or  one  ox-cart,  as  the  debtor  may  choose. 
It  is  not  found  whether  the  plaintiff  had  an  ox-cart  or  not, 
nor  whether  he  chose  the  wagon  for  exemption.  If  he  had 
an  ox-cart,  he  would  have  had  to  choose  the  wagon  in  order 
to  exempt  it.  Plaintiff  claims  that  as  all  reasonable  pre- 
sumptions are  to  be  made  in  favor  of  the  judgment,  we 
ought  to  presume  that  the  court  below  inferred  and  found 
from  the  facts  certified  up  that  the  plaintiff  did  not  have  an 
ox-cart;  and  he  makes  the  still  broader  claim,  that  if  any 
further  inferences  of  fact  are  necessary  to  uphold  the  judg- 
ment, the  presumption  is  that  the  court  below  made  them. 
This  last  claim  is  too  broad  to  be  sound.  The  true  rule  on 
this  subject  is  laid  dawn  in  Pratt  v.  Page^  32  Vt.  13,  to  the 
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effect  that  this  court  will  presume  in  favor  of  the  judgment 
that  the  court  below  inferred  such  facts  from  those  certified 
up  as  it  ought  to  have  inferred,  or  as  it  fairly  might  have  in- 
ferred. Applying  this  rule,  there  is  clearly  nothing  in  the 
record  from  which  the  court  below  could  have  fairly  in- 
ferred and  found  that  the  plaintiff  did  not  have  an  ox-cart. 
Indeed,  the  record  is  entirely  silent  on  that  subject ;  and  as 
said  in  Pratt  v.  PagCy  it  can  hardly  be  said  that  a  judgment 
is  fairly  sustained  that  is  made  to  rest  solely  on  the  presump- 
tion that  the  court  below  inferred  a  fact  that  does  not  fairly 
arise  from  those  certified  up. 

Nor  does  it  appear  that  the  course  of  the  trial  was  such 
as  to  amount  to  a  concession  that  such  was  the  fact.  The 
judgment  therefore  cannot  be  sustained  as  to  the  wagon. 

The  only  objection  made  to  the  judgment  for  the  harness 
is  that  it  does  not  appear  that  the  plaintiff  did  not  have  two 
other  harnesses  and  chose  this  one.  But  the  course  of  the 
examination  assumed  that  he  had  no  other  harnesses,  the  ex- 
ceptions say,  and  we  understand  this  to  mean  a  mutual  as- 
sumption, and  that  the  court  treated  it  as  a  concession  of 
that  fact.  The  court  had  a  right  to  treat  the  case  as  the 
parties  treated  it,  and  to  decide  it  accordingly,  as  it  mani- 
festly did  on  this  point.  Hence  the  judgment  for  the  har- 
ness was  correct.  The  saddle  was  not  included  in  the  judg- 
ment. 

The  plaintiff  now  asks  to  have  the  cause  remanded,  that 
he  may  show  that  he  did  not  have  an  ox-cart,  which  he  as- 
serts to  be  the  fact.  But  it  would  hardly  be  warrantable  to 
do  that,  with  nothing  to  show  why  he  did  not  make  that 
proof  on  trial.  And  besides,  the  value  of  the  wagon  is  so 
small,  only  $io,  that  it  is  better  for  the  plaintiff  that  the  liti- 
gation should  stop  here. 

Judgment  reversed  andjudgfitent/or  the  plaintiff  for  $4^ 
the  value  of  the  harness. 
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ORLEANS  COUNTY  v.  STATE  AUDITOR. 


Orleans  County,  1893. 


Before  :  Ross,  Ch.  J.,  Rowell,  Start  and  Thompson,  JJ. 

Expense  of  furnishing  water  for  court  house  and  Jail. 

Under  No.  100,  Acts  of  1882,  the  State  should  pay  the  necessary 
expense  for  water  used  in  and  about  the  court  house,  but 
not  for  that  used  in  the  jail. 

This  was  a  petition  for  a  mandamus  directing  the  State 
auditor  to  draw  an  order  for  certain  w'ater  rents  accruing  in 
connection  with  the  court  house  and  jail  in  Orleans  county. 
Heard  upon  answ^er  and  an  agreed  statement  of  facts  at  the 
May  term,  1893. 

The  only  question  presented  for  determination  by  the 
agreed  statement  was  whether,  under  No.  100,  Acts  1882, 
the  State  was  liable  to  refund  to  the  county  the  amounts  paid 
by  it  as  water  rents  for  the  water  supplied  to  the  county 
court  house  and  jail. 

Crane  &  Alfred  and  W.   W.  Miles  for  the  petitioner. 

The  manifest  intention  of  the  legislature  was  that  the 
county  should  furnish  the  buildings  and  the  State  pay  the 
current  expenses,  and  such  has  been  the  practical  construc- 
tion of  the  statute  in  respect  of  everything  except  water. 
Nichols  V.  Free  Press  Association^  45  Vt.  7  ;  Ryegate  v. 
Wardsboro^  30  Vt.  750. 

F,  D,  Hale  and  Bates  £:  May  for  defendant. 
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Certainly  the  statute  does  not  include  the  jail,  and  it  is 
insisted  that  a  fair  construction  of  it  makes  the  county  a 
landlord,  with  the  obligation  to  furnish  whatever  a  landlord 
does  with  his  tenement,  which  usually  includes  the  water. 
Coolidge  V.  Hagerj  43  Vt.  9 ;  Moffatt  v.  Henderson^  50  N. 
Y.  211;  Sherman  v.  Williams^  113  Mass.  481;  Gould, 
Waters,  305  ;  Garner  v.  Hannah^  6  Duer  (N.  Y.)  262  ; 
Wyman  v.  Farrer^  35  Me.  64;  Pratt  v.  Paine ^  119  Mass.' 

439- 

ROWELL,  J.  No.  100,  of  the  Acts  of  1882,  as  en- 
grossed, provides  that  each  county  in  the  State  shall  provide 
a  good  and  suitable  building  for  the  holding  of  the  county 
court,  the  supreme  court  and  the  court  of  chancery,  keep 
them  in  repair,  and  provide  all  necessary  furniture,  and  that 
"all  other  expenses  connected  with  the  courts"  shall  be  paid 
by  the  State,  including  the  entire  expenses  of  the  general 
term  of  the  supreme  court. 

In  the  agreed  statement  and  in  the  petitioner's  brief  the 
case  is  put  solely  on  this  statute,  and  hence  it  is  a  mere 
question  of  its  construction,  beyond  which  we  are  not  called 
upon  to  go. 

The  requirement  to  provide  a  good  and  suitable  building 
refers  to  the  structure,  and  does  not  include  supplying  it 
with  water.  Nor  does  such  supplying  pertain  to  keeping 
the  building  in  repair,  nor  to  furnishing  it ;  but  it  comes 
within  '*  other  expenses  connected  with  the  courts,"  and 
therefore  must  be  paid  for  by  the  State. 

But  we  do  not  think  this  act  refers  to  expenses  connected 
with  jails,  but  only  to  expenses  more  immediately  connected 
with  the  courts.  It  may  be  that  there  is  no  reason  for  a  dis- 
tinction, but  this  is  the  way  the  act  strikes  one  on  first  read- 
ing, and  its  language  is  not  apt  for  greater  scope.  The 
legislature  of  1884  manifestly  gave  it  this  construction,  for 
it  provided  by  act  No.  155  that  the  expense  of  fuel  for 
warming  jails  shall  be  paid  by  the  State.     This,  of  course,. 
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was  unnecessary  if  the  act  of  1882  covered  the  subject.  We 
are  content  to  adopt  this  construction,' for  we  think  it  cor- 
rect. The  State,  therefore,  is  not  to  pay  for  water  to  the 
jail. 

It  being  agreed  that  a  mandamus  shall  issue  for  an  order 
for  such  amount  as  the  court  decides  is  for  the  State  to  pay, 
the  defendant  is  commanded  to  draw  an  order  on  the  State 
treasurer  in  favor  of  the  petitioner  for  the  sum  of  $61.38, 
which  is  the  amount  of  rent  for  water  to  the  court  house. 
As  the  State  does  not  pay  costs,  no  costs  are  awarded  to  the 
petitioner. 


D.  H.  BEDELL 


V. 


E.  O.  TRACY,  SURVIVING  PARTNER. 


Lamoille  County,  1892. 


Before  :     Ross,  Cn.  J.,  Rowell,  Tyler  and  Munson,  JJ. 

Statute    of  frauds.     Sale    of  lands.     Recovery    of  fart 

payment.     Permanent  improvememts.     Statute  of 

limitations. 

In  December,  i88i,the  defendant  was  the  owner  of  an  overdue 
mortgage  upon  a  saw  mill,  the  mortgagor  behig  in  posses- 
sion, and  then  made  a  contract  with  the  plaintiff  that  if 
the  plaintiff  would  obtain  possession  of  the  property  he, 
the  defendant,  would  sell  him  the  same  for  a  fair  price  and 
allow  towards  the  purchase  price  whatever  the  plaintiff 
might  pay  to  obtain   possession.     Thereupon  the  plaintiff 
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leased  the  premises  for  an  annual  rent  of  $4759  paying  $175 
down.  By  the  terms  of  this  lease  the  plaintift  had  the  right 
to  purchase  the  property.  Under  it  the  plaintiff  took  posses- 
sion, and  held  the  same  until  August,  1882,  when  he  trans- 
fen-ed  his  possession  to  C.  under  a  contract  for  sale.  C. 
held  possession  until  August,  1883,  when  the  mortgagor 
re-entered  for  non-payment  of  rent,  and  conveyed  the 
premises  to  the  defendant.  In  June,  1882,  the  plaintiff 
made  an  oral  contract  with  the  defendant  for  the  purchase 
of  the  premises.  By  the  terms  of  this  contract  the  pur- 
chase price  was  to  be  $1,775.  '^^^  $'75  already  paid 
was  to  be  treated  as  a  part  payment  towards  this;  the 
plaintiff  paid  $200  more,  and  the  defendant  was  to  deed 
when  the  interest  of  the  mortgagor  was  gotten  rid.  of. 
This  contract  the  defendant  subsequently  refused  to  carry 
out  upon  tender  by  the  plaintiff.  At  the  time  the  plaintiff 
gave  possession  to  C.  he  agreed,  as  a  part  of  the  contract 
of  sale,  to  make,  and  did  make,  certain  permanent  improve- 
ments upon  the  property  and  when  the  defendant  refused 
to  convey  to  the  plaintiff  he  promised  to  pay  him  what 
these  improvements  were  reasonably  worth.  In  a  suit  in 
general  assumpsit,  and  in  special  assumpsit  upon  the  con- 
tract, Held^ 

1.  That  no  action  would  lie  upon  the  oral  contract. 

2.  That  the  plaintiff  could  recover  the  $200  and  interest. 

3.  That   he  could  not  recover    the   $175,  that  never  having 

come  to  the  use  of  the  defendant. 

4.  That  he  could  not  recover  the  value  of  the  permanent  im- 

provements, the  promise  to  pay  for  them  being  without 
consideration. 

5.  That  the  statute  of  limitations  would  begin  to  run  as  to  the 

$2cx>  from  the  date  of  the  defendant's  refusal  to  perform. 

6.  Where  there  is  error  in  the  proceedings  below  and  the  su- 

preme court  is  in  doubt  upon  the  record  what  judgment 
should  be  rendered  upon  a  special  verdict,  the  case  will 
be  remanded. 

Assumpsit.  Pleas,  the  general  issue  and  statute  of  lim- 
itations. Trial  by  jury  at  the  December  term,  1891,  Thomp- 
son, J.,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
The  defendant  excepts.     The  case  appears  in  the  opinion. 

y.  K.  Darling  for  the  defendant. 
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Geo.  M.  Powers  and  P.  K.  Gleed  for  the  plaintiff. 

The  plaintiff  should  recover  upon  the  ground  that  the  de- 
fendant equitably  owes  him  the  sums  siied  for,  and  parol 
evidence  is  admissible  to  show  the  facts  from  which  this 
equity  springs.  Welch  &  Vance  v.  Darlings  56  Vt.  136; 
Gifford  V.   Willard,  55  Vt.  36. 

The  cause  of  action  did  not  accrue  until  the  defendant  re- 
fused  to  perform.      Cobb  v.  Hall^  29  Vt.  510. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  defendant  is  sued  as  the  surviving 
partner  of  J.  P.  &  E.  O.  Tracy.  The  action  is  assumpsit, 
upon  the  common  counts  and  one  special  count  alleging  that 
on  the  14th  day  of  June,  1882,  the  plaintiff  entered  into  a 
contract  with  the  Tracys  whereby  they  agreed  to  deed  to 
him  a  certain  saw  mill  and  appurtenances,  upon  the  receipt 
of  two  hundred  dollars,  and  a  mortgage  back  securing  the 
payment  of  thirteen  hundred  dollars  ;  and  that  he  agreed  to 
purchase  the  same  on  these  terms ;  that  he  paid  them  the 
two  hundred  dollars,  entered  upon  the  premises  and  made 
large  repairs ;  that  they  refused  to  deed  the  premises,  and 
on  June  13,  1883,  entered  upon  the  premises,  ousted  the 
plaintiff,  and  thereby  deprived  him  of  the  benefit  of  his  pay- 
ment, and  his  expenditures,  to  his  damage.  The  defendant 
pleaded  the  general  issue,  statute  of  limitations,  and 
gave  notice  of  special  matter  in  defence.  On  the  trial, 
the  plaintiff  sought  to  recover  a  payment  of  $175,  of 
$200,  and  for  expenditures  upon  the  mill  for  repairs  and 
adding  a  new  water  wheel.  The  contract  and  arrange- 
ment between  the  plaintiff  and  the  Tracys  rested  in  parol. 
The  defendant  seasonably  excepted  to  any  oral  testimony 
to  establish  the  same,  and  especially  excepted  to  the  charge 
of  the  court  upon  the  right  of  the  plaintiff'  to  recover  the 
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$175.  To  understand  fully  the  force  of  these  exceptions, 
it  becomes  necessary  to  state  the  substance  of  the  plaint- 
iff's testimony.  The  Tracys  held  an  overdue  mortgage 
on  certain  premises,  including  a  saw  mill,  in  December, 
1881 ,  which  were  then  in  the  possession  of  the  mortgagor. 
The  plaintiffs  testimony  tended  to  show  that  during  that 
month  he  made  an  arrangement  with  them  by  which  they 
promised  that  if  he  could  arrange  with  the  mortgagor  so  that 
he  could  go  into  possession  of  the  property,  they  would  sell 
the  property  to  him  at  a  price  that  would  be  satisfactory, 
and  allow  him  towards  that  price  whatever  he  should  pay 
the  mortgagor  to  obtain  possession ;  that  acting  under  this 
arrangement,  on  January  17,  1882,  he  obtained  from  the 
mortgagor  a  lease  of  the  prjoperty  by  paying  him  $175.  A 
copy  of  the  lease  was  put  into  the  case.  The  lease  was  for 
one  year,  at  the  rent  of  $475,  with  the  right  to  have  it  ex- 
tended -for  another  year  at  the  rent  of  $500.  The  plaintiff 
paid  down  $175.  The  lease  gave  the  plaintiff  the  right  to 
purchase  the  premises  by  paying  the  defendants'  mortgage, 
and  one  other  claim  which  rested  on  the  premises.  If  he 
purchased,  the  rent,  except  the  $175,  was  to  goto  pay  the 
mortgage  and  other  claim.  In  that  case  the  mortgagor  was 
to  retain  the  $175.  If  he  did  not  elect  to  purchase,  the  $175 
was  to  be  applied  on  the  first  year's  rent.  If  the  rent  was 
not  paid  as  it  became  due,  the  mortgagor  had  the  right  to 
re-enter  and  take  possession  of  the  premises.  The  plaintiff 
did  not  elect  to  purchase,  failed  to  pay  the  rent  as  it  fell  due, 
and  the  mortgagor  reentered  August  7,  1883,  took  posses- 
sion of  the  premises,  and  then  surrendered  them  to  the  de- 
fendants, as  mortgagees.  It  was  not  claimed  that  the  $175 
paid  the  mortgagor,  ever  came  to  the  defendants,  nor  was 
there  any  testimony  tending  to  show  that  it  ever  enured  to 
their  benefit  in  any  way.  The  plaintiff's  testimony  tended 
to  show,  and  the  jury  have  found  in  accordance  with  his  tes- 
timony, that  on  June  14,  1882,  he  made  an  oral   contract 
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with  the  Tracys  by  which  he  purchased  and  they  sold  him 
the  premises  for  the  sum  of  $i,77S,  and  that  the  $175  paid 
the  mortgagor  was  considered  and  treated  as  a  payment  of 
so  much  towards  the  premises ;  that  he  then  paid  $95,  and 
soon  after  paid  $105  more,  and  was  to  pay  another  $200 
with  interest  on  the  $1,400,  when  the  Tracys  got  rid  of  the 
interest  of  the  mortgagor ;  and  they  were  then  to  deed  to 
him,  and  he  was  to  mortgage  back  to  secure  the  payment  of 
the  remainder  of  the  purchase  money.  The  defendant  ad- 
mitted an  oral  trade,  but  denied  that  the  $175  was  to  be  con- 
sidered a  payment  towards  the  premises,  and  claimed  that 
rtie  sale  was  for  $1,600,  that  the  plaintiff  was  to  pay  $500, 
before  the  deed  was  to  be  given,  which  he  never  did  nor  of- 
fered to  do.  The  plaintiff  entered  into  possession  of  the 
premises  under  his  lease  from  the  mortgagor,  and  remained 
in  possession  until  August  23,  1882,  when  he  bargained  the 
premises  to  A.  A.  Caldwell  and  gave  him  a  bond  for  a  deed. 
.Caldwell  took  possession  of  the  premises  and  remained  in 
possession  as  a  purchaser  from  the  plaintiff  until  August  7, 
1883,  when  the  mortgagor  took  possession  under  the  lease 
for  condition  broken,  and  surrendered  possession  to  the 
Tracys  as  mortgagees,  to  whom  he  attorned.  Under  this 
contract  between  the  plaintiff  and  Caldwell,  the  plaintiff 
made  the  repairs  and  expenditures  upon  the  mill  for  which 
he  claimed  to  recover.  The  parties  were  at  variance  in  re- 
gard to  which  had  failed  to  perform  the  oral  agreement  for 
the  sale  of  the  premises,  and  in  some  other  respects,  which 
the  jury  have  solved  in  favor  of  the  plaintiff.  The  plaintiff 
did  not  claim  that  he  had  kept  and  performed  the  terms  of 
the  lease  from  the  defendants'  mortgagor,  nor  did  he  deny 
the  mortgagee's  right  of  re-entry.  It  does  not  appear  that 
the  plaintiff  ever  paid  any  one  any  rent  under  the  lease  ex- 
cept the  $175.  These  are  the  facts  which  were  either  un- 
controverted,  or  there  was  evidence  tending  to  establish,  ma- 
terial to  the  consideration  of  the  exceptions. 
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I.  The  contract  was  executory,  unwritten,  and  related 
to  real  estate.  No  action  of  law  nor  in  equity  could  be 
maintained  upon  the  naked  contract,  either  to  enforce  it  or  to 
recover  damages  for  non-performancfe  of  its  provisions.  The 
contract  was  not  unlawful,  but  its  enforcement  is  forbidden 
by  statute.  R.  L.  981.  Meach  v.  Stone  &  Perry ^  Admrs.y 
I.  D.  Chipman,  182:  Hibbard  v.  Whitney^  13  Vt.  21. 
Where  possession  has  been  given  and  taken  of  the  premises 
and  the  contract  so  far  performed  that  it  would  be  a  fraud 
upon  the  purchaser  to  deny  specific  performance,  equity  will 
compel  such  performance.  Sutton  v.  Estate  of  Sutton^  13 
Vt.  71.  Payment  of  the  purchase  money  is  not  such  part 
performance.  Buck  v.  Pickwell^  27  Vt.  157 ;  Fitch  v. 
Burk^  38  Vt.  687  ;  Sterling  v.  Baldwin^  42  Vt.  309.  Such 
an  oral  agreement  conveys  no  interest  in  the  land*  Whitcher 
v.  Morey^  39  Vt.  459.  Even  when  there  is  a  tender  of  con- 
veyance unaccepted  it  does  not  entitle  the  vendor  to  main- 
tain an  action  for  the  price.  King  v.  Smithy  33  Vt.  22. 
When  the  conveyance  is  made  and  accepted,  in  fulfillment 
of  such  a  contract,  an  action  lies  for  the  price.  Roberts  Di- 
gest, 339.  pi.  50  and  cases  cited.  When  the  purchaser  has 
paid  a  part  of  the  price  and  tenders  full  performance,  and 
the  vendor  on  proper  demand  refuses  to  perform,  the  pur- 
chaser may  recover  the  money  paid  with  interest,  because  it 
is  money  in  the  vendor's  hands  belonging  to  the  purchaser, 
for  which  he  has  received  and  the  vendor  paid  no  considera- 
tion, through  the  vendor's  refusal  to  perform.  But  if  the 
vendor  is  ready  to  perform,  no  recovery  of  the  price,  or  of 
part  of  the  price  paid,  can  be  had.  Cobb  v.  Hall^  29  Vt. 
510,  33  Vt.  233  ;  Shaw  v.  Shaw,  6  Vt.  69 ;  Smith  v.  Smith, 
14  Vt.  440.  The  jury  under  the  charge  have  found  the  pa- 
rol contract  as  claimed  by  the  plaintiff  and  that  he  tendered 
performance  and  the  Tracys  refused  to  perform.  These 
facts  entitle  the  plaintiff  to  recover  the  $200  with  interest, 
which  he  had  paid  towards  the  purchase.     It  was  admissible 
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for  him  to  prove  these  facts,  because  they  showed  how  this 
money  belonging  to  the  plaintiff  came  to  be  in  the  hands  of 
the  Tracys.  Such  recovery  is  not  upon  the  parol  contract 
for  the  sale  of  real  estate,  but  for  money  had  and  received  by 
the  vendor,  for  which  he  returned  no  consideration  through 
his  refusal  to  perform  the  contract.  The  right  of  acdon 
arose  upon  the  refusal  of  the  defendant  to  perform  the  un- 
written contract.  This  eliminates  any  question  of  the  statute 
of  limitations,  inasmuch  as  such  refusal  was  within  six  years 
of  the  commencement  of  the  action.  The  recovery  of  this 
sum  could  be  had  under  the  general  counts. 

IL  But  the  $175  stands  differently.  That  sum  never 
came  to  the  Tracys  nor  enured  to  their  benefit.  It  was  paid 
to  the  mortgagor  as  rent.  The  plaintiff  went  into  possession 
of  the  premises  under  the  mortgagor  and  held  possession 
under  him  for  the  full  term  for  which  this  money  was  paid. 
As  tenant  he  could  not  dispute  the  title  of  his  landlord,  the 
mortgagor.  He  never  was  in  possession  under  the  Tracys. 
They  did  not  obtain  possession  until  the  plaintiff's  possession 
had  been  terminated  by  the  re-entry  of  the  mortgagor  for  non- 
payment of  the  rent.  The  provision  in  the  lease  which  gave 
the  plaintiff  the  right  to  purchase  of  the  mortgagor  by  the 
payment  of  the  Tracy  mortgage  and  other  claim  resting 
upon  the  property,  he  did  not  avail  himself  of.  He  elected 
not  to  purchase.  Neither  did  he  pay  any  of  the  rent  to  the 
Tracys,  stipulated  in  the  lease  between  him  and  the  mort- 
gagor to  be  paid  them.  They  were  not  parties  to  the  lease 
and  could  not  enforce  its  provisions  and  none  of  the  stipula- 
tions therein  enured  to  their  benefit.  Hence  the  plaintilF 
could  not  recover  the  $175,  as  money  had  and  received  by 
the  Tracys,  and  which  they  held  for  his  benefit  when  they 
declined  to  carry  out  the  unwritten  contract  for  the  sale  of 
the  real  estate.  Neither  did  the  plaintiflTpay  this  sum  to  the 
mortgagor  at  the  legal  request  of  the  Tracys.  When  he 
took  the  lease  and  paid  the  $175  to  the  mortgagor,  in  January, 
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1882,  no  unwritten  contract  in  regard  to  the  mill  and  prop- 
erty existed  between  the  plaintiff  and  the  Tracys.  The  De- 
cember before  they  had  told  him  if  he  secured  possession  of 
the  premises  they  would  make  a  favorable  contract  with 
him.  But  no  such  contract  was  concluded  until  June  14, 
1882.  When,  therefore,  the  plaintiff  paid  the  $175  to  the 
mortgagor,  on  rent  under  the  lease,  he  paid  it  on  his  own  ac- 
count, for  his  own  benefit,  and  without  any  request  from  the 
Tracys  which  would  raise  any  liability  on  their  part  in  any 
way  to  refund  the  $175  to  him.  Then,  he  and  the  Tracys 
had  no  legal  or  contract  relations,  written  or  unwritten,  in  re- 
gard to  the  property.  Such  unwritten  contract  relations  did 
not  mature  until  June  14,  1882.  The  plaintiff  could  not 
therefore  recover  this  sum  on  the  count  for  money  paid  to 
their  benefit  at  their  request.  The  only  ground  of  recovery 
for  this  sum  rests  upon  the  clause  of  the  unwritten  agree- 
ment of  June  14,  1882,  that  it  should  be  a  payment  of  that 
amount  towards  the  purchase  of  the  real  estate  agreed  to  be 
sold.  The  plaintiff  must  recover  this  sum,  if  at  all,  by  force 
of  this  unwritten  agreement.  This  the  statute  forbids.  It 
was  error  to  admit  unwritten  testimony  to  establish  the  con- 
tract of  June  14,  1882,  for  this  purpose. 

III.  The  recovery  for  what  the  repairs  and  articles  of 
personal  property  added  to  the  property  by  the  plaintiff 
while  he  was  lessee  of  the  mortgagor  were  reasonably  worth 
does  not  arise  out  of  the  original  unwritten  contract  for  the 
sale  of  the  mill  between  the  plaintiff  and  the  Tracys,  but, 
as  found  by  the  jury,  rests  upon  another  contract  in  regard 
to  the  same  property  as  it  came  into  the  hands  of  the  Tracys 
when  and  after  they  took  possession  as  mortgagees.  The 
jury  have  found  that  while  the  plaintiff  and  Caldwell,  who 
was  in  possession  under  him,  were  in  possession  of  the  mill, 
the  plaintiff  repaired  the  old  water  wheel,  added  a  new  one, 
and  added  some  personal  property  or  fixtures,  such  as  belts 
and  saws ;  and  that  the  Tracys,  when  they  rtfused  to  carry 
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out  their  original  unwritten  contract  for  the  sale  of  the  mill, 
agreed  to  purchase  these  and  to  pay  the  plaintiff  what  they 
were  then  reasonably  worth.  The  defendants  excepted 
specially  to  the  admission  of  any  evidence  in  regard  to  the 
repairs  of  the  old  water  wheel.  They  also  seasonably  ex- 
cepted to  any  oral  evidence  to  establish  the  plaintiffs  ar- 
rangement and  contract  with  the  defendants  in  regard  to 
said  property.  This  last  exception  is  general  in  terms,  evi- 
dently was  taken  at  the  commencement  of  the  trial,  and  is 
broad  enough  to  cover  their  agreement  to  purchase  and  pay 
for  the  repairs  and  additions  made  to  the  property  by  the 
plaintiff  while  lessee  of  the  mortgagor.  This  last  agree- 
ment was  unwritten  and  as  much  within  the  statute  of  frauds, 
and  for  that  reason  unenforceable,  as  the  original  contract. 
The  new  water  wheel  and  the  repairs  to  the  old  one,  had 
become  a  part  of  the  realty.  Whether  the  personal  prop- 
erty had  become  fixtures  and  would  pass  as  realty,  or  re- 
mained personal  property,  its  purchase  was  within  the  statute 
of  frauds,  as  it  was  of  more  than  forty  dollars  value  if  per- 
sonal property.  The  statute  therefore  rendered  oral  proof 
of  this  agreement  inadmissible  and  forbade  its  enforcement. 
The  plaintiff  could  not  enforce  the  agreement  nor  prove  it 
except  by  a  contract  in  writing.  But  the  recover}^  in  this 
case  was  for  the  price,  or  what  the  new  wheel,  repairs  of  the 
old  wheel  and  personal  property  added  to  the  mill,  were 
reasonably  worth.  Where  the  contract  is  fully  executed  by 
the  vendor  of  real  estate,  or  of  personal  property,  the  sale  of 
which  is  within  the  operation  of  the  statute  of  frauds,  a  re- 
covery for  the  price  of  such  property  is  not  within  the  stat- 
ute of  frauds.  Bank  v.  Ormsby^  28  Vt.  721,  and  cases  cited. 
R.  Digest  389,  pi.  50.  Hence  the  defendant's  general  ex- 
ception to  oral  testimony  to  prove  the  last  named  agreement 
would  not  avail  them  if  the  plaintiff  had  shown  by  oral  tes- 
timony that  he  had  conveyed  this  property  to  the  defendants. 
These  additions  and  repairs  were  made  by  the  plaintiff  while 
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he  was  in  possession  of  the  premises,  as  lessee  of  the  mort- 
gagor and  while  Caldwell  was'  in  possession  under  him. 
They  were  not  made  upon  the  express  or  implied  request  of 
the  defendants.  So  far  as  appears  the  defendants  had  no 
knowledge  that  the  plaintiff  proposed  to  or  had  agreed  with 
Caldwell  to  make  them.  They  had  not  taken  possession 
and  the  plaintiff  was  not  holding  under  them  when  the  ad- 
ditions and  repairs  were  made.  The  plaintiff's  possession 
and  that  of  Caldwell  was  the  possession  of  the  mortgagor. 
Legally  these  repairs  and  additions  stood  related  to  the  de- 
fendants the  same  as  if  made  by  the  mortgagor  in  possession. 
If  made  by  the  mortgagor  while  in  possession,  although 
they  added  to  the  defendants'  security,  they  would  create  no 
legal  liability  of  the  defendants  to  pay  for  them.  When  the 
mortgagor  re-entered  for  the  failure  of  the  plaintiff  to  pay 
the  stipulated  rent,  the  additions  and  repairs  became  the 
property  of  the  mortgagor.  The  plaintiff  had  no  right  to 
them  or  to  remove  them.  The  plaintiff  surrendered  noth- 
ing and  the  defendants  acquired  nothing  by  the  subsequent 
agreement.  It  was  therefore  wholly  without  consideration 
and  unenforceable.  Frear  v.  Hardenbergh^  5  Johnson  272, 
(4  Am.  Dec.  356)  ;  Shreve  v.  Grimes^  4  Littell  (Ky.)  220, 
(14  Am.  Dec.  117).  The  last  case  holds  that  a  purchaser 
of  real  estate,  under  a  parol  contract,  which  is  not  enforce- 
able, cannot  recover  on  implied  assumpsit  for  improvements 
made  on  the  estate,  and  the  first,  that  no  recovery  can  be 
had  on  the  promise  of  the  owner  given  after  the  improve- 
ments are  made,  inasmuch  as  such  promise  lacks  considera- 
tion to  support  it.  There  may  be  doubt  whether  the  gen- 
eral exception  taken  by  the  defendant  was  intended  to 
cvoer  the  admission  of  the  entire  testimony  in  regard  to 
the  defendants'  agreement  to  purchase  and  pay  for  the 
repairs  and  additions.  The  special  exception  does  cover 
the  repairs  on  the  old  water  wheel.  The  special  ex- 
ception would  not  be  needed  if  the  general  exception  was  in - 
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tended  to  apply  to  the  admission  of  the  testimony  in  regard 
to  the  agreement  of  the  defendants  to  pay  for  the  repairs 
and  personal  property.  Hence  this  court  is  in  doubt  i^hat 
judgment  it  should  render  in  reference  to  the  new  water 
wheel  and  personal  property  or  fixtures,  although  the  ver- 
dict is  special.  Therefore,  inasmuch  as  the  exceptions  leave 
this  court  in  doubt  what  judgment  it  should  render  on  the 
special  verdict,  and  as  error  is  found  in  the  judgment  of  the 
county  court,  that 

yudgment  is  reversed  and  the  cause  remanded /or  a  new 
trial. 

Rowell,  J.,  dissents. 


BOYDEN  AND  HERRICK 


VILLAGE  OF  BRATTLEBORO. 


Windham  County,  1893. 


Before  :  Ross,  Ch.  J.,  Taft,  Munson  and  Start,  JJ. 

Village  sewers.      Assessment   ufon  land  owners.       What 
questions  may  be  raised  in  county  court  ufon  appeal. 

I .  Upon  an  appeal  to  the  county  court  from  an  assessment  by 
the  bailiffs  of  the  village  of  Brattleboro  for  contribution 
towards  the  expense  of  constructing  sewers,  the  land  owner 
may  raise  the  question  of  the  right  of  the  bailiffs  to  make 
any  assessment  at  all. 
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2.  Under  a  provision  of  the  charter  that  "Every  person  whose 
particular  drain  shall  enter  into  any  such  common  sewer, 
or  main  drain,  or  who,  in  the  opinion  of  said  bailiffs,  shall 
receive  benefit  thereby  for  draining  his  premises,  shall  be 
assessed  therefor  his  just  share  towards  the  expense  of 
laying  and  constructing  such  sewer  or  drain,"  a  land  owner 
cannot  be  assessed  towards  the  expense  of  making  changes 
in  a  sewer  already  laid  which  are  rendered  necessary  solely 
by  the  fact  that  a  new  sewer  is  to  be  connected  with  it. 

Appeal  to  the  county  court  from  a  sewer  assessment  by 
the  bailiffs  of  the  village  of  Brattleboro.  Heard  at  the  Sep- 
tember term,  1891,  Rowell,  J.,  presiding,  upon  the  report 
of  commissioners.  Judgment  for  the  petitioners.  The  pe- 
titionee excepts. 

In  the  spring  of  1881,  several  persons,  of  whom  William 
H.  Esterbrooks  was  one,  constructed  a  sewer  along  Elliot 
street,  in  the  village  of  Brattleboro,  for  the  purpose  of  af- 
fording drainage  to  the  lands  upon  that  street,  into  the  Con* 
necdcut  river.  Originally  this  sewer  was  entered  only  by 
those  persons  who  had  borne  the  expense  of  its  construction,, 
but  subsequently  other  .land  owners  were  permitted  to  enter 
it  upon  the  payment  of  a  portion  of  the  expense  of  its  con- 
struction, and  articles  of  association  were  framed  defining 
the  rights  of  the  several  proprietors  in  this  sewer,  from  which 
the  same  came  to  be  called  the  **  association"  sewer. 

October  7,  1881,  the  proprietors  of  the  ** association'^ 
sewer,  being  desirous  of  relieving  themselves  from  the 
future  expense  of  maintaining  the  same,  conveyed  the  sewer 
to  the  village  of  Brattleboro  without  compensation,  and  the 
village  accepted  the  sewer  and  agreed  to  maintain  it  in  the 
future. 

In  1886,  the  bailiffs  of  the  village  of  Brattleboro  constructed 
a  sewer  known  as  *' Elliott,  Frost  and  Flat  street  sewer,'* 
which  drained  a  considerable  territory  in  the  village  and 
which  connected  with  and  was  discharged  into  the  river 
through   the    ** association"   sewer.       In    constructing   the 
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*' Elliott,  Frost  and  Flat  street  sewer'*  and  connecting  it 
with  the  ''association"  sewer  it  became  necessary  to  lower 
a  portion  of  the  latter.  The  bailiffs  of  the  village  claimed 
that  by  connecting  the  "  Elliott,  Frost  and  Flat  street" 
sewer  with  the  "association"  sewer  the  two  became  a  part 
of  one  system,  and  that  the  land  owners  along  the  "  associ- 
ation" sewer  might  be  assessed  towards  the  expense  of 
lowering  that  sewer,  as  aforesaid,  and  also  for  the  expense 
of  constructing  the  "Elliott,  Frost  and  Flat  street  sewer" 
over  and  above  the  amounts  derived  from  assessments. 

The  petitioners  own  certain  property  upon  Elliott  street, 
through  which  the  "association"  sewer  had  been  originally 
constructed,  and  derived  their  title  to  th^  same  from  the 
aforesaid  William  H.  Esterbrooks,  one  of  the  original  pro- 
prietors of  that  sewer.  At  the  time  when  the  original  sewer 
was  constructed  there  was  standing  upon  this  land  a  build- 
ing which  continued  to  stand  there  down  to  the  time  of  the 
controversy.  After  the  petitioners  acquired  their  title  to  the 
land  and  before  the  laying  of  this  assessment,  they  con- 
'  structed  upon  the  land  a  brick  building  and  from  this  laid  a 
sewer  to  and  connected  with  the  sewer  which  had  always 
run  from  the  wood  building  into  the  "association"  sewer. 
It  was  for  the  benefit  derived  by  the  petitioners  from  the 
drainage  afforded  this  new  brick  building  that  the  bailiffs 
attempted  to  lay  the  assessment. 

Waterman^  Mar  it  n  &  Hi  ft  for  the  petitionee. 

Haskins  &  Stoddard  for  the  petitioners. 

When  an  assessment  is  once  levied  and  paid  for  the 
making  of  a  local  improvement,  no  further  assessment  can 
be  made  for  its  repair.     Dillon  Mun.  Cor.,  596. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.     The  bailiffs  of  the  defendant  assessed  the 
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petitioners  for  the  construction  of  sewers  in  the  village  of 
Brattleboro.  The  petitioners  were  dissatisfied  with  that 
assessment  and  brought  their  petition  to  the  county  court  to 
have  that  assessment  corrected,  under  section  17,  of  the 
charter  of  the  village,  which  reads:  '< When  any  person 
shall  be  dissatisfied  with  the  decision  of  the  bailiflJs  in  the 
award  of  damages  for  land  taken  for  a  sewer  or  drain,  or  in 
any  assessment  for  contribution  for  the  same,  such  person 
may  petition  the  Windham  county  court  for  a  reassessment 
of  such  damages  or  contribution."  This  petition  is  for  a 
reassessment  for  contribution.  The  defendant  contends  that 
the  county  court  on  such  petition  cannot  inquire  into  the 
right  of  the  bailififs  to  assess  for  contribution,  but  that  its  in- 
quiry is  confined  to  determining  the  amount  of  the  contribu- 
tion ;  that  if  the  bailiffs  had  no  right  or  jurisdiction  to  assess 
for  contribution  in  the  given  case,  the  petitioners  must  set  up 
that  defence  when  sued  for  the  enforcement  of  the  assess- 
ment. It  is  doubtless  true  that  they  could  set  up  such 
defence  when  sued  for  the  enforcement  of  the  assessment. 
But  we  think,  by  the  petition,  the  county  court  has  given  to 
it  the  same  jurisdiction  which  the  bailiffs  had.  They  must, 
of  necessity,  first  inquire  whether,  under  the  existing  facts 
of  the  case,  they  have  any  right  or  power  to  assess  the  peti- 
tioners. A  judicial  tribunal  always  must  primarily  inquire 
whether  it  has  jurisdiction  of  the  case  presented.  The  peti- 
tion to  the  county  court  is  in  the  nature  of  an  appeal.  The 
county  court  took  the  jurisdiction  of  the  bailiflTs.  The  scope 
of  its  jurisdiction  and  inquiry  was  as  broad  as  that  conferred 
upon  the  bailiffs.  If  the  bailiflTs  obtained  no  right  to  assess 
the  petitioners  the  county  court  took  none.  The  charter 
gives  the  right  to  petition  the  county  court  because  the  peti- 
tioners were  dissatisfied  with  the  assessment  of  them  for 
contribution,  *' inasmuch  as  they  claimed  that  under  the 
existing  facts  the  bailiffs  had  no  right  or  power  to  assess 
them."      This   inquiry  was  open  to  the  petitioners  in  the 
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county  court.  This  contention  of  the  defendant  is  not  sus- 
tained. 

II.  Had  the  bailiffs  the  right  to  assess  the  petitioners  on 
the  facts  found  by  the  commissioners?  By  section  13  of  the 
charter,  whenever  the  public  health  or  convenience  requires 
the  construction  of  a  common  sewer  or  main  drain  in  the 
village  of  Brattleboro,  the  bailiffs,  on  proper  application,  are 
authorized  atid  empowered  to  lay,  make  and  maintain  such 
common  sewer  or  main  drain,  and  to  repair  the  same  from 
time  to  time  when  necessary.  Then  section  15  of  the  char- 
ter provides:  *' Every  person  whose  particular  drain  shall 
enter  into  any  such  common  sewer  or  main  drain,  or  who, 
in  the  opinion  of  said  bailiffs,  shall  receive  benefit  thereby 
for  draining  his  premises,  shall  be  assessed  therefor  his  just 
share  toward  the  expense  of  the  laying  and  constructing  of 
such  sewer  or  drain,  and  shall  be  assessed  therefor  by  said 
bailiffs  such  share." 

This  is  the  only  provision  in  the  charter  empowering  the 
bailiffs  to  make  assessments  for  laying  and  constructing  a 
main  sewer  or  drain.  It  is  observable  that  no  power  is 
given  to  assess  for  maintaining  and  keeping  such  sewer  or 
drain  in  repair.  An  assessment  can  only  be  made  for  laying 
and  constructing  such  sewer  or  drain.  The  laying  includes 
its  location,  grade,  etc.,  and  the  easement  taken  for  its  con- 
struction. The  expense  attending  its  laying  and  construc- 
tion is  to  be  assessed  upon  the  persons  whose  premises  are 
drained  by  it,  either  by  direct  or  indirect  connection  there- 
with. No  power  is  given  to  assess  such  expense  upon  the 
property  owners  of  the  village  generally.  Whether  assess- 
ment for  the  entire  expense  must  be  made  immediately  upon 
its  construction,  or  whether  a  portion  of  it  may  be  carried 
over  and  assessed  upon  the  owners  of  new  premises  which 
subsequently  become  connected,  directly  or  indirectly,  there- 
with, need  not  be  considered ;  nor  need  it  be  considered 
whether  the  petitioners  were  duly  notified  of  the  assessment 
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made  by  the  bailiffs.  Upon  the  facts  found,  the  sewer  or 
main  drain  which  drains  the  premises  of  the  petitioners  was 
laid  and  constructed  by  the  sewer  association.  The  bailiffs 
only  accepted  it  as  laid  and  constructed  by  the  association. 
The  petitioners'  grantor  paid,  as  a  member  of  that  associa- 
tion, his  proportionate  share  of  the  expense  of  laying  and 
constructing  this  sewer.  When,  in  laying  and  constructing 
the  Elliot,  Frost  and  Flat  street  sewer,  and  connecting  it 
with  the  association  sewer,  the  bailiffs  found  it  necessary  to 
lower  and  build  over  one  hundred  feet  of  the  association 
sewer,  that  necessity  arose  from  the  connection  of  the  first 
named  sewer  with  it,  and  not  because  the  association  scwer 
was,  as  originally  laid,  insufficient  to  do  the  work  for  which 
it  was  designed.  The  association  sewer  was  ample  to 
accommodate  all  the  premises,  including  those  now  owned 
by  the  petitioners,  for  whose  benefit  it  was  laid  and  con- 
structed. The  expense  of  lowering  and  relaying  this  one 
hundred  feet  of  the  original  association  sewer,  and  the  $300 
which  the  Elliott,  Frost  and  Flat  street  sewer  cost  more  than 
was  collected  by  way  of  assessment,  could  be  lawfully  as- 
sessed by  the  bailiffs,  if  at  all,  only  upon  the  owners  of 
premises  which,  directly  or  indirectly,  connected  with  the 
Elliott,  Frost  and  Flat  street  sewer,  even  though  that  sewer 
should  be  treated  as  a  subsequent  extension  of  the  associa- 
tion sewer.  The  petitioners  were  in  no  way  benefitted  by 
such  extension.  Rather  the  persons  connecting  with  the 
Elliott,  Frost  and  Flat  street  extension  were  benefitted  by 
the  sewer  already  laid  and  constructed  by  the  sewer  associa- 
tion. Without  considering  any  of  the  other  questions 
argued,  on  these  views 

The  judgment  of  the  county  court  is  affirmed. 
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CHARLES  McLELLAN  v.  GEORGE  S.  WHITNEY. 


Orleans  County,  1893. 


Before:     Rowell,  Start  and  Thompson,  JJ. 

What  is  a  letting  upon  shares. 

Where  a  lease  provides  that  the  lessee  shall  pay  by  way  of  rent 
"the  annual  sum  of  one-half  the  income  of  said  farm,"  the 
letting  is  not  upon  shares  and  the  lessor  has  no  lien  on  the 
crops  as  against  the  creditors  of  the  lessee. 

Trover  for  a  quantity  of  oats.  Plea,  not  guilty.  Trial 
by  jury  at  the  February  term,  1893,  Ross,  Ch.  J.,  presid- 
ing. Verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant excepts. 

The  plaintiff  was  the  owner  of  a  farm  which  he  had 
leased  by  written  instrument  to  one  Chamberlain.  The  oats 
in  question  were  raised  on  this  farm  and  the  plaintiffs  only 
title  to  them  was  under  the  written  lease.  The  defendant 
offered  to  show  that  he  attached  and  sold  the  oats  on  an 
execution  against  Chamberlain,  but  the  court  excluded  the 
evidence  under  the  defendant's  exception,  and  directed  a 
verdict  for  the  agreed  value. 

The  material  part  of  the  lease,  after  the  description,  was 
as  follows : 

**To  have  and  to  hold  the  aforesaid  premises,  with  all  the 
privileges  and  appurtenances  thereof,  to  the  said  Asa  A. 
Chamberlain,  his  executors,  administrators  and  assigns, 
from  the  15th  day  of  March,  A.  D.  1890,  for  and  during  the 
term  of  three  years  then  next  ensuing,  provided,  if  said  Mc- 
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LfCllan  should  wish  to  sell  said  premises  and  the  above  par- 
ties could  not  agree,  they  are  to  leave  it  to  men  they  may 
select  to  say  how  they  shall  settle,  if  before  the  expiration  of 
this  lease. 

"In  consideration  whereof  the  said  A.  A.  Chamberlain 
doth  hereby  agree  to  use  and  manage  said  premises  in  a 
good  husband-like  manner,  and  will  pay  to  the  said  Charles 
McLellan,  his  executors,  administrators  and  assigns,  as 
rent,  the  annual  sum  of  one-half  the  income  of  satdfarm^ 
and  said  Chamberlain  is.  to  pay  one-half  the  taxes  on  said 
farm  and  stock.  All  grain  raised  on  said  place  to  be  fed 
out  there,  and  what  feed  they  may  buy  is  to  be  paid  for 
out  of  the  undivided  profits  of  said  farm,  said  McLellan  to 
furnish  one-half  of  seed  grain  and  all  the  grass  seed.? 

E,  A,  Cook  for  the  defendant > 

The  plaintiff  had  no  right  to  the  immediate  possession  of 
these  oats  and  cannot  maintain  trover.  Manwell  v.  Man- 
well^  14  Vt.  14;  Hurd  V.  Darlingy  14  Vt.  214;  Hurd  v. 
Darling  et  al.y  16  Vt.  237  ;  Walworth  v.  yenness^  58  Vt. 
670. 

W.   fV.  Miles  for  the  plaintiff. 

The  written  instrument  created  a  letting  upon  shares. 
Aiken  et  aL  v.  Smithy  21  Vt.  172  ;  Bishof  v.  Doty^  i  Vt. 
37. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  The  decision  of  this  case  depends 
upon  the  construction  to  be  given  to  the  written  contract  be- 
tween the  plaintifi'  and  Chamberlain.  By  this  contract  the 
plaintiff  leased  the  farm  and  personal  property  to  Chamber- 
lain for  three  years,  subject  only  to  plaintiff's  right  to  sell 
the  premises  during  that  time.  Under  this  lease  Chamber- 
lain went  into  the  exclusive  possession  and  occupancy  of  the 
farm    and   personal   property,  and   was   in  the   possession 
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thereof  at  the  time  the  defendant  took  the  oats.  This  was 
not  a  letting  upon  shares,  but  was  a  leasing  of  the  property 
for  an  annual  rent  to  be  equal  in  amount  to  one-half  the 
annual  income  of  the  farm,  however  derived.  The  plaintiflF 
reserved  no  right,  during  the  term,  in  the  farm  or  its 
products,  nor  any  lien  thereon,  and,  under  the  lease,  he 
could  not  demand  that  the  rent  should  be  paid  in  the  specific 
products  of  the  farm.  If  the  lessee  sold  the  products  of  the 
farm  and  received  the  money  therefor  he  would  only  do 
what  he  had  a  right  to  do  under  the  lease.  One-half  the 
income  he  thus  received  he  would  owe  the  lessor  as  rent  at 
the  end  of  the  year.  The  contract  was  a  lease  of  the  land, 
and  the  entire  title  to  the  crops  grown  during  the  term  was 
in  Chamberlain.  This  is  a  much  stronger  case  for  thus 
holding  than  Hurd  v.  Darlings  i6  Vt.  377,  where  the  lessee 
was  to  deliver  to  the  lessor  one-half  of  all  the  crops,  except 
those  fed  to  the  stock,  by  way  of  rent,  and  in  which  this 
court  held  that,  prior  to  delivery,  the  lessor  had  no  title  to 
the  crops,  or  any  part  of  them,  grown  during  the  term.  It 
is  true  that  in  Aiken  v.  Smithy  21  Vt.  172,  the  court  criticised 
Hurdw,  Darling  somewhat^  but,  as  the  court  remarked  in 
F'rosf  v.  Kellogg^  23  Vt.  308,  it  was  not  necessary  for  the 
decision  of  that  case.  In  Gray  v.  Stevens^  28  Vt.  i,  the 
court  say  that  the  contract  in  Hurd  v.  Darling  was  suscept- 
ible of  the  construction  put  upon  it.  The  difference  in  the 
cases  growing  out  of  the  letting  of  farms  arises  altogether 
from  the  difierence  in  the  contracts  in  the  cases  and  the  con- 
struction put  upon  them  by  the  courts,  and  not  from  the 
adoption  of  different  principles  by  the  court  in  cases  practi- 
cally alike. 

The  provision  in  plaintiff's  lease  to  Chamberlain,  that  the 
grain  raised  on  the  place  should  be  fed  out  on  it,  vests  no 
title  in  the  grain  in  the  plaintiti',  nor  does  it  afford  him  any 
ground  for  recovery  in  this  action.  In  Gray  v.  Stevens^ 
supra y  the  county  court  charged  the  jury  that  a  mere  agree- 


Digitized  by 


Google 


Vt.]  CROOK  V.  BRADFORD.  513 


ment  by  the  lessee  to  feed  out  the  hay  and  fodder  on  the 
place  would  give  the  lessor  no  ground  for  recovery  for  the 
hay  as  against  the  lessee  or  a  purchaser  from  him,  and  this 
court  said  the  case  was  correctly  tried  below. 

The  plaintiff  having  no  title  to  nor  possession  of  the  oats, 
cannot  maintain  this  action. 

This  view  of  the  case  renders  it  unnecessary  to  pass  upon 
the  other  questions  raised  by  the  exceptions. 

judgment  reversed  and  cause  remanded. 


MIRA  H.  CROOK  v.  TOWN  OF  BRADFORD. 


Orange  County,  1893. 


Before:    Ross,  Ch.  J.,  Taft,  Rowell  and  Start,  JJ. 

Alteration  of  highway.     Appeal  by  land  owner.      To  what 
term  petition  must  be  brought. 

I.  Under  the  statute  providing  that  a  land  owner  dissatisfied 
with  the  action  of  the  selectmen  in  laying  or  altering  a 
highway,  shall  bring  his  petition  for  a  rehearing  to  the 
next  term  of  the  county  court,  "if  there  is  time  for  notice," 
the  petitioner  has  a  reasonable  time  after  the  filing  of  the 
selectmen's  report  and  before  the  last  day  of  service  in 
which  to  determine  the  advisability  of  an  appeal  and  pre- 
pare his  petition  therefor. 

3.  What  is  a  reasonable  time  is  a  question  of  fact,  upon  which 
the  finding  of  the  county  court  is  conclusive. 


33 
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3.  Where  the  interval  was  twelve  days  and  the  court  below  dis- 
missed a  petition  brought  to  the  next  term  but  one,  for  the 
reason  that  it  should  have  been  brought  to  the  previous 
term,  without  hearing  any  testimony,  it  will  be  presumed 
that  the  court  acted  as  a  matter  of  law,  and  the  case  will  be 
remanded. 

This  was  a  petition  to  the  county  court  for  an  appeal  from 
the  action  of  the  trustees  of  the  village  of  Bradford  in  altering 
a  highway  and  awarding  damages  in  the  premises.  The 
defendant  moved  to  dismiss,  for  that  the  petition  should 
have  been  brought  to  a  previous  term.  Heard  upon  this 
motion  at  the  December  term,  1892,  Munson,  J.,  presiding. 
The  petition  was  dismissed,  and  the  petitioner  excepted. 
The  opinion  states  the  case. 

yohn  B.  Pecketty  ^r.,  and  Hunton  &  Stickney  iox  ^t 
petitioner. 

Johfi  H.  Watson  and  George  A.  Dickey  for  the  defend- 
ant. 

The  action  of  the  trustees,  unappealed  from,  was  in  the 
nature  of  a  judgment  against  the  petitioner.  Hayward  v. 
Charlestown^  34  N.  H.  23  ;  Home  v.  Rochester ^  62  N.  H. 
347  ;  Butman  v.   Vermont  Central  Rd.  Co.,  27  Vt.  500. 

The  only  right  of  appeal  was  statutory,  and  unless  the 
statute  was  followed  the  county  court  had  no  jurisdiction. 
French  v.  Hall,  55  Vt.  364 ;  Peniman  v.  St.  Johnsbury, 
54  Vt.  306  :  Hodgaboon  v.  Highgate,  55  Vt.  412  ;  Winooski 
Lumber  Co,  v.  Chester,  57  Vt.  538. 

Under  the  statute  this  petition  should  have  been  brought 
to  the  next  term  of  the  county  conrt.  Braintree  v.  West- 
ford,  17  Vt.  141  ;  Strafford  \,  Hartland,  2  Vt.  565. 

TAFT,  J.  A  petition  for  the  alteration  of  a  highway  was 
made  to  the  trustees  of  the  village  of  Bradford.     An  altera- 
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tion  was  made  b)'  them  and  they  filed  their  report  May  14, 
1892.  Mira  H.  Crook,  a  land  owner,  has  brought  her 
petition  for  the  appointment  of  commissioners  to  rehear  the 
cause.  It  was  incumbent  upon  her  to  prefer  her  petition  to 
the  then  next  term  of  the  county  court,  **if  there  was  time 
for  notice,"  and  have  it,  with  a  citation  annexed,  served  at 
least  twelve  days  before  the  session  of  the  court.  The  first 
term  after  the  report  was  filed  convened  on  the  seventh  of 
June  following.  After  the  filing  of  the  report  there  were 
twelve  days  before  the  time  of  service  for  the  then  next 
terni  expired.  The  petition  was  brought  to  the  term  in 
December  next  succeeding  the  June  term  in  1892.  The 
court  held  that  there  was  time  for  notice  and  dismissed  the 
petition.  This  the  petitioner  insists  was  error.  If  the 
county  court  found,  as  matter  of  fact,  that  there  was  time  for 
notice,  such  finding  cannot  be  disturbed,  and  the  judgment 
must  be  affirmed.  But  no  testimony  was  introduced  and  the 
ruling  must  have  been  as  matter  of  law  that  there  was  time 
for  notice.  This  ruling  we  think  was  erroneous.  The 
statute  should  be  construed  so  as  to  give  a  party  reasonable 
time  to  determine  whether  he  wishes  to  proceed  further  in 
the  matter,  and  if  he  does,  the  like  time  for  the  preparation 
of  his  petition  and  citation  and  the  service  of  them.  Sec. 
2,940,  R.  L.,  provides  that  the  dissatisfied  person  may  apply 
to  the  county  court,  etc.,  "if  there  is  time  for  notice."  This 
means  a  reasonable,  time  to  prepare  his  necessary  papers 
and  have  them  served.  In  case  a  report  is  filed  more  than 
twelve  days  before  the  term,  but  so  short  a  time  prior  thereto 
that  a  dissatisfied  person  has  not  sufficient  reasonable  time 
to  institute  proceedings,  no  one  could  reasonably  claim  that 
it  was  intended  by  the  statute  to  cut  off  his  right  to  petition 
for  relief.  The  petitioner  in  this  case  may  have  had  ample 
time  to  make  her  application  ;  if  so,  her  petition  was  rightly 
dismissed,  but  this  was  a  question  of  fact  and  should  have 
been  passed  upon  by  the  county  court.     If,  under  all  the 
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circumstances  connected  with  the  transaction,  she  did  not 
have  reasonable  time  to  consider  the  matter,  prepare  her 
petition  and  citation  and  have  service  thereof  made  on  or 
before  the  26th  day  of  Ma)%  after  the  report  was  filed,  the 
petition  was  rightly  brought  to  the  succeeding  December 
term. 

yudgment  reversed  and  cause  remanded  for  further  -pro- 
ceedings. 


EDWARD  YEARTEAU  v.  BACON'S  ESTATE. 


Chittendkn  County,  1892. 


Before  :     Taft,  Rowell,  Munson  and  Start,  JJ. 

Contract  to  board  illegitimate  child.  Interest,    Intoxicating 

liquor.     Recovery  of  money  paid  for  intoxicating 

liquor.     Action  survives.      Original  package. 

Evidence. 

I.  The  plaintiff  contracted  with  the  intestate  to  board  the  illegit- 
imate daughter  of  the  intestate,  there  being  no  specification 
as  to  the  duration  of  service  or  time  of  payment.  Under 
this  contract  the  plaintiff  took  the  daughter  into  his  family 
at  five  years  of  age  and  kept  her  until  she  was  twenty-one 
years  of  age,  during  which  time  the  intestate  made  but  seven 
small  payments,  and  the  plaintiff  never  made  any  demand 
for  payment.     Held. 

a.     That  the  plaintiff  could  recover  for  hoard  after  the  daughter 
became  of  age  as  well  as  before. 

I),     That  interest  should  be  computed  from  the  end  of  each  year. 
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2.  Evidence  that  the  intestate  had  settled  with  the  mother  of  the 

illegitimate  child  before  the  making  of  the  alleged  contract 
is  too  remote  to  warrant  a  reversal  of  judgment  for  its  re- 
jection, where  it  appeared  that  the  child  was  in  the  posses- 
sion of  the  father  at  the  time  it  was  made,  although  the 
mother  had  previously  married  the  plaintiff  and  was  then 
living  with  him  as  his  wife. 

3.  The  right  of  action   to  recover  money  paid  for  intoxicating 

liquor  unlawfully  sold  survives. 

4.  Such  right  of  recovery  is  not  atfected  by  the  fact  that  the 

liquor  was,  to  the  knowledge  of  the  parties,  sold  and  deliv- 
ered in  this  state  for  the  purpose  of  unlawful  sale  here. 

5.  A  resident  of  Vermont  might  under  the  federal  constitution, 

before  any  federal  legislation  upon  that  subject,  lawfully 
import  from  another  State  and  sell  in  Vermont  intoxi- 
cating liquor  in  the  original  package. 

This  was  an  appeal  from  the  disallowance  of  commission- 
ers appointed  for  the  allowance  of  claims  against  the  estate 
of  Joseph  Bacon.  The  plaintiff  filed  a  declaration  in  book 
account  as  to  a  part  of  his  claim,  and  in  general  assumpsit 
as  to  the  balance.  The  first  action  was  heard  at  the  Sep- 
tember term,  1892,  Ross,  Ch.  J.,  presiding,  upon  the  report 
of  an  auditor.  The  second  was  tried  by  jury  at  the  same 
term  before  the  same  court  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff. 

In  the  first  action  the  plaintiff  sought  to  recover  for  board- 
ing an  illegitimate  daughter  of  the  intestate.  The  intestate 
was  the  father  of  an  illegitimate  daughter  of  whom  the  wife  of 
the  plaintiff  was  the  mother,  she  having  married  the  plaintiff 
when  the  child  was  some  three  or  four  years  of  age.  The 
auditor  found  that  soon  after  the  marriage  the  intestate 
brought  the  girl  to  the  plaintiff's  house  and  lefl  her  there 
under  an  arrangement  that  the  plaintiff  was  to  board  her  for 
ten  dollars  a  month,  nothing  being  said  as  to  the  duration  of 
the  service  or  the  terms  of  payment ;  that  under  this  arrange- 
ment the  girl  remained  at  the  plaintiff's  house  and  was  sup- 
ported in  his  family  until  she  was  twenty-one  years  of  age ; 
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that  the  intestate  made  the  plaintiff  only  two  small  payments 
on  this  account,  one  in  1883  and  the  other  in  1884 ;  that  the 
plaintiff  made  no  demand  of  payment  or  settlement  until 
1888,  when  payment  was  refused,  and  he  brought  a  suit  which 
was  abated  by  the  death  of  the  intestate. 

The  defendant  offered  to  show  that  previous  to  the  mak- 
ing of  the  alleged  contract  he  had  fully  settled  with  the 
mother,  and  that  she  had  no  further  claim  upon  him.  The 
auditor  rejected  the  evidence  and  the  defendant  excepted  to 
his  report  upon  this  ground. 

The  court  overruled  the  exceptions  of  the  defendant  to  the 
report  and  gave  judgment  for  the  plaintiff  for  the  amount 
due  under  the  contract  up  to  the  time  the  daughter  became 
of  age.     Both  parties  except. 

In  the  action  of  assumpsit  the  plaintiff  sought  to  recover 
the  amount  of  certain  payments  for  intoxicating  liquor.  It 
appeared  that  the  plaintiff  was  a  retail  liquor  dealer  and 
the  intestate  a  wholesale  liquor  dealer  in  the  city  of 
Burlington  during  the  time  covered  by  these  transac- 
tions ;  and  that  the  liquor  in  question  was  bought  by  the 
plaintiff  and  furnished  by  the  intestate  with  the  expectation 
and  purpose  that  it  was  to  be  unlawfully  sold.  No  demand 
was  made  by  the  plaintiff  previous  to  the  presentation  of  his 
claim  to  the  commissioners.  It  appeared  that  a  part  of  the 
liquor  was  beer  brought  by  the  intestate  from  the  state  of 
New  York  and  sold  to  the  plaintiff  in  the  original  barrel  or 
cask. 

The  defendant  moved  the  court  to  direct  a  verdict,  ist,  be- 
cause the  right  of  action  did  not  survive ;  2d,  because  the 
parties  were  in  pari  delicto y  in  that  it  was  the  understanding 
of  both  that  the  liquor  was  to  be  unlawfully  used. 

The  court  overruled  the  motion  and  the  defendant  excepted. 

The  defendant  requested  the  court  to  instruct  the  jury  that 
no  recovery  could  be  had  without  a  previous  demand,  and 
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that  no  recovery  could  be  had  in  respect  of  any  liquor  in  the 
original  package. 

This  the  court  declined  to  do  and  the  defendant  excepted. 

The  jury  under  direction  of  the  court  returned  a  special 
verdict  showing  the  amount  of  beer  furnished  the  plaintiff  in 
the  original  package. 

//.  S.  Pecky  Seneca  HaseltoHy  W.  L,  Btirnap  and  ^Henry 
Ballard  {or  the  defendant. 

No  interest  should  be  allowed  on  claim  for  boarding  child. 
Evarts  v.  Nason,  ii  Vt.  223;  Abbott  v.  }Vilmoty22  Vt. 
440 ;  S-prague  v.  Spragtie  Est.^  30  Vt.  491  ;  Baker  v.  Cent, 
Vt.  E.  E.  Co.,  56  Vt.  302  ;  Wol/v.  Mathews,  98  Mo.  246 ; 
Hunt  V.  Nevers,  15  Pick.  505;  Goffv.  Eohoboth,  2  Cush. 
478  ;  Gay  v.  Eooke,  151  Mass.  115  ;  Mcllvaine  v.  Wilkins, 
12  N,  H.  474;  Walden  v.  Sherbrooke,  15  John.  407;  Ad- 
ams  Express  Co.  v.  Milton,  11  Buch.  49;  Devens,  J.,  151 
Mass.  115  ;   Tebo  v.  Ballard,  36  Vt.  612. 

The  fact  that  the  intestate  had  settled  with  the  mother  was 
competent.  Nash  v.  Doyle,  40  Vt.  100;  Danforth  v. 
Streeter^  28  Vt.  490 ;  State  v.  Howard,  32  Vt.  380 ;  Eddy 
V.  Davis,  34  Vt.  209 ;  Barker  v.  Bennet,  58  Vt.  476. 

The  action  to  recover  money  paid  for  intoxicating  liquor 
is  penal  and  does  not  survive.  Thayer  v.  Partridge,  47  Vt. 
423  ;  Nichols  V.  Bellows,  22  Vt.  581  ;  Lafountain  v.  Sav- 
ings Bank,  56  Vt.  333  ;  Benson  v.  Edgerton,  Bray.  21  ; 
Blaine  V.  Curtis,   59  Vt.  120;  Hubbellw.  Gale,  3  Vt.  267. 

No  recovery  could  be  had  for  the  beer  sold  in  the  original 
package.  Leisy  v.  Hardin,  135  U.  S.  100;  Collins  v. 
Hill,  3  L.  R.  A.  no. 

The  parties  were  in  pari  delicto .  Hall  v.  Corcoran,  107 
Mass.  251;  Bliss  V.  Brainerd,  41  N.  H.  256;  Worcester 
v.  Eaton,  11  Mass.  368:  Burt  v.  Place,  6  Cow.  431; 
Webster  v.  Munger,  8  Gray  587. 
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C.  M.   Wilds  and  E.  R.  Hard  for  the  plaintiff. 

The  right  to  recover  money  paid  for  intoxicating  liquor 
survives.  The  money  is  assets  belonging  to  the  plaintiff, 
and  that  he  bought  the  liquor  for  an  unlawful  use  himself  is- 
of  no  consequence.  Adams  v.  Goodnowy  loi  Mass.  8i  ; 
Orcutt  V.  Simons y  107  Mass.  382. 

The  action  is  remedial,  not  penal.  Hubbellv,  Gale,  3  Vt. 
270 ;  Wheailey  v.  Waldo,  ^^  Vt.  237 ;  Roberts  v.  Burlon^ 
27  Vt.  396, 

The  estate  having  been  benefited  must  respond.  Wm's. 
Exrs.  1,730;  Sch.  Exrs.  and  Adrs.  s.  372;  Cravaih  v. 
Plymptofiy  13  Mass.  454. 

The  case  o{  Leisy  v.  Hardin^  135  U.  S.  100,  does  not  ap- 
ply to  a  citizen  of  the  state  where  law  is  being  violated. 

The  opinion  of  the  court   wasdelivered  by 

MUNSON,  J.  The  charges  on  book  are  for  the  board  of 
an  illegitimate  daughter  of  the  deceased  from  the  fifth  to  the 
twentieth  year  of  her  age.  The  auditor  finds  that  the  plaint- 
iff agreed  to  board  the  child  "  for  the  sum  often  dollars  per 
month,"  but  that  nothing  was  said  as  to  the  length  of  serv- 
ice or  the  time  of  payment.  The  credits  are  seven  small 
payments,  irregular  both  in  date  an^  amount.  No  bill  was 
presented  nor  other  demand  of  payment  made  until  the  fall 
of  1888. 

The  court  below  confined  the  plaintiff's  recovery  to  the 
board  of  the  daughter  during  her  minority.  We  think  this 
restriction  was  error.  The  circumstances  under  which  the 
arrangement  was  made  afford  no  ground  for  holding  that  the 
parties  contracted  with  reference  to  the  statutory  period  of 
emancipation.  The  putative  father  had  not  been  placed 
under  any  legal  obligation  to  provide  for  the  child's  mainten- 
ance. The  natural  affection  or  sense  of  moral  obligation  ■ 
which  led  him  to  do  so  would  not  be  determined  by  the  arbi- 
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trary  line  which  the  law  has  drawn  as  the  limit  of  incapacity. 
The  daughter's  inability  to  provide  for  herself  in  any  occu- 
pation which  the  father  might  wish  her  to  pursue  may  have 
been  as  great  just  after  eighteen  as  just  before.  The  con- 
tract itself  was  without  terms  of  limitation,  and  it  is  not 
found  to  have  been  terminated  bj'  the  action  of  either  party. 
If  there  were  any  circmstances  from  which  it  could  be  in- 
ferred as  a  matter  of  fact  that  the  deceased  had  taken  this 
action,  it  was  for  the  auditor  to  draw  the  inference.  We  see 
no  ground  on  which  the  court  can  say  as  matter  of  law  that 
the  contract  ended  upon  her  becoming  of  age. 

The  judgment  below  includes  interest  on  each  sum  of  ten 
dollars  from  the  end  of  the  month  for  which  the  charge  is. 
made.     It  is  contended  in  behalf  of  the  estate  that  interest 
can  be  allowed  only  from  the  time  payment  was  demanded. 
It  thus  becomes  necessary  to  determine  upon  what  basis  in- 
terest is  allowable  on  a  claim  of  this  character.     Our  rules 
regarding  the  allowance  of  interest  were  developed  in  spec- 
ial recognition  of  the  situation  of  our  people  and  their  meth- 
ods of  business,  and  are  somewhat  at  variance  with  those 
that  prevail  in  other  jurisdictions.     As  long  ago  as  the  de- 
cision in  Langdon  v.  Cast  let  on  ^  30  Vt.  285,  it  was  said  that 
these  rules  had  become  so  well  established  by  repeated  de- 
cisions, and  had  come  to  be  so  thoroughly  understood  and 
generally  relied  upon  by  the  community,  that  they  ought  not 
to  be  unsettled  upon  the  authority  of  foreign  precedents. 
These  considerations  have  acquired  additional  force  with  the 
lapse  of  time,  and  the  disposition  of  any  case  now  arising 
should  certainly  be  in  harmony  with  our  previous  decisions. 
It  is  the  fundamental  principle  of  our  decisions  that  inters 
est  is  to  be  allowed  on  whatever  remains  unpaid  after  it  has. 
become  the  debtor's  duty  to  pay  it.     The  solution  of  the 
question  presented  lies  in  the  proper  application  of  this  doc- 
trine.   Our  attention  has  been  specially  directed  to  two  cases- 
as  helpful  in  determining  the   application.     In  Newell  v. 
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Keiths  II  Vt.  214,  the  charge  was  for  general  advice  and 
assistance  extending  through  a  series  of  years  and  until  the 
death  of  the  debtor,  and  was  presented  to  the  commissioners 
in  gross  on  the  basis  of  fifteen  dollars  per  year ;  and  it  was 
held  that  interest  should  be  allowed  only  from  the  debtor's 
decease.  In  this  case  there  was  no  fixed  compensation  for 
any  particular  service,  no  information  given  the  debtor  as  to 
what  the  charge  would  be,  no  charge  in  fact  made  by  the 
creditor  until  the  service  was  completed,  and  no  certainty 
that  the  creditor  would  finally  take  the  proper  compensation 
which  the  debtor  had  said  she  expected  to  pay.  It  is  appar- 
ent that  here  it  was  the  duty  of  the  creditor  to  present  his  de- 
mand if  he  desired  payment,  and  that  the  debtor  could  not 
be  in  default  until  this  was  done.  In  Tebo  v.  Ballard^  36 
Vt.  612,  there  was  a  contract  for  nine  months'  service  at  a 
certain  price  per  month,  and  the  service  having  been  inter- 
rupted by  sickness,  suit  was  brought  before  the  end  of  the 
term  to  recover  the  amount  earned  ;  and  it  was  held  that  the 
suit  was  prematurely  brought.  In  the  opinion  it  is  said : 
*'In  contracts  of  this  kind,  where  there  is  no  time  stipulated 
when  payment  for  service  is  to  be  made,  the  law  implies 
that  it  is  to  be  made  at  the  end  of  the  term."  But  the  cases 
referred  to  are  those  where  the  contract  is  for  a  specified 
time,  and  where  ordinarily  no  part  of  the  compensation  is 
collectible  unless  the  contract  is  fully  performed,  and  where 
consequently  no  part  of  the  compensation  can  be  held  to  be 
payable  until  the  term  of  service  is  completed. 

It  was  early  considered  in  this  State,  in  cases  where  items 
of  account  were  accruing  at  short  intervals,  and  for  a  con- 
siderable period  of  time,  and  where  there  was  no  understand- 
ing as  to  time  of  payment  or  compensation  for  delay,  that 
interest  should  not  be  computed  on  each  item  from  its  date, 
but  that  on  the  other  hand  it  should  not  be  denied  for  the 
whole  time  that  settlement  was  delayed.  The  result  was 
the  establishment  of  a  rule  that  in  cases  of  ordinary  running 
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accounts,  where  there  was  no  understanding  to  the  contrary, 
express  or  implied,  annual  rests  should  be  made  and  interest 
allowed  on  the  balance  from  each  annual  rest.  In  these 
cases  the  law  implies  a  contract  to  pay  interest  on  whatever 
may  remain  unsatisfied  after  the  expiration  of  a  year ;  on 
the  ground  that  a  year  is  by  common  understanding  the  usual 
period  of  credit  in  matters  of  open  account,  and  that  the  party 
in  debt  should  have  seen  to  the  adjustment  of  the  account  at 
that  time,  and  upon  his  failure  to  do  so  may  properly  be  held 
to  have  contemplated  the  subsequent  accruing  of  interest. 
A  common  application  of  the  rule  has  been  in  cases  of  store 
and  shop  accounts,  and  accounts  for  miscellaneous  services 
not  rendered  under  special  contract,  without  regard  to  the 
existence  of  counter  demands.  The  rule  has  been  mainly 
discussed,  however,  in  its  application  to  cases  of  mutual  deal, 
where  the  balance  varies  from  time  to  time,  and  where  the 
book  of  neither  party  will  ordinarily  contain  the  whole  ac- 
count, and  perhaps  neither  party  be  able  to  say  how  the  ac- 
count stands  at  any  given  time.  Bates  v.  Starr ^  2  Vt.  536 ; 
Wood  V.  Smithy  23  Vt.  706;  Brainerdw.  Cham-plain  Trans. 
Co,  29  Vt.  154 ;  Langdon  v.  Castleton^  30  Vt.  285  ;  Birch-- 
ard  V.  Kna-pf^s  Est,  31  Vt.  679  ;  Goodnow  v.  Parsons^  36 
Vt.  46 ;  Sumner  v.  Beebe^  37  Vt.  562  ;  Carpenter  v.  Welch^ 
40  Vt.  251. 

But  the  rule  has  not  been  restricted  to  accounts  of  the  na- 
ture above  described.  In  Spencer  v.  Woodbridge^  38  Vt. 
492,  it  was  applied  in  a  case  very  similar  to  this.  In  that 
case  the  plaintiff  was  employed  by  the  defendants  at  a 
fixed  monthly  salary,  and  remained  in  their  service  some 
over  three  years.  The  plaintiff  presented  no  bill  until  just 
before  the  bringing  of  the  suit,  and  it  was  insisted  that  he 
was  entitled  to  interest  only  from  the  time  of  the  demand. 
The  plaintiff  had  at  different  times  called  for  money  on 
account  and  had  failed  to  obtain  it,  but  this  fact  was  given 
no  bearing  except  as  showing  that  the  defendants  had  knowl- 
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edge  of  the  account.  The  whole  reasoning  of  the  court 
was  upon  the  ground  of  the  rule  above  considered ;  and 
it  was  held  that  *'  as  the  parties  should  setde  as  often  at  least 
as  once  a  year,  interest  will  be  allowed  on  the  annual  bal- 
ances due." 

The  period  of  a  month  was  named  by  the  parties  to  this 
contract  only  as  a  measure  of  the  compensation,  and  not  to 
fix  the  time  of  payment.     No  question  can  arise  as  to  the 
completion  of  the  service  being  the  time  of  payment,  for  the 
contract  was  not  for  any  definite  period.     But  the  contract 
having  continued  for  a  series  of  years,  and  a  demand  hav- 
ing then  been  made,  the  question  is  presented  whether  the 
law  will  treat  the  debtor  as  under  an  obligation  to  pay  at  the 
end  of  every  month,  or  at  the  end  of  every  year,  or  not  until 
demand.     Doubtless  the  plaintiff  could  have  terminated  the 
contract  or  have  compelled  its  modification  at  any  time,  and 
so  have  controlled  the  time  of  payment.     But  the  mere  ask- 
ing for  money  before  the  expiration  of  a  year  would  not  en- 
title him  to  interest  upon  it  from  the  time  of  asking,  if  he 
suflfered  the  contract  to  go  on  as  before.  On  the  other  hand, 
his  right  to  have  interest  allowed  from  the  end  of  each  year 
in  no  way  depended  upon  his  calling  for  payment.     There 
is  no  feature  of  the  case  which  can  be  held  to  have  entitled 
the  debtor  to  any  information,  notice  or  demand.     He  knew 
that  the  service  contracted  for  had  been  rendered  and  that 
his  obligation  to  pay  for  it  was  complete.     It  was  his  duty 
to  attend  to  the  payment,  after  the  expiration  of  the  usual 
period  of  credit,,  if  he  did  not  wish  to  become  chargeable  for 
interest.     But  while  we  do  not  think  the  creditor  should  be 
denied  interest  because  of  his  neglect  to  demand  payment, 
we  do  not  consider  that  the  debtor  should  be  charged  with 
interest  from  the  end  of  each  month  because  of  the  failure  to 
settle  monthly.     We  think  that  upon  a  contract  of  this  char- 
acter it  would  be  contrary  to  the  general  tenor  of  our  decis- 
ions, either  to  compute  interest  from  the  close  of  each  months 
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or  to  deny  interest  for  the  whole  time  that  payment  was  de- 
ferred. We  see  no  reason  why  the  rule  of  annual  rests  may 
not  be  applied  in  this  case  as  properly  as  in  the  case  of 
Spencer  v.   Woodbridg^e. 

The  mother  of  this  child  married  the  plaintiff  when  the 
child  was  between  four  and  five  years  old,  and  about  four- 
teen months  after  the  marriage  the  deceased  left  the  child 
with  the  plaintiff  at  his  house,  as  the  plaintiff  claimed  in 
pursuance  of  the  agreement  found  by  the  auditor.  The  de- 
fendant offered  to  show,  as  bearing  upon  the  probability  of 
there  having  been  such  an  arrangement  on  the  part  of  the 
deceased,  that  at  some  time  before  the  marriage  he  had  paid 
the  mother  such  damages  as  it  was  agreed  she  could  have 
recovered  against  him  under  the  statute  relating  to  bastardy. 
We  think  the  evidence  offered  had  so  little  bearing  upon  the 
issue  in  controversy  that  its  exclusion  was  not  error.  It  is 
apparent  from  the  report  that  the  child  had  been  in  the  keep- 
ing of  the  father  previous  to  its  being  taken  to  the  plaintiff's 
house.  If  the  mother  had  continued  to  support  the  child 
from  the  time  of  the  settlement,  and  had  taken  the  child  with 
her  to  the  plaintiff's  house  upon  her  marriage,  so  that  its 
stay  there  during  the  time  of  the  alleged  contract  had  been- 
but  a  continuation  of  a  previous  residence  in  his  family,  a 
different  question  would  have  been  presented.  But  what- 
ever the  bearing  of  the  proposed  evidence  might  have  been 
in  such  a  case,  we  think  it  could  not  have  had  the  effect 
claimed  by  the  defendant  when  the  deceased  had  before  this 
taken  charge  of  the  child  notwithstanding  his  settlement  with 
the  mother. 

The  declarations  of  the  deceased  regarding  the  payment 
of  money  to  the  plaintifTs  wife,  not  made  in  connection  with 
any  act  on  his  part,  were  properly  excluded. 

The  first  question  arising  upon  the  issue  submitted  to  the 
jury  is  whether  the  right  of  action  survives.  It  is  insisted  in 
behalf  of  the  estate  that  the  action  does  not  survive  because 
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penal  in  its  nature ;  and  we  are  referred  to  Thayer  v.  Part- 
ridge^ 47  Vt.  423,  for  an  authoritative  expression  as  to  the 
character  of  the  action.  In  that  case  a  trustee  sought  to  re- 
lieve himself  from  liability  by  setting  off  against  a  sum 
acknowledged  to  be  due  the  principal  defendant,  monies  he 
had  before  paid  the  principal  defendant  on  account  of  liquors 
sold  in  violation  of  law  ;  and  the  court  held  that  the  trustee 
could  not  avail  himself  of  the  statute  in  that  manner.  In 
the  opinion  the  statute  authorizing  the  recovery  of  money  so 
paid  is  spoken  of  as  essentially  penal  in  its  nature  and  aim. 
But  in  Lafort  v.  Bacon  y  48  Vt.  176,  a  different  view  is 
expressed.  There  the  plaintiff  sought  to  recover  money 
paid  for  liquor  unlawfully  sold  in  an  action  of  general  as- 
sumpsit, and  the  trial  was  by  referee.  It  was  contended 
.  that  a  claim  of  this  nature  could  not  be  recovered  under  the 
common  counts.  The  court  held  that  the  money  was  re- 
coverable on  the  count  for  money  had  and  received ;  but 
said  further  that  the  action  was  not  penal  but  remedial,  and 
that  the  declaration  could  have  been  amended.  And  in  the 
unreported  case  of  Pecker  v.  Barney^  heard  at  the  general 
term  in  1879,  ^  decision  was  rendered  which  could  not  have 
been  arrived  at  without  adopting  the  view  expressed  in  La-- 
-port  V.  Bacon,  The  defendant  in  that  case  sought  to  re- 
cover under  his  plea  in  offset  money  paid  the  plaintiffs  for 
liquor  sold  in  violation  of  law.  Nothing  could  be  recovered 
in  offset  except  an  indebtedness  on  contract,  express  or  im- 
plied. Plaintiff's  counsel  insisted  that  the  defendant's  cause 
of  action  was  not  a  demand  resting  in  contract,  but  a  right 
conferred  by  the  statute  for  a  penal  purpose,  and  cited 
Thayer  v.  Partridge  in  support  of  his  claim ;  but  the  de- 
fendant had  judgment  in  offset 

The  decisions  in  this  State  regarding  the  recovery  of 
money  paid  as  usury  afford  no  support  to  the  defendant's 
claim.  The  decision  in  Hubbell  v.  Gale^  3  Vt.  266,  where 
it  was  held  that  the  writ  should  have  received  the  minute  re- 
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quired  in  penal  actions,  was  confined  to  that  feature  of  the 
law  then  existing  which  authorized  a  stranger  to  sue  for  the 
recovery  of  the  excess  upon  the  borrower's  failure  to  do  so. 
The  distinction  between  the  two  provisions  of  the  statute  was 
clearly  drawn  in  the  opinion  ;  and  in  Wheatley  v.  Waldoy 
36  Vt.  237,  it  was  directly  held  that  the  action  given  the 
party  who  pays  the  usury  is  remedial  and  not  penal.  In 
Ewing  V.  Grisivold^  43  Vt.  400,  it  was  held  that  inasmuch 
as  the  provision  was  remedial  and  not  penal,  recovery  could 
be  had  under  a  plea  in  offset.  In  Roberts  v.  Burton* s  Est,^ 
27  Vt.  396,  it  was  held  that  a  claim  for  the  recovery  of 
money  paid  as  usury  survived  against  the  estate  of  the  per- 
son who  received  it. 

The  case  is  clearly  within  the  test  applied  at  common  law 
to  determine  whether  a  demand  survives.  The  rule  is  that 
the  cause  of  action  survives  against  the  estate  whenever  the 
estate  has  received  a  benefit  from  the  transaction  for  which 
a  recovery  maybe  had  by  an  action  in  form  ex  contractu. 
Hamblyv.  Trott ^  Covj^.  37  i  5  United  States  v .  Daniely  6 
How.  II  ;  Cravath  v.  Plym-pton^  13  Mass.  4S4;  Roberts  v. 
Burton's  Est.^  27  Vt.  396.  Money  which  the  statute  de- 
clares to  belong  to  the  plaintiff,  and  to  be  recoverable  in  an 
action  for  money  had  and  received,  is  in  the  assets  of  this  es- 
tate. If  the  money  is  the  plaintiflTs,  the  death  of  its  pos- 
sessor cannot  have  deprived  him  of  the  right  to  recover  it. 

But  the  defendant  submits  that  if  the  action  is  one  that  will 
survive  as  not  penal  in  its  nature,  it  cannot  be  maintained, 
because  based  upon  an  illegal  transaction  in  which  the 
plaintiff  and  the  deceased  were  equally  in  fault.  The  liquor 
was  sold  by  the  deceased  in  violation  of  law  and  was  bought 
by  the  plaintiff  for  the  purpose  of  unlawful  sale  ;  and  neither 
party  could  ordinarily  have  the  aid  of  the  court  in  any  mat- 
ter growing  out  of  the  transaction.  But  it  is  within  thfe  prov- 
ince of  the  legislature  to  relieve  either  party  to  an  illegal 
transaction  from  the  operation  of  this  rule.    The  statute  pro- 
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vides  that  one  who  makes  a  payment  for  liquor  sold  in  viola- 
tion of  law  may  recover  it  back  as  money  received  and  held 
to  his  use.  If  the  plaintiff  is  within  the  purview  of  the  statute, 
the  doctrine  that  one  tn  pari  delicto  shall  not  maintain  a 
s\x\t  cannot  be  invoked  against  him,  for  the  legislature  has 
given  him  the  right  to  sue,  notwithstanding  the  character  of 
the  transaction.  But  the  defendant  insists  that  a  statute  should 
not  be  so  construed  as  to  contravene  a  well  recognized  and 
wholesome  rule  of  law  when  there  is  room  for  its  application 
•elsewhere.  It  is  urged  that  this  statute  should  be  held  to  give 
the  right  of  recovery  only  to  those  who  purchase  for  their 
personal  use,  and  not  to  one  dealer  as  against  another.  The 
argument  is  that  when  applied  to  a  case  like  this  the  statute 
cannot  punish  one  violator  of  the  law  without  rewarding  an- 
other to  the  same  extent,  and  that  the  legislature  cannot 
have  intended  an  application  of  the  provision  where  it  would 
produce  such  a  result.  But  we  think  the  purpose  of  the  legis- 
lature is  to  be  determined  from  a  broader  survey  of  the  law. 
If  the  vendor  of  intoxicating  liquor  sells  on  credit  he  cannot 
enforce  collection  of  the  price,  and  if  he  sells  for  cash  he  can- 
not defend  his  receipts  against  a  demand  for  their  return.  If 
the  deceased  had  sold  on  credit  and  his  administrators  were 
seeking  to  collect,  it  would  hardly  be  urged  in  restriction  of 
the  statute  that  unless  they  were  permitted  to  do  so  the  law 
would  secure  the  buyer  a  double  advantage.  The  retail 
dealer,  whether  he  buys  on  credit  and  refuses  to  pay,  or 
pays  and  recovers  back,  will  have  the  same  benefit  if  unmo- 
lested himself,  and  no  benefit  in  either  case  if  those  to  whom 
he  sells  likewise  take  advantage  of  the  law.  The  fact  that 
one  who  takes  advantage  of  the  law  may  not  himself  be  taken 
advantage  of  does  not  touch  the  root  of  the  matter,  and 
should  not  determine  the  construction  of  the  law.  It  was  the 
purpose  of  the  legislature  to  load  the  traflSc  in  all  its  stages 
with  danger  and  uncertainty,  leave  every  seller  at  the  mercy 
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of  the  buyer,  and  deprive  wealth  thus  obtained  of  that  secur- 
ity which  is  the  great  incentive  to  legitimate  trade. 

It  appears  that  some  of  the  payments  which  the  plaintiff 
seeks  to  recover  were  for  beer  "purchased  and  imported  into 
this  State  from  the  State  of  New  York  "  by  the  deceased,  and 
sold  to  the  plaintiff  in  the  original  packages.  It  is  suggested 
that  the  exceptions  do  not  show  that  the  sale  to  the  deceased 
was  not  made  in  this  State,  and  that  it  should  therefore  be 
presumed  that  it  was.  If  the  sale  to  the  deceased  was  in 
this  jurisdiction,  that  transaction  brought  the  commodity 
into  the  general  mass  of  the  property  within  the  State,  and 
left  the  sale  to  the  plaintiff  subject  to  the  State  law.  But  we 
think  the  fact  of  a  purchase  outside  the  State  cannot  be 
eliminated  from  the  exceptions.  No  construction  can  dis- 
pose of  the  statement  that  the  liquor  was  imported  into  this 
State  by  the  deceased,  and  if  the  deceased  imported  it  into 
the  State  he  must  have  purchased  it  elsewhere.  It  is  there- 
fore necessary  to  consider  whether  the  deceased,  a  resident 
of  this  State,  was,  in  the  absence  of  an  act  of  Congress  au- 
thorizing State  regulation,  protected  by  the  federal  consti- 
tution in  selling  in  the  original  packages  liquors  imported 
by  him  from  another  State. 

The  decision  of  the  Supreme  Court  of  the  United  States  in 
Leisy  v.  Hardin^  135  U.  S.  100,  is  binding  upon  this  court; 
and  the  case  at  bar,  if  within  that  decision,  is  to  be  deter- 
mined by  it.  The  plaintiffs  in  that  case  were  brewers,  resid- 
ing and  doing  business  in  the  State  of  Illinois,  who  had 
shipped  their  manufactured  product  into  the  State  of  Iowa, 
and  sold  it  there  by  an  agent  in  the  original  packages.  The 
decision  of  the  court  was  that  "  the  State  had  no  power  to 
interfere  by  seizure,  or  any  other  action,  in  prohibition  of 
importation  and  sale  by  the  foreign  non-resident  importer"; 
and  that  the  legislation  under  consideration  was  *'  to  the  ex- 
tent indicated  "  repugnant  to  the  constitution  of  the  United 
States.     It  is  urged  that  this  decision  should  be  given  no  ef- 
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feet  beyond  its  precise  language,  and  that  a  resident  im- 
porter should  still  be  held  subject  to  the  regulations  of  his 
State.  But  we  think  the  case  presented  for  determination, 
,if  not  within  the  express  terms  of  that  decision,  is  clearly 
within  its  scope,  and  should  be  disposed  of  in  accordance 
with  it. 

The  ground  of  decision  in  the  case  cited  is  that  the  State 
cannot  prohibit  the  importation  of  intoxicating  liquors,  and 
that  the  right  to  import  carries  with  it  the  right  to  dispose  of 
the  thing  imported.  Then  the  State  cannot  control  the  ac- 
tion of  its  citizens  in  the  matter  of  sale,  unless  it  can  deprive 
them  of  the  right  to  import.  But  if  each  State  can  prevent 
its  own  citizens  from  engaging  in  importation,  commerce 
cannot  be  effectively  regulated  by  Congress.  It  is  evident 
that  the  power  of  control  must  reach  not  only  the  articles  to 
be  imported  but  the  agencies  by  which  the  importation  may 
be  made.  Nothing  less  than  this  would  enable  Congress  to 
secure  to  the  business  of  the  country  that  freedom  from  com- 
mercial embarrassment  which  is  the  recognized  object  of  the 
constitutional  provision  in  question.  It  being  held  that  in- 
toxicating liquor  is  an  article  of  commerce  and  therefore  en- 
titled to  importation,  and  that  the  right  to  import  necessarily 
includes  the  right  to  sell,  we  see  no  escape  from  the  conclu- 
sion that  in  disposing  of  this  liquor  in  its  original  packages 
the  deceased  was  in  the  exercise  of  a  constitutional  right,  and 
not  amenable  to  the  statute  under  which  the  receipts  of  his 
other  sales  ma}'  be  recovered. 

Judgments  reversed;  and  judgment  on  auditor^  s  report  for 
%iy4.yOy  with  interest  to  be  computed  by  the  clerk  front  the 
findings  of  the  auditor  on  the  basis  of  annual  rests ;  and 
judgment  on  verdict  for  %'/22,8i  and  interest. 
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STATE  V.  JAMES  H.  KELLEY. 


General  Term,  1892. 


Evidence  of  other  crimes.       When   admissible   considered. 
Several  larcenies  upon  one  expedition. 

1.  The  respondent  was  indicted  for  stealing  two  lap  robes.     The 

only  direct  evidence  of  the  larceny  was  that  of  one  Howe, 
an  accomplice,  who  testified  that  he  and  the  respondent 
were  out  together  with  a  horse  and  express  wagon ;  that 
they  stopped  before  the  shed  where  the  robes  were  and  that 
the  respondent  remained  in  the  wagon  and  held  the  horse 
while  he  went  in,  brought  out  the  robes  and  placed  them  in 
the  wagon.  Held^  that  the  State  might  show,  both  by  the 
accomplice  and  by  other  testimony,  that  upon  this  same 
expedition,  in  the  same  locality,  both  before  and  after  the 
taking  of  the  robes,  the  respondent  stole  various  articles 
which  were  placed  in  the  wagon,  as  tending  to  show  that 
he  knew  the  taking  of  the  lap  robes  to  be  felonious  and  par- 
ticipated in  it. 

2.  But  the  State  cannot  show  that  after  this  expedition  was  fin- 

ished the  accomplice  and  respondent  upon  the  same  night 
went  in  another  direction  and  committed  another  larceny. 

3.  The  question,  when  in  a  prosecution  for  one  offence  evidence 

of  other  offences  is  admissible,  discussed. 

Indictment  for  the  larceny  of  two  lap  robes.  Plea,  not 
guilty.  Trial  by  jury  at  the  March  term,  1892,  Washington 
county,  Thompson,  J.,  presiding.  Verdict,  guilty,  and 
sentence  on  verdict.     The  respondent  excepts. 

The  only  witness  on  the  part  of  the  State  to  the  fact  of 
the  taking  was  one  Charles  Howe.  The  respondent  was  a 
farmer  living  in  the  town  of  Northfield.  Howe  worked  for 
him  on  his  farm,  and  at  the  time  of  the  alleged  crime  was 
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keeping  there  a  team  consisting  of  a  horse  and  express 
wagon.  Howe  testified  that  on  the  night  of  May  22,  1891, 
at  the  suggestion  of  the  respondent,  he  and  the  respondent 
started  from  the  respondent's  farm  with  his,  Howe's,  team, 
to  go  to  Roxbury,  an  adjoining  town,  to  steal  some  phos- 
phate from  a  store-house  known  as  the  "Warren  shed"; 
that  upon  arriving  at  this  shed  they  broke  it  open,  found  no 
phosphate  in  it,  but  carried  away  from  it  and  placed  in  their 
wagon  some  baskets  and  butter  tubs ;  that  from  there  they 
proceeded  to  several  other  places  in  that  vicinity,  stealing 
from  these  various  places  several  articles ;  a  robe  and  whip 
from  one,  two  horse  bridles  from  another,  a  blanket  from 
another,  a  bag  of  meal  from  another,  all  of  which  articles 
were  taken  and  placed,  sometimes  by  Howe  and  sometimes 
by  the  respondent,  in  the  express  wagon ;  that  in  the  course 
of  the  expedition  they  stopped  at  the  house  of  one  Frank 
Spaulding,  adjoining  which  was  a  shed ;  that  the  respon- 
dent sat  in  the  wagon  and  held  the  team  while  Howe  went 
into  the  shed  and  brought  out  and  placed  in  the  wagon  the 
two  lap  robes,  for  the  larceny  of  which  the  respondent  was 
on  trial ;  that  they  afterwards  drove  home  and  had  a  lunch  ; 
that  after  lunch  the  respondent  suggested  that  they  were  still 
without  their  phosphate,  and  that  thereupon,  at  his  instance, 
they  went  to  a  neighboring  store  and  stole  two  bags. 

There  was  no  witness  except  Howe  to  the  fact  of  the 
taking,  or  the  fact  of  the  expedition,  or  the  fact  that  Howe 
and  the  respondent  were  together  in  Roxbury  that  night, 
which  the  respondent  denied ;  but  the  State  was  allowed  to 
prove,  by  the  owners  of  those  various  articles,  that  they 
were  stolen  by  some  one  about  that  time,  and  that  certain  of 
the  articles  were  found  upon  the  premises  of  the  respondent 
August  24  following. 

The  respondent  excepted  to  the  admission  of  the  evidence 
relating  to  the  commission  of  any  other  larceny  than  the  one 
for  which  he  was  on  trial. 
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y.  A,   Wing  and  y.  G,   Wing  for  the  respondent. 

Proof  of  other  larcenies  was  not  admissible.  Barton  v. 
StatCy  i8  Ohio  221  ;  Stale  v.  Goetz  and  Martin^  34  Mo. 
85  ;  Gilbraith  v.  State ^  41  Texas  567  ;  Peofle  v.  Sessions, 
10  Hun.  158;  Regina  v.  Oddy^  6  British  Cr.  Cas.  266; 
Peck  V.  StatCy  2  Hun.  86;  Rex  v.  Birdseye,  4  C.  &.  P. 
386 ;  19  E.  C.  L.  566 ;  Peofle  v.  Hartman,  62  Cal.  562  ; 
State  V.  RiaviSy  71  Mo.  419;  *SVa/^  v.  Danbert,  42  Mo. 
242  ;  .5/a/^  V.  Kelley,  18  Texas  App.  262. 

Z.  S.  Stanton,  State's  Attorney,  and  y.  H,  Center  for 
the  State. 

Evidence  that  this  larceny  was  one  of  a  continuous  series 
upon  the  same  expedition  was  properly  received.  Whar. 
Cr.  Ev.  (9th  Ed.)  31  ;  Com,  v.  Sturtevant,  117  Mass.  122 ; 
Health  v.  Com.,  1  Rob.  (Va.)  735  ;  Gassenheimer  v.  Statey 
52  Ala.  318;  Goersen  v.  Com.,^  Pa.  388;  Goersenv, 
Com.,  103  Pa.  477  ;  Rex  v.  Long,  6  C.  &  P.  179;  People 
v.  Stout,  4  Park.  Cr.  Cas.  127  ;  Rex  v.  Sailabury,  5  C.  & 
P.  155  ;  State  v.  Schaffer,  30  N.  W.  Rep.  639 ;  Lamb  v. 
State,  5  Cent.  Rep.  774;  Rex  v.  Moore,  2  C.  &  P.  235  ; 
Regina  v.  Briggs,  2  M.  &  R.  199 ;  State  v.  Folwell,  14 
Kan.  108;  Burry.  Com.,  4  Gratt  534;  King  v.  Wylie,  i 
B.  &  P.  94;  Regina  v.  Reardon,  4  F.  &  F.  79;  King  v. 
Ellis,  13  Eng.  Com.  Law  76;  Moore  v.  State,  28  Texas 
227  ;  U.  S.  V.  Boyd,  45  Fed.  Rep.  852  ;  Regina  v.  Cob- 
den,  3  F.  &  F.  833. 

MUNSON,  J.  It  is  a  general  rule  that  the  charge 
upon  which  a  respondent  is  being  tried  cannot  be  supported 
by  proof  of  his  having  committed  other  offences.  Rose. 
Cr.  Ev.  81;  Shaffner  v.  Com.,  72  Pa.  St.  60,  (13  Am. 
Rep.  649).  But  evidence  which  legitimately  tends  to  sup- 
port the  charge  is  not  to  be  excluded  on  the  ground  that  it 
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will  show  other  offences,  i  Whar.  Crim.  Law  §  649 ;  Com. 
V.  Choate^  105  Mass. -451.  The  numerous  cases  in  which 
evidence  of  this  nature  has  been  received  have  been  classi- 
fied with  more  or  less  particularity  by  different  text  writers. 
Steph.  Dig.  Ev.  Art.  11,  12  ;  i  Greenl.  Ev.  §  53  n. ;  i  Bish. 
Cr.  Proc.  §§  1125-1129;  44  Am.  Rep.  299  note. 

Evidence  tending  to  show  that  the  respondent  has  been 
guilty  of  other  like  offences  is  received  in  cases  where  it  is 
necessary  to  prove  a  knowledge  of  the  character  of  the  thing 
in  respect  of  which  the  act  was  done.  Thus,  upon  the  trial 
of  one  charged  with  passing  counterfeit  money,  it  may  be 
shown  that  he  has,  upon  other  occasions,  passed  money  of 
that  character.  Reg.  v.  Forstery  Dear.  456  ;  Com.  v.  Bige- 
low,  8  Met.  235.  See  Wood  v.  United  States,  16  Peters 
342.  So,  on  an  indictment  for  receiving  stolen  goods,  it. 
may  be  shown  that  the  respondent  has  at  different  times  re- 
ceived from  the  same  individual  other  goods  known  to  have 
been  stolen  from  the  same  person  or  place.  Rex  v.  Duntij 
I  Moody  146;   Copperman  v.  The  People,  56  N.  Y.  591. 

Evidence  of  this  description  has  also  been  received  to 
establish  the  felonious  use  of  certain  destructive  agencies, 
which  may  be  so  obscurely  employed  As  to  leave  their  results 
naturally  referable  to  accident.  Thus,  upon  the  charge  of 
burning  a  building  with  intent  to  defraud  the  insurers,  evi- 
dence that  other  insured  buildings  owned  by  the  respon- 
dent had  burned  from  unexplained  causes  has  been  received. 
Reg.  V.  Gray,  4  F.  &  F.  1,102.  But  see  State  v.  Ray- 
mond, S3  N.  J.  260  (21  Atl.  328).  And  it  has  been  held  that 
when  a  murder  is  alleged  to  have  been  committed  by  admin- 
istering pdison  to  the  deceased,  it  may  be  shown  that  others 
who  had  previously  received  food  or  medicine  from  the 
respondent  had  died  of  the  same  poison.  Reg.  v.  Geering, 
18  L.  J.  M.  C.  215;  Gocrsen  v.  Com.,  99  Pa.  St.  388; 
106  Pa.  St.  477. 

Evidence  covering  the  commission  of  another  offence  is 
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also  admissible  when  two  crimes  are  so  linked  together  in 
point  of  time  or  circumstances  that  one  cannot  be  fully 
shown  without  proving  the  other.  It  is  doubdess  true  that 
the  criminal  acts  shown  in  many  of  the  cases  referred  to 
this  rule  would  come  within  some  phase  of  the  two  compre- 
hensive rules  hereafter  stated  ;  but  it  is  evident  that  the  cir- 
cumstantial connection  between  transactions  of  a  criminal 
nature  may  be  so  intimate  as  to  require  proof  of  them  all, 
independently  of  other  grounds  of  admission.  Mason  v. 
State^  42  Ala.  532  ;  State  v.  Folwell^  14  Kas.  105  ;  State  v. 
Wentworth,  37  N.  H.  196;  Heath  v.  Com.y  i  Rob.  (Va.) 
735  ;  Brown  v.  Com.^  76  Pa,  St.  319;  Rex  v.  Ellis,  6  B. 
&  C.  145. 

Such  evidence  is  also  received  to  show  identity  of  person, 
local  proximity,  or  other  facts  calculated  to  connect  the 
respondent  with  the  commission  of  the  offence.  Halleck  v. 
State^  65  Wis.  147  ;  Com,  v.  Choatc,  105  Mass.  451.  In 
the  case  last  cited,  there  was  evidence  tending  to  show  that 
the  building  which  the  respondent  was  charged  with  burn- 
ing had  been  fired  by  means  of  an  ingeniously  constructed 
box,  adapted  to  incendiary  purposes  only  ;  and  the  prosecu- 
tion was  permitted  to  show  that  the  respondent  had  the  skill,  • 
materials  and  tools  requisite  for  the  construction  of  this  box, 
by  evidence  which  tended  to  prove  that  he  had  constructed 
and  made  felonious  use  of  another  box  of  the  same  descrip- 
tion. 

Again,  the  prosecutor  may  show  motive,  purpose,  prepar- 
ation or  concealment,  even  though  it  involve  proof  of  a 
distinct  crime.  On  a  trial  for  murder  the  prosecution  may 
show  an  adulterous  intimacy  between  the  respondent  and 
the  wife  of  the  deceased,  not  broken  off  before  the  commis- 
sion of  the  offence  charged.  Com.  v.  Ferrigan^  44  Pa.  St. 
386.  An  intention  to  do  the  violence  alleged  may  be 
established,  not  only  by  showing  threats  of  injury,  but  by 
showing  indictable  attempts  to  do  the  injury.      Williams  \,  ■ 
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Staie,  8  Humph.  585;  Lamb  v.  State,  66  Md.  285.  It 
may  be  shown  upon  the  trial  of  one  charged  with  burning 
an  out-building  that  he  had  previously  poisoned  the  occu- 
pant's house  dog.  Halleck  v.  State,  65  Wis.  147.  On  an 
indictment  for  murder  it  may  be  shown  that  the  deceased 
had  taken  the  life  of  another  on  the  respondent's  procure- 
ment, and  had  been  seen  in  the  act.  Rex  v.  Clewes,  4  C. 
&  P.  221. 

It  is  also  held  that  in  establishing  certain  offences  involv- 
ing sexual  intimacy,  the  prosecution  may  show  other 
instances  of  like  criminal  conduct  between  the  respondent 
and  the  one  with  whom  the  offence  is  claimed  to  have  been 
committed.  This  is  upon  the  ground  that  it  is  proper  to 
show  the  existence  of  a  continuing  adulterous  disposition  of 
the  two  persons  towards  each  other,  and  that  there  can  be 
no  better  evidence  of  such  a  disposition  than  commissions  of 
the  act  itself.  State  v.  Bridgman,  49  Vt.  202.  /^ut  it 
will  be  noticed  that  this  evidence  touches  only  the  respon- 
dent's relations  to  the  particular  individual  concerned  in  the 
offence  charged.  Evidence  of  other  offences  is  never 
received  to  establish  a  criminal  disposition  in  the  broad 
sense  of  the  term,  or  a  tendency  to  commit  generally  offences 
like  the  one  alleged/ 

/The  admissibility  of  the  evidence  received  under  objection 
in  this  case  must  be  tested  by  the  rules  above  stated.  The 
evidence  covered  fifteen  larcenies  other  than  the  one  charged 
in  the  indictment.  These  larcenies  were  all  committed  on 
the  same  night,  and  all  but  one  on  the  same  expedition. 
They  were  committed  at  different  buildings  located  on  a 
section  of  road  several  miles  in  length.  They  were  not 
committed  in  the  execution  of  any  settled  plan,  but  were 
severally  undertaken  as  occasion  offered.  They  were  all 
accomplished  with  the  aid  of  the  same  person.  /Neither  the 
respondent  nor  his  accomplice  was  seen  by  any  one  during 
the  time  in   question.       The  evidence   of    the   State   con- 
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sisted  of  the  narrative  of  the  accomplice,  and  the  testi- 
mony of  all  but  one  of  the  owners  of  the  stolen  property 
that  the  several  articles  were  in  the  places  from  which  the 
accomplice  said  they  were  taken,  and  that  they  were  missed 
about  the  time  the  accomplice  said  the  expedition  took  place^ 
together  with  evidence  of  an  identification  of  some  of  the 
articles  by  their  owners  as  being  the  same  found  some 
months  after  upon  the  respondent's  premises. 

The  mere  fact  that  certain  larcenies  were  committed  on 
the  same  night,  or  the  same  expedition,  did  not  entitle  the 
State  to  show  all  in  proof  of  one.  The  fact  that  both  the 
respondent  and  the  witness  were  concerned  in  them  all  did 
not  so  link  them  together  as  to  make  evidence  of  all  admis- 
sible. Evidence  of  the  larcenies  not  embraced  in  the  charge 
was  received  upon  the  ground  that  the  fact  of  such  larcenies 
having  been  committed,  when  connected  with  the  testimony 
as  to  the  time  when  and  places  from  which  the  articles  were 
missed,  and  of  the  subsequent  discovery  of  some  of  them  on 
the  respondent's  premises,  tended  to  corroborate  the  testi- 
mony of  the  accomplice  as  to  the  commission  of  the  theft  in 
question.  But  such  evidence  could  have  no  legitimate  cor- 
roborative force  unless  there  was  some  sufficient  connection 
between  these  oflfences  and  the  one  for  which  the  respondent 
was  being  tried.  Testimony  that  on  the  previous  night  the 
witness  and  the  respondent  had  gone  together  to  a  certain 
place  and  stolen  a  harness,  accompanied  with  evidence  of  a 
harness  having  been  missed  at  that  time,  would  have  had  no 
tendency  to  corroborate  the  witness  in  his  account  of  this 
theft.  The  question  is  whether  the  fact  that  the  articles 
shown  to  have  been  missed  and  in  part  found  were  taken  on 
the  same  night  or  the  same  expedition,  afforded  the  nec- 
essary connection.  If  the  evidence  was  admissible  in  this 
view  it  must  have  been  upon  the  ground  that  the  fundamen- 
tal assertion  of  the  principal  witness  was  that  such  an  expe- 
dition did  occur  on  the  night  and  over  the  road  stated,  and 
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that  evidence  of  these  other  articles  having  been  left  at,  and 
afterwards  missed  from,  the  places  stated,  and  of  some  of 
them  being  finally  found  on  the  respondent's  premises,  was 
corroborative  of  the  fact  upon  which  the  testimony  concern- 
ing the  taking  of  the  lap  robes  rested.  But  it  is  urged  with 
some  force  that  evidence  that  certain  articles  were  missed 
along  the  line  of  this  road  soon  after  the  night  in  question 
in  no  way  corroborated  the  statements  of  the  witness  con- 
necting the  respondent  with  the  expedition.  The  same 
objection  might,  perhaps,  be  urged  to  the  evidence  relating 
to  such  of  the  articles  as  were  afterwards  found  on  the  re- 
spondent's premises,  in  view  of  the  fact  that  the  accomplice 
lived  and  kept  his  team  at  the  same  place.  If,  however,  it 
were  to  be  held  that  other  offences  might  be  shown  on  the 
ground  above  stated,  this  would  not  sustain  the  admission  oi 
so  much  of  the  testimony  of  the  principal  witness  as  related 
to  the  larceny  concerning  which  there  was  no  other  evi- 
dence. 

But  without  passing  upon  the  admissibility  of  the  evidence 
on  this  ground,  or  considering  other  grounds  upon  which 
evidence  of  some  of  the  larcenies  might  be  held  admissible, 
we  think  evidence  of  all  the  larcenies  committed  on  the 
same  expedition  was,  in  the  circumstances  of  this  case  as 
presented  by  the  exceptions,  fairly  within  the  reason  of  the 
rule  first  above  stated.  It  does  not  appear  that  the  respond- 
ent's defence  had  been  limited  by  any  previous  statement, 
and  the  admissibility  of  the  evidence  must  be  tested  upon  the 
case  presented  by  the  State,  without  regard  to  the  respon- 
dent's subsequent  testimony  that  he  did  not  accompany  the 
State's  witness  on  any  such  trip.  The  expedition  was 
with  a  team  which  belonged  to  the  witness.  The  lap  robes 
were  not  taken  by  the  respondent  personally,  nor  in  his 
presence.  It  does  not  appear  that  there  had  been  any  con- 
ference or  understanding  in  regard  to  them.  The  respond* 
ent  remained  in  the  wagon,  which  stood  in  the  road,  while 


Digitized  by 


Google 


Vt.]  STATE  V.  KELLEY.  539 


the  witness  went  away,  and  afterwards  returned  with  the 
lap  robes  and  placed  them  in  the  wagon.  If  the  evidence 
of  the  State  had  been  confined  to  this  single  occurrence,  the 
jury,  even  if  satisfied  that  the  occurrence  took  place  as  stated, 
might  have  considered  that  there  was  room  for  a  reasonable 
doubt  as  to  whether  the  respondent  was  cognizant  of  the  na^ 
ture  of  the  transaction.  But  when  the  evidence  disclosed 
the  gathering  from  different  places  of  a  miscellaneous  as- 
sortment of  personal  property,  in  taking  some  of  which  the 
respondent  was  actively  engaged,  and  a  return  with  the 
load  thus  made  up  to  the  respondent's  house,  it  might  no 
longer  be  doubted  that  the  respondent  had  participated  in 
the  removal  of  the  lap  robes  with  full  knowledge  that  they 
were  stolen. 

But  testimony  received  on  this  ground  could  not  properly 
be  extended  beyond  the  history  of  the  load  which  contained 
the  lap  robes.  We  find  no  ground  upon  which  evidence  of 
the  subsequent  larceny  could  be  received.  After  the  res- 
pondent and  his  accomplice  had  returned  with  the  load 
made  up  as  above  stated  and  stowed  the  articles  away,  it 
was  suggested  that  they  go  in  another  direction  and  steal 
some  prosphate  ;  and  this  was  accordingly  done.  It  cannot 
be  said  that  this  was  made  admissible  by  the  evidence  of  the 
State  as  to  the  inception  of  the  first  expedition.  It  had  ap- 
peared that  that  expedition  was  suggested  and  undertaken 
by  the  respondent  for  the  purpose  of  stealing  some  phos- 
phate which  he  expected  to  find  at  a  certain  shed,  and  that 
the  expedition  failed  of  its  original  purpose  because  no 
phosphate  was  found  there.  But  the  respondent's  desire  to 
•steal  some  phosphate  cannot  be  held  to  Have  entitled  the 
State  to  prove  everything  that  occurred  until  that  desire  was 
satisfied.  Evidence  of  a  second  expedition,  undertaken  upon 
a  renewal  of  the  original  purpose,  had  no  legitimate  ten- 
dency to  support  the  other  statements  of  the  witness.  It 
was  not  needed  to  relieve  his  main  narrative  of  an  inherent 
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improbability.  Any  discrepancy  which  might  otherwise 
have  been  suggested  between  the  alleged  purpose  of  the  ex- 
pedition and  their  return  without  phosphate  was  sufficiently 
explained  by  their  failure  to  find  any ;  and  evidence  that  the 
respondent  persisted  in  his  purpose  until.it  was.accomplished 
had  no  explanatory  effect  beyond  this.  The  argument  by 
which  it  is  sought  to  sustain  the  admissibility  of  this  evi- 
dence would  have  justified  proof  of  the  successful  termina- 
tion of  the  respondent's  attempt  to  steal  phosphate  if  it  had 
occurred  a  week  or  a  month  later.  . , We  find  no  such  connec- 
tion between  the  larceny  charged,  and  the  theft  of  phos- 
phate on  another  expedition  and  in  a  different  locality,  as 
would  make  evidence  of  the  latter  admissible  in  proof  of  the 
former.  It  was  effective  only  as  it  appealed  to  the  tend- 
ency to  believe  that  a  man  who  has  committed  a  larceny  at 
one  time  may  very  likely  have  b^en  guilty  of  the  same  of- 
fence at  another. 

Sentence  vacafed^  judgment  reversed  and  cause  remanded. 
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STATE  V.  WILLIAM  BEDELL. 


Orleans  County,  1893. 


Before  :     Ross,  Ch.  J.,  Rowell  and  Start,  JJ. 

Indictment,     Motion  in  arrest.    Motion  J^or  new  trial,  Ex^ 

ceptions, 

1.  An  indictment  under  R..L.  4,128,  making  it  a  criminal  of- 

fence to  set  fire  to'a  meeting  house,  church,  school  house  or 
*        other  building. erected  for  public  use,  need  not  allege  that 
the  school  house,  which  it  charges   the   respondent  with 
burning,  was  erected  for  public  use. 

2.  This  court  will  not  reverse  the  action  of  the  court  below  in 

overruling  the  respondent's  motion  for  a  new  trial  for  that 
the  court  did  not  charge  the  jury  as  to  the  effect  of  the  res- 
pondent's not  having  testified,  unless  it  affirmatively  ap- 
pears by  the  exceptions  that  the  respondent  did  not  testify. 

Indictment  for  setting  fire  to  a  school  house  with  intent  to 
burn  the  same.  Plea,  not  guilty.  Trial  by  jury  at  the  Sep- 
tember term,  1892,  Thompson,  J.,  presiding.  Verdict  guilty. 
Judgment  of  guilty  on  verdict.  The  respondent  excepts. 
The  opinion  states  the  case. 

£.  A,  Cook  for  the  respondent. 

The  indictment  should  have  alleged  that  the  school  house 
was  erected  for  public  use.  State  v.  Roe^  12  Vt.  93  ;  R.  L. 
s.  4,128  ;  Whart.  Prec.  Ind.  2d  Rev.  Ed.  p.  260,  s.  396,  note 
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i ;  Bennett's  Vermont  Justice,  675  ;  Stale  v.  Keyser^  56  Vt. 
622;  2  Bish.  Crim.  Proc.  s.  40;  State  v.  Ambler^  56  Vt. 
672  ;  Com.  V.  Maxwell^  2  Pick.  138;  State  v.  Sommers^  3 
Vt.  156;  State  V.  Barker^  18  Vt.  195  ;  State  v.  Hodgden^ 
41  Vt.  139. 

The  jury  should  have  been  instructed  that  the  failure  of 

the  respondent  to  testify  was  not  to  be  taken  against  him. 

Vaughn   v.  Porter^  16  Vt.  266 ;  Hazard  v.  Smithy  21  Vt. 

123  ;  Buck  et  al,  v.  Squires^  23  Vt.  498  ;  Westmorcv,  She/- 

Jield^  56  Vt.  239 ;  State  v.  Hopkins,  56  Vt.  250 ;  Donehue 

V.  Ins,  Co.,  56  Vt.  374 ;  Rowell  v.    Vershire,  62  Vt.  405. 

IV.   W.  Miles,  State's  attorney,  for  the  State. 

The  motion  for  a  new  trial  was  addressed  to  the  discre- 
tion of  the  county  court.  Chase  v.  Davis,  7  Vt.  476.  Mink- 
ler  V.  Minkler,  14  Vt.  558. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  respondent  waived  his  exceptions  to 
the  charge,  but  relies  upon  his  motion  in  arrest  of  judg- 
ment, and  his  motion  for  a  new  trial. 

The  indictment  charges  the  respondent  with  feloniously 
setting  fire  to  a  school  house,  the  property  of  a  school  dis- 
trict named,  with  the  intent  to  burn  the  same.  The  respond- 
ent contends  that  the  indictment  is  lacking  in  substance,  in 
that  it  fails  to  charge  that  the  school  house  was  erected  for 
public  use.  R.  L.  4,128  makes  it  a  criminal  offence  for  a 
person  willfully  to  set  **fire  to  a  meeting  house,  church, 
court  house,  town  house,  college,  academy,  jail,  school 
house  or  other  building  erected  for  public  use."  It  assumes 
that  the  buildings  named  are  erected  for  public  use,  but  adds, 
'  *  or  other  building  erected  for  public  use  "  to  include  build- 
ings of  like  public  character  not  named.  This  section,  in 
this  respect,  in  legal  effect,  is  analogous  to  R.  L.  4,i33' 
construed  in  State  v.  Keyser,  56  Vt.  622.     The  indictment 
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is  sufficient  to  sustain  the  verdict,  judgment  and  sentence, 
when  challenged  by  a  motion  in  arrest. 

The  motion  for  a  new  trial  is  based  upon  the  alleged 
failure  of  the  court  to  charge  that  the  respondent's  failure 
to  testify  should  not  be  taken  against  him.  There  is  nothing 
in  the  exceptions  to  show  that  he  did  not  testify.  The 
motion  asserts  that  he  did  not.  Whether  this  assertion  is 
true  the  court  is  not  informed.  The  county  court  overruled 
the  motion.  If  the  motion  was  not  addressed  to  the  discre- 
tion of  that  court,  which  we  do  not  decide,  there  are  no  such 
facts  placed  upon  the  record  as  to  show  that  its  action  in 
overruling  the  motion  was  erroneous. 

judgment:  There  is  no  error  in  the  proceedings  y  and  that 
respondent  take  nothing  by  his  exceptions. 
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TOWN  OF  LEICESTER  v.  TOWN   OF  BRANDON. 


General  Term,  1892. 


Transient  Pauper. 

Where  a  town  contracts  for  the  support  of  one  of  its  paupers  with 
a  person  residing  in  another  town,  the  pauper,  while  liv- 
ing in  the  latter  town  in  virtue  of  such  contract,  is  a  trans- 
ient therein  and  a  resident  of  the  former  town,  and  the  lat- 
ter town  may  recover  of  the  former  if  compelled  to  assist 
the  pauper. 

Assumpsit  for  the  expense  of  supporting  a  pauper.  Plea, 
the  general  issue.  Trial  by  jury  at  the  June  term,  1891, 
Addison  county,  Thompson,  J.,  presiding.  The  court  di- 
rected a  verdict  for  the  defendant,  to  which  the  plaintiff  ex- 
cepted.    The  case  appears  in  the  opinion. 

/^.  G.  Swinington  for  the  plaintiff. 

y.  C  Baker  for  the  defendant. 

The  pauper  was  not  a  transient.  Mtddleburyw.  Waltham^ 
6  Vt.  200;  Rockingham  v.  Springfield^  59  Vt.  521;  Ma- 
coon  V.  Berlin,  49  Vt.  13  ;  Goodell  v.  Mt.  Holly ^  51  Vt.  423 ; 
New  Haven  v.  Middlebury,  63  Vt.  399 ;  Stone  v.  Glover, 
60  Vt.  651. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  This  suit  is  brought  to  recover  of  the  de- 
fendant the  amount  expended  by  the  plaintiff  for  the  sup- 
port of  a  pauper. 
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The  plaintifFs  evidence  tended  to  show  that  in  May,  1883, 
while  the  pauper  and  her  father's  family  were  being  sup- 
ported by  the  defendant  town,  the  defendant's  overseer  of 
the  poor  made  a  contract  with  one  Dow,  who  resided  in  the 
plaintiff  town,  by  which  the  pauper,  then  about  ten  years 
old,  was  to  work  for  Dow  for  her  board  and  clothes,  Dow 
reserving  the  right  to  have  her  removed  at  any  time  and  the 
defendant  reserving  the  right  to  remove  her ;  that  she  re- 
mained with  Dow  in  Leicester  under  this  contract  four  or 
five  years,  Brandon  by  its  overseer  during  that  time  furnish- 
ing her  some  articles  of  clothing  and  exercising  some  care 
over  her  in  other  respects  ;  that  in  the  fall  of  1888  the  pauper 
was  removed  from  Dow's  by  the  defendant's  overseer  and  a 
like  arrangement  was  made  between  him  and  one  Capron, 
who  also  resided  in  Leicester,  by  which  the  pauper  remained 
at  the  house  of  the  latter  in  Leicester  about  a  year,  when 
«he  became  wholly  dependent  and  was  thereafter  supported 
by  the  plaintiff  until  the  time  of  the  trial  in  the  court  below, 
the  defendant  having  refused  to  support  her  and  threat- 
ened to  prosecute  Capron  if  he  returned  her  to  the  defend- 
ant ;  that  the  pauper  was  non  compos  and  incapable  of  form- 
ing an  intention  in  respect  to  her  residence. 

Section  2,817,  R.  L.,  as  amended  by  section  3,  No.  42, 
Acts  of  1886,  made  it  the  duty  of  the  plaintiffs  overseer  to 
provide  for  the  pauper's  relief,  she  being  found  in  that  town 
and  in  need  of  immediate  assistance.  The  question  is 
whether  the  plaintiff  has  a  legal  claim  upon  the  defendant 
for  the  expenditure. 

The  evidence  introduced  by  the  plaintiff,  that  when  the 
pauper  was  taken  to  that  town  under  the  contracts  men- 
tioned she  and  her  father's  family  were  being  supported  by 
the  defendant,  tended  to  show  that  her  actual  residence  was 
in  the  latter  town,  and  that  she  was  in  Leicester  by  the  de- 
fendant's procurement  by  virtue  of  the  contracts  made  for 
its  benefit.     These  facts,  if  established,  would  have  shown 
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the  pauper  transient  in  Leicester,  while  her  relation  to  Bran- 
don would  have  remained  the  same  as  if  she  had  not  been 
removed  therefrom.  In  legal  contemplation  her  actual  resi- 
dence was  in  Brandon  while  she  was  transient  in  Leicester. 
Barntt  v.  Ray^  33  Vt.  211. 

The  word  **  resides,"  as  amended  into  section  2,818,  R.  L. 
by  section  4,  Acts  of  1886,  does  not  mean  the  same  as  **  resi- 
dence," as  defined  by  section  13  of  that  act.  It  means  an 
actual  residing  and  not  a  legal  three  years'  residence.  As 
this  pauper  was  non  compos  no  question  as  to  a  legal  resi- 
dence under  section  13  arises.  We  think  the  court  erred  in 
directing  a  verdict  for  the  defendant. 

Judgment  reversed  and  cause  remanded. 

Start,  J.  dissents. 
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STATE  V.  FRANK  H.  McGILL. 


Washington  County,  1893. 


Before :     Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 

Intoxicating  liquor.     Common  nuisance.     Res  Judicata. 

That  the  respondent  has  been  convicted  of  maintaining  at  a  certain 
time  and  place  a  common  nuisance,  wherein  intoxicating 
liquor  was  kept  with  intent  to  unlawfully  sell,  furnish  and 
give  away,  is  not  conclusive  evidence  that  the  respondent 
did  then  and  there  keep  intoxicating  liquor  with  such  in- 
tent. 

Information  for  keeping  intoxicating  liquor  with  intent  to 
unlawfully  dispose  of  the  same.  Plea,  not  guilty.  Trial  by 
jury  at  the  March  term,  1893,  Taft,  J.,  presiding. 

The  information  charged  the  respondent  with  having  kept 
liquor  with  intent  to  unlawfully  sell,  furnish  and  give  away 
the  same  at  No  122  Main  St.  On  trial  the  State  introduced 
in  evidence  the  record  of  a  former  conviction  of  the  respond- 
ent, wherein  he  was  convicted  of  having  maintained  a  com-, 
mon  nuisance  at  122  Main  St.,  wherein  intoxicating  liquor 
was  kept  with  intent  to  unlawfully  sell,  furnish  and  give  away 
the  same.  The  identity  of  the  person  and  place  was  con- 
ceded ;  whereupon  the  court  ruled  that  the  question  on  trial 
was  res  Judicata^  directed  a  verdict  of  guilty,  and  imposed 
sentence,  to  which  the  respondent  excepted. 

Lord  &  Boynton  and  John  G.   Wing  for  the  respondent. 

If  admissible  for  any  purpose  the  record  was  not  conclu- 
sive.    Cushman  v.  Loker^  2  Mass.  108,  Com,  v.  Gorham^ 
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99  Mass.  420;  Faunce  v.    People^  51  111.   311;    White  v. 
Commonwealth^  79  Va.  616;  i  Greenl.  Ev.  s.  375. 

The  court  could  not  direct  a  verdict  of  guilty ;  People  v. 
Gastroy  75  Mich.  132;  State  v.  Stewart^  99  N.  C.  563; 
State  V.  Holty  90  N.  C.  749;  Mclvis  v.  State^  51  Ala.  23; 
Simms  V.  State^  43  Ala.  33  ;  State  v.  Smallwoods  75  N.  C. 
104;  2  Thorn.  Trials,  p.  1,530,  s.  2,149,  and  cases  cited; 
Roach  et  al.  v.  The  People,  I"}  111.  25  ;  White  v.  ^/a/^,  13 
Tex.  139 ;  Cooley's  Con.  Lim.  393-394  and  notes  ;  3  Blacks. 
Com.  380;  State  V,  Maine,  29  Conn.  281.  United  States 
V.  Taylor,  3  McCrary,  500. 

Z.  S.  Stanton,  State's  Attorney,  for  the  State. 

The  judgment  was  properly  in  evidence  and  conclusive. 
Blodgett  V.  Jordon,  6  Vt.  580;  Gray  v.  Pingry,  17  Vt. 
419;  Whitney  v.  Clarendon,  18  Vt.  252;  State  w  Dewey ^ 
26  Atl.  Rep.  69. 

There  being  no  question  for  the  jury,  it  was  proper  for  the 
court  to  direct  a  verdict.  State  v.  Burpee,  65  Vt.  i ; 
United  States  v.  Anthony,  11  Blatch,  200;  Plint  v.  Com. 
monwealth,  12  Atl.  Rep.  148. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  One  who  owns,  keeps  or  possesses  with 
intent  to  sell,  furnish,  or  give  away,  intoxicating  liquor  in 
violation  of  law,  commits  an  offence.  R.  L.  3,802.  A  place 
used  as  a  place  of  resort,  where  intoxicating  liquor  is  un- 
lawfully sold,  furnished  or  given  away,  or  is  kept  for  sell- 
ing, furnishing  or  giving  away  unlawfully,  is  a  common 
nuisance,  kept  in  violation  of  law.  R.  L,  3,836.  If  one 
can  be  convicted  of  keeping  such  a  nuisance  without  its  ap- 
pearing that  he  kept  intoxicating  liquor  at  the  place  with  the 
intent  aforesaid,  the  record  of  his  conviction  would  not  nec- 
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essarily  establish  that  he  was  guilty  of  keeping  with  such 
intent,  for  that  fact  might  not  have  been  adjudicated. 

That  one  may  be  thus  convicted  without  its  thus  appear- 
ing, is  manifest.  Suppose  men  were  accustomed  to  go  into 
the  respondent's  place  of  business  with  bottles  of  liquor  of 
their  own  in  their  pockets,  and  of  there  drinking  it  with 
others  casually  present  whom  they  invited,  the  respondent 
suffering  it  but  not  otherwise  having  to  do  with  it,  this 
would  be  an  unlawful  giving  away  on  the  part  of  the  own- 
ers of  the  liquor,  and  make  the  place  a  common  nuisance ; 
but  it  would  not  make  the  respondent  guilty  of  owning, 
keeping  nor  possessing  the  liquor  with  the  intent  aforesaid, 
for  he  did  not  own,  nor  keep  nor  possess  it  in  any  sense. 

It  follows,  therefore,  that  the  judgment  in  the  nuisance 
case  was  not  necessarily  conclusive  of  guilt  in  this  case,  and 
to  treat  it  so  was  error.  A  decision  of  the  question  whether 
that  judgment  was  sufficiently  final  to  make  the  subject  mat- 
ter thereof  r^^/wrfiVra/a  is  not  important  now,  as  the  judg- 
ment has  since  been  affirmed  by  the  Supreme  Court. 
Whether  the  court  can  direct  a  verdict  of  guilty  in  a  crim- 
inal case  is  an  important  question ;  but  as  it  is  not  necessary 
to  decide  it  now,  and  not  likely  to  arise  again  in  this  case» 
and  can  rarely  arise  in  any  case,  and  would  necessarily  go 
before  the  full  bench  if  again  up,  we  prefer  to  leave  it  un- 
decided. 

Judgment  and  sentence  reversed  and  cause  remanded  Jor 
a  new  trial. 
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ALEXANDER  COBURN 

V. 

CASSIE  &  FRASER. 


Washington  County,  1893. 


Before:  Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ, 
Partnership.     Covenant  to  pay  debts  upon  dissolution. 

The  defendants,  being  partners  in  the  granite  business,  purchased 
a  quarry,  in  part  payment  for  which  they  gave  their  joint 
and  several  notes  and  secured  the  same  by  mortgage  on  the 
quarry.  Subsequently,  Tune  17,  the  defendants  quit- 
claimed their  interest  in  the  same  to  the  plaintiff,  and  the 
plaintiff  transferred  his  interest  in  the  personal  property 
and  stock  of  the  partnership  to  one  of  the  defendants. 
Later,  June  24,  the  parties  executed  an  agreement  under 
seal  by  which  the  plaintiff  conveyed  his  interest  in  the 
debts  due  the  partnership  to  the  defendants,  and  they  cove- 
nanted to  see  him  harmless  from  all  debts  contracted  in  or 
about  the  former  partnership.  Heldy  that  they  thereby 
became  bound  to  pay  the  notes  g^ven  for  the  quarry. 

Covenant  broken.  Plea,  the  general  issue.  Trial  by 
court  at  the  March  term,  1893,  Taft,  J.,  presiding.  Upon 
the  facts  found  by  the  court,  judgment  was  given  for  the  de- 
fendant. The  plaintiff  excepts.  The  opinion  states  the 
case. 

Martin  &  Slack  and  Dillingham^  Huse  &  Howland  for 
the  plaintiff. 

Under  a  plea  of  the  general  issue  the  only  defence  open 
to  the  defendant  was  that  covenant  had  not  been  broken. 
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He  could  not  show  an  estoppel.  Chitty  PI.,  487-518; 
Gould  PL,  284  and  note;  8.  301,  41,  42,  43 ;  Stephen  PL, 
151  ;  Gardner  et  al.  v.  Gardner  et  aL^  10  Johns.  47  ;  Legg 
V.  Robinson^  7  Wend.  194 ;  Brazee  &  Carroll  v.  Blake  & 
Gay^  5  Ohio  340 ;  Granger^  Admr.^  v.  Granger ^  6  Ohio  35  ; 
Reynolds  et  al.  Vf,  Rogers*  Rxrs.,  5  Ohio  169;  Abbott  v, 
Allen  et  al.^  14  Johns.  248. 

George  JV.   J^iVig- for  the  defendant. 
The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  It  is  found  that  the  parties,  prior  to  June 
17,  1891,  were  partners  in  the  granite  quarrying  and  cutting 
business.  In  establishing  and  conducting  this  partnership 
business  they  had  purchased  a  quarry  and  given  their  notes, 
secured  by  a  mortgage  on  the  quarry,  for  a  part  of  the 
purchase  money.  With  this  condition  existing,  on  June  17, 
1891,  the  defendants,  by  a  quit-claim  deed,  conveyed  to  the 
plaintiff  the  quarry  and  their  interest  in  the  blacksmith  shop, 
derrick  and  all  tools  on  the  quarry  land.  Contempo- 
raneously, the  plaintiff  conveyed  to  the  defendant  Cassie, 
for  a  money  consideration,  all  his  interest  in  the  partnership 
works,  and  in  all  the  tools  and  stock  in  the  sheds  and  yards 
of  the  partnership,  therein  stating  that  the  plaintiff  was  to 
have  no  responsibility  for  the  debts  contracted  on  or  before, 
or  after  that  date,  by  reason  of  any  business  which  had  been 
or  might  be  carried  on  in  the  sheds  or  yards,  except  one- 
fourth  of  the  loss  on  a  specified  transaction.  By  his  accept- 
ance of  the  plaintiffs  conveyance  an  implied  agreement 
arose  on  the  part  of  Cassie  to  pay  and  save  the  plaintiff 
harmless  from  the  indebtedness  described,  but  no  express 
agreement  to  that  effect  was  entered  into  by  Cassie,  and  no 
agreement  with  reference  thereto  by  Fraser.  The  convey- 
ance by  the  plaintiff  did  not,  in  terms,  transfer  to  Cassie  the 
plaintiff's  interest  in  the  debts  due  the  partnership.     While 
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their  matters  were  thus  situated,  on  June  24,  1891,  by  an 
indenture  under  seal,  between  the  plaintiff  of  the  first  part 
and  the  defendant  of  the  second  part,  the  partnership  was 
dissolved  and  the  plaintiff  conveyed  and  assigned  to  the 
defendants  all  the  debts  and  sums  of  money  due  and  owing 
the  partnership,  also  all  the  tools,  stock  and  good  will  of  the 
partnership  except  the  private  tools  of  the  plaintiff,  and  the 
property  conveyed  to  the  plaintiff  by  the  deed  dated  June 
June  17,  1 891,  and  agreed  to  pay  defendant  Cassie  fifty-five 
dollars ;  and  the  defendants  agreed  to  discharge  and  pay  all 
debts  and  sums  which  the  three  jointly  owed,  or  which  were 
chargeable  upon  the  partnership,  or  upon  either  or  any  of 
them  as  partners,  to  any  person  or  persons,  for  or  by  reason 
of  their  joint  trade  or  partnership,  excepting  one-fourth  of 
the  loss  which  might  come  from  the  transaction  specified  in 
the  conveyance  from  the  plaintiff,  dated  June  17,  1891. 
The  trial  court  found  that  no  facts  were  shown  which  varied 
the  legal  operation  of  these  three  written  contracts  or  convey- 
ances. The  indenture  was  under  seal.  It  is  not  claimed 
that  it  will  not  support  the  action  of  covenant  broken  if  there 
has  been  a  breach  of  its  provisions.  The  plaintiff' has  been 
called  upon  to  pay,  and  has  paid,  a  portion  of  the  partner- 
ship notes  heretofore  mentioned,  secured  by  mortgage  on 
the  quarry  conveyed  to  the  plaintiff.  These  notes  were 
given  in  prosecution  of  the  partnership  business,  and  fall 
within  the  class  of  indebtedness  which  the  defendants,  by 
the  indenture  of  June  24,  1891,  agreed  to  pay  and  discharge. 
The  notes  have  fallen  due  and  the  defendants  have  failed  to 
pay  them,  and  the  plaintiff  has  been  called  upon,  and  did 
pay  them,  in  part.  To  the  extent  he  had  paid,  before  bring- 
ing this  suit,  less  the  loss  on  the  excepted  transaction,  the 
plaintiff  is  entitled  to  recover. 

Judgment  reversed^  and  judgment  for  the  flaintiff  to 
recover  $J-?5  with  mterest^  to  be  commuted  by  the  clerk^  and 
costs. 
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ELLEN  MORRISEY,  ADMINISTRATRIX, 

V. 

WILLIAM  H.  HUGHES. 


Rutland  County,  1893. 


Before :     Tyler,  Munson,  Start  and  Thompson,  JJ. 

Death /ram  wrongful  act.    Contributory  negligence,    Neg-- 

lect  of  fellow  servant  contributing.     Charge  of 

court.     Present  worth* 

1 .  In  an  action  upon  a  public  statute,  if  the  declaration  contains- 

an  averment  of  every  fact  necessary  to  be  established,  it 
need  not  in  terms  refer  to  the  statute. 

2.  The  court  should  not  direct  a  verdict  for  the  defendant  upon 

the  ground  of  contributory  negligence  in  the  plaintiff 
where  the  evidence  in  that  respect  is  conflicting. 

3.  A  case  will  not  be  reversed  because  the  court  in  its  charge  in- 

cidentally uses  an  incorrect  illustration,  where  the  general 
rule  of  law  has  been  correctly  stated  and  the  jury  could 
not  have  been  misled  in  its  application  to  the  particular 
case. 

4.  That  the  neglect  of  a  fellow  servant  has   contributed  with 

that  of  the  defendant  to  produce  the  injury  is  no  defence. 

5.  Held^  that  the  charge  of  the  court  in  reference  to  the  present 

worth  of  the  damages  was  favorable  to  the  defendant  and 
no  error. 

Action  on  the  case  for  the  negligence  of  the  defendant,  re- 
sulting in  the  death  of  the  plaintiff's  intestate.  Plea,  the 
general   issue.     Trial    by  jury  at  the  March  term,   1892^ 
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Ross,  Ch.  J.,   presiding.     Verdict  and   judgment  for  the 
plaintiff.     The  defendant  excepts. 

The  plaintiff  in  her  declaration  alleged,  after  setting  out 
the  negligence  of  the  defendant  and  the  consequent  injury 
and  death  of  the  intestate,  that  the  intestate  left  surviving 
him  a  widow  and  six  minor  children,  his  next  of  kin,  to 
whom  the  damages,  if  any  were  recovered  in  this  action, 
could  be  distributed. 

Upon  the  trial  of  the  case  the  plaintiff  offered  evidence 
tending  to  show  these  facts,  and  also  the  age  and  earning 
capacity  of  the  intestate.  The  defendant  objected  to  the  in- 
troduction of  this  testimony  for  that  there  was  nothing  in  the 
declaration  which  laid  the  foundation  for  it.  The  court  ad- 
mitted the  testimony  and  the  defendant  excepted. 

The  evidence  of  the  plaintiff  tended  to  show  that  the  de- 
fendant was  the  owner  and  operator  of  a  slate  quarry,  and 
that  the  intestate  was  employed  by  him  in  the  operation  of 
said  quarry ;  that  the  slate,  stone  and  rubbish  were  taken 
from  the  bottom  of  the  quarry  by  means  of  an  incline  to  the 
top,  in  a  box,  which  was  there  placed  upon  a  truck,  and 
carried  to  its  destination ;  that  this  truck  was  brought  upon 
two  iron  rails  to  the  edge  of  the  quarry  for  the  purpose  of 
receiving  the  box  ;  that  the  distance  from  the  top  to  the  bot- 
tom of  the  quarry  was  several  hundred  feet,  and  that  the 
work  of  the  intestate  was  at  the  bottom  of  the  quarry  and  at 
the  foot  of  the  wall  which  rose  nearly  perpendicular  above 
him ;  that  at  the  time  of  the  accident  the  box  had  been  loaded 
by  the  intestate  and  taken  to  the  top  of  the  ledge  ;  that  while 
the  workmen  at  the  top  of  the  ledge  were  attempting  to 
lower  the  box  and  place  it  upon  the  trucks,  the  box  sud- 
denly tilted  away  from  the  quarry  and  forced  the  trucks  over 
the  ends  of  the  rails  into  the  quarry,  by  which  the  plaintiff 
was  struck  and  instantly  killed ;  that  the  ends  of  the  rails 
were  in  no  respect  protected  as  they  ought  to  have  been  for 
the  purpose  of  preventing  the  truck  from  escaping  over  the 
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ends  into  the  quarry  in  the  manner  it  did,  and  this  was  the 
negligence  complained  of  by  the  plaintiff. 

The  defendant  did  not  deny  that  if  the  ends  of  the  rails 
were  left  unprotected,  as  the  evidence  of  the  plaintiff  tended 
to  show,  it  would  have  been  negligent  on  his  part,  but  he 
claimed,  and  his  evidence  tended  to  show,  that  before  the 
accident  there  had  been  placed  and  securely  fastened  upon 
the  ends  of  the  rails  at  that  point  a  large  block  of  timber, 
and  that  this  timber  was  torn  away  at  the  time  the  car  fell 
into  the  quarry.  He  further  claimed,  and  his  evidence 
tended  to  show,  that  the  accident  was  occasioned  by  the  fact 
that  the  intestate  in  loading  the  box  had  placed  in  it  a  large 
stone  which  caused  the  box  to  tilt  when  being  lowered  onto 
the  trucks  and  thereby  occasioned  the  accident,  and  that  the 
intestate  had  been  repeatedly  instructed  not  to  put  large 
stones  like  this  one  into  the  box,  for  the  reason  that  it  was 
dangerous. 

The  evidence  of  the  defendant  further  tended  to  show 
that  the  accident,  if  not  occasioned  wholly  by  the  fault  of 
the  intestate  in  improperly  loading  the  box  before  it  was  sent 
up,  was  occasioned  by  the  negligence  of  fellow  servants  of 
the  intestate  whose  duty  it  was  at  the  top  of  the  ledge  to 
place  this  box  upon  the  trucks. 

At  the  close  of  the  plaintilTs  evidence  the  defendant  moved 
the  court  to  direct  a  verdict  for  that  upon  the  evidence  the 
plaintiff  was  not  entitled  to  go  to  the  jury.  This  motion  the 
court  overruled  and  the  defendant  excepted. 

The  defendant  claimed  that  if  the  negligence  of  the  fellow 
servant  at  the  top  of  the  ledge  contributed  with  the  negli- 
gence of  the  defendant  in  not  properly  guarding  the  ends  of 
the  rails,  the  plaintiff  could  not  recover,  and  requested  the 
court  to  so  instruct  the  jury.  This  the  court  declined  to  do, 
and  instructed  the  jury  that  if  the  defendant's  negligence  in 
not  properly  protecting  the  ends  of  the  rails  caused  the  in- 
-^ury  complained  of,  it  was  immaterial  whether   or  not  the 
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neglect  of  the  intestate's  fellow  servants  contributed  to  that 
injury,  to  which  the  defendant  excepted. 

The  court  in  its  charge,  after  correctly  stating  the  law  aa 
to  the  duty  of  the  defendant  in  reference  to  the  intestate  and 
what  violation  of  that  duty  would  amount  to  actionable  neg- 
ligence upon  the  part  of  the  defendant,  said :  * '  The  defend- 
ant was  to  act  as  any  prudent  man  would  if  he  was  both 
acting  as  an  employer  and  an  employe,  not  put  his  help  in 
any  danger  or  place  of  danger  that  he,  if  he  were  a  prudent 
man,  would  not  put  himself,  if  he  were  doing  all  the  work 
himself,  both  employer  and  employe."  The  defendant  ex- 
cepted to  the  charge  as  to  the  measure  of  duty  that  the  de- 
fendant owed  the  plaintiff's  intestate  as  his  servant  working^ 
in  the  quarry. 

The  court  after  correctly  stating  the  rule  as  to  the  amount 
of  damages  which  the  plaintiff  was  entitled  to  recover  in 
in  this  action,  added  the  following  remarks  upon  the  subject 
of  interest  and  present  worth,  to  which  the  defendant  ex- 
cepted : 

''Then  in  determining  the  sum,  you  are  to  consider  that 
for  a  time  between  his  death  and  now  she  does  not  get  her 
pay  for  what  he  would  earn  and  save  until  now.  Of  course 
there  would  be  a  little  interest  which  would  naturally  come 
in  to  fully  compensate  her  for  that,  but  for  the  time  to  come 
she  gets  her  pay  in  advance,  and  you  ought  to  give  her  only 
such  a  sum  as  you  will  find  he  would  earn,  five,  ten  or  fif- 
teen years  hence,  and  reduce  that  to  a  sum  which  put  at  in- 
terest would  come  to  the  sum  at  the  length  of  time ;  that  is, 
reduce  it  to  its  present  worth,  because  you  give  the  sum  in 
advance  of  the  time  that  Mr.  Morrisey  would  have  earned 
it  and  received  it  if  he  had  lived,  been  alive  and  able  to  la- 
bor and  had  performed  the  labor  and  received  the  money. 
Of  course  it  should  be  reduced  to  what  we  used  to  call  the 
present  worth  of  it ;  at  compound  interest  the  sum  would 
double  in  about  twelve  years,  annual  interest  would  take  a 
little  longer,  simple  interest  would  take  about  sixteen  and 
two-thirds ;  and  if  you  find  that  he  was  going  to  earn  as 
much  sixteen  years  from  the  time  he  was  killed  as  he  did 
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the  last  year,  about  one-half  would  compensate  him  at 
simple  interest.  I  do  not  know  that  I  could  say  to  you  that 
any  particular  amount  of  interest  is  to  be  considered  in  get- 
ting at  the  present  worth ;  I  do  not  know  as  the  law  would 
say  any  particular  amount,  but  you  are  to  consider  the 
fact  that  she  gets  the  pay  before  the  money  is  earned  sev- 
eral years,  in  determining  what  would  be  a  reasonable  com- 
pensation and  what  is  the  pecuniary  loss  that  she  and  her 
children  sustain  by  reason  of  his  death. 

*'I  simply  use  this  matter  of  interest  by  way  of  illustration, 
simply  to  show  that  in  compensating  her  now  you  should 
discount  to  some  e^ent  what  she  would  receive  as  the  years 
go  on,  year  after  year,  and  make  it  fair  and  reasonable,  be- 
cause it  is  only  for  the  pecuniary  loss  that  the  law  allows 
her  and  her  children  to  recover.*' 

y.  C.  Baker  for  the  defendant. 

The  danger  which  befell  the  intestate  was  one  of  the  haz- 
ards which  he  assumed  as  an  incident  to  his  employment. 
Carbine  v.  Ben,  &  Rut,  /?.  R.  Co.^  6i  Vt.  348;  Latre- 
mouille  v.  Ben,  &  Rut.  R,  R,  Co.,  63  Vt.  346. 

The  statement  of  the  court  that  the  defendant  should  put 
no  employe  at  work  where  he  would  not  work  himself,  was 
erroneous  and  misleading.  Davis  v.  Railroad,  55  Vt.  84; 
I  Lawson's  Rights,  Rem.  etc.,  s.  302  and  note. 

Butler  d'  Moloney  and  C.  A.  Prouty  for  the  plaintiff. 

The  declaration  stated  all  the  facts  necessary  to  entitle  the 
plaintiff  to  sue  and  recover  as  administratrix  for  the  benefit 
of  the  next  of  kin,  under  the  statute.  Westcott  v.  Cent.  Vt. 
R.  R.  Co.,  61  Vt.  438 ;  Puterbaugh's  PI.  &  Pr.  437. 

The  rule  of  law  governing  the  defendant's  liability  to  his 
servant  was  correctly  stated  by  the  court.  Wood,  Master  & 
Servant,  ss.  329,  345  ;  Davis  v.  Cent.  Vt.  R.  R.  Co.,  55 
Vt.  84. 

The  remark  of  the  court  that  an  employer  should  put  his 
employe  in  no  place  where  he  would  not  put  himself  was 
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simply  an  illustration  and  could  not  have  misled  the  jury  in 
this  case,  since  the  defendant  did  not  contend  but  that  he 
wis  negligent  if  the  ends  of  the  rails  were  unprotected. 

That  ther  negligence  of  a  fellow  servant  contributed  with 
that  of  the  master  in  causing  the  injury  is  no  defence  to  a 
suit  brought  against  the  master,  i  Shear.  &  Red.  Neg.,  ss. 
245,  247  ;  Eaton  v.  Boston  &  Lowell  R.  R,  Co,j  11  Allen 
500;  Lane\,  Atlantic  Works ^  11 1  Mass.  136;  Gayzerv, 
Taylor  J  10  Gray  274;  Elmer  v.  Locky  135  Mass.  575; 
Booth  v.  Boston  &  Albany  R,  R.  Co.,  y^  N.  Y.  38 ;  Cone 
V.  Z?.,  Z.  dr  W.  R.  R.  Co.,  81  N.  Y.  206;  Grand  Trunk 
R.  /?.  V.  CummingSy  106  U.  S.  700;  Perry  w.  Ricketts,  55 
111.  234;  Eordw.  Fitchburg  R.  R.  Co,,  no  Mass.  240. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  I.  The  declaration  contained  an  averment 
of  every  fact  necessary  to  be  proved  to  bring  the  case  within 
the  statute ;  therefore  it  was  not  necessary  that  the  statute 
in  express  terms,  should  be  referred  to.  Westcott  v.  Railroad 
Co,,  61  Vt.  438. 

n.  The  plaintiff's  evidence  tended  to  show  that  the  trucks 
and  frame  of  the  car  were  precipitated  into  the  quarry  through 
the  negligence  of  the  defendant  in  not  placing  and  properly 
securing  a  blocking  at  the  end  of  the  rails  to  prevent  the  car 
from  running  off  the  end  of  the  track  into  the  quarry ;  while 
that  of  the  defendant  tended  to  show  that  the  ends  of  the 
rails  were  properly  blocked,  that  the  intestate  had  been  in- 
structed by  the  foreman  not  to  send  up  large  stones  in  the 
box  to  be  placed  upon  the  car,  and  that  on  this  occasion, 
against  the  protest  of  the  pitman,  he  sent  up  too  large  a 
stone,  which,  when  placed  on  one  end  of  the  car,  threw  the 
other  end  up  and  caused  it  suddenly  and  violently  to  back 
towards  the  edge  of  the  quarry,  when,  despite  the  blocking, 
the  wheels  went  over  it  and  the  car  fell  into  the  quarry,  kill- 
ing the  intestate.     As  the  evidence  upon  this  point  was  con- 
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flicting  the  court  could  not  properly  have  directed  a  verdict 
for  the  defendant. 

HI.  The  court  correctly  stated  the  rule  of  law  in  respect 
to  negligence,  as  applicable  to  the  case,  and,  as  illustrative 
of  the  duty  which  the  defendant  owed  to  his  employe,  added 
the  remark  that  the  defendant  was  to  act  as  any  prudent 
man  would  if  he  was  acting  both  as  employer  and  employe ; 
that  he  should  not  put  his  help  in  any  place  of  danger  that 
he,  as  a  prudent  and  careful  man,  would  not  put  himself  in 
if  he  was  doing  the  work  himself,  both  as  employer  and 
employe.  This  might  not  be  a  correct  rule  of  conduct  in  all 
cases.  An  employer  might  in  certain  circumstances  send 
an  employe  into  places  of  danger  where  as  a  prudent  man 
he  would  not  go  himself.  In  this  case  the  intestate  was  em- 
ployed in  a  dangerous  place  and  assumed  all  the  obvious 
risks  of  the  employment.  The  only  negligence  alleged  in 
the  declaration  and  sought  to  be  established  at  the  trial  was 
that  the  ends  of  the  rail«  were  not  properly  guarded.  If  they 
were  properly  guarded  the  defendant  was  not  liable.  If  they 
were  not,  he  was  liable  unless  the  intestate  was  himself  neg- 
ligent. The  remark  of  the  court  therefore  had  no  tendency 
to  mislead  the  jury  in  deciding  this  issue,  and  we  are  unable 
to  see  how  it  could  have  prejudiced  his  interests. 

IV.  The  law  now  seems  to  be  well  settled  that  when  the 
negligence  of  the  defendant  contributes,  that  is  to  say  has  a 
share  in  causing  the  injury,  the  defendant  is  liable,  even 
though  the  negligence  of  a  fellow  servant  of  the  plaintiff  is 
also  contributory.  Grand  Trunk  /?.  JR.  Co.  v.  Cummings^ 
io6  U.  S.  700;  Elmer  v.  Locke^  135  Mass.  575. 

V.  There  was  no  error  in  what  was  said  by  the  court 
upon  the  subject  of  damages.  He  reminded  the  jury  that 
what  was  given  to  the  plaintiff  for  prospective  damages  was 
like  a  payment  in  advance,  and  that  in  fixing  the  sum  that 
fact  should  be  considered  and  the  amount  reduced  to  its 
then  present  worth.     He  laid  down  no  rule,  but  suggested 
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what  would  be  the  results  of  different  modes  of  computing 
interest,  and  left  it  to  the  jury  to  ascertain  the  present  worth. 
This  was  in  accordance  with  Fulsome  v.  Concord^  46  Vt. 
141,  and  was  favorable  to  the  defendant. 
yudgment  affirmed. 


GLEASON  AND  FIELD 


L.  T.  KINNEY'S  ADMINISTRATOR. 


Washington  County,  1893. 


Before :   Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 

Entry  on  diary.    Mortgage,     miat  included  under  accruing 

mortgage.     Note  payable  to  mortgagee  and  -part- 

ner.     Money  received  from  property  tor- 

tiously  taken.     Redemption, 

1 .  If  an  entry  is  in  proper  form  and  refers  to  proper  matter  of 

book  account,  it  does  not  lose  its  character  as  independent 
evidence  from  the  fact  that  it  is  made  upon  a  diary  and  not 
upon  the  regular  account  books  of  the  party  making  it. 

2.  Under  an  accruing  mortgage  to  himself  alone  the  orator  may 

include  a  promissory  note  payable  to  himself  and  a  former 
deceased  partner,  or  bearer,  it  not  appearing  how  he  holds 
the  note. 

3.  Upon  a  petition  to  foreclose  a  mortgage,  it  cannot  be  held 

that  a  note  sought  to  be  included  is  stale  so  long  as  the 
mortgage  is  a  subsisting  security  for  it. 
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4.  Under  an  accruing  mortgag:e  conditioned   for   the  payment 

of  all  sums  which  the  mortgagor  may  then  or  afterwards 
owe  the  mortgagee,  the  mortgagee  may  include  a  sum  re- 
ceived by  the  mortgagor  from  the  sale  of  property  belong- 
ing to  the  mortgagee  and  taken  by  the  mortgagor  as  a  tres- 
passer. 

5.  If  the  petitioner  holds  a  specific  mortgage  against  one  parcel, 

and  an  accruing  mortgage  against  another  parcel,  the  mort- 
gagor may  redeem  the  first  parcel  by  paying  the  amount 
secured  by  that  mortgage,  but  he  cannot  redeem  the  second 
parcel  without  paying  the  entire  indebtedness. 

Petition  to  foreclose  two  mortgages.  Heard  on  the  re- 
port of  a  master  at  March  term,  1893.  Taft,  chancellor, 
dismissed  the  petition  ^roybrma.     The  orator  appeals. 

One  of  the  mortgages  was  specific,  the  other  accruing. 
The  condition  of  the  accruing  mortgage  was  as  follows : 

' '  The  conditions  of  this  deed  are  such  that  if  the  said 
Liberty  T.  Kinney  shall  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  C.  J.  Gleason  and  H.  K.  Field,  or  either  01 
them,  such  sum  or  sums  as  he  now  owes  said  Gleason  and 
Field,  or  either  of  them,  or  may  hereafter  owe  said  Gleason 
and  Field,  or  either  of  them,  and  indemnify  and  save  harm- 
less said  Gleason  and  Field,  or  either  of  them,  from  any 
liability  they  or  either  may  have  assumed  or  shall  hereafter 
assume  as  surety  or  otherwise  for  said  Kinney,  then  this 
deed  to  be  void  and  of  no  effect,  otherwise  in  full  force  in 
law." 

It  appeared  that  in  1875  ^^^  ^^"^  ^^  Newhall  &  Stebbins 
obtained  a  judgment  against  the  defendant  and  set  off  on 
execution  part  of  a  saw  mill  owned  by  him.  Subsequently 
Newhall  &  Stebbins  conveyed  the  property  so  set  off  to  the 
petitioner,  Gleason.  After  this  conveyance  the  defendant 
sold  some  of  the  machinery  from  that  part  of  the  mill  set  ofi 
and  received  $250  in  money  for  it.  The  petitioner,  Glea- 
son, sought  to  include  in  the  accruing  mortgage  tlie  above 
$250  and  interest  from  the  time  when  it  was  received  by  the 
defendant. 

The  remaining  questions  raised  appear  from  the  opinion. 

36 
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S.  C.  Shurtleff  for  the  orator. 

The  defendant  can  not  redeem  the  parcel  covered  by  the 
accruing  mortgage  without  redeeming  the  whole.  Burpee 
V.  Parker  et  aLy  24  Vt.  567. 

The  orator  could  waive  the  tort  and  maintain  assumpsit 
for  the  money  received  by  the  defendant  from  the  sale  of  the 
machinery.  Hence  he  might  include  it  in  his  accruing 
mortgage.  Burnap  v.  Patridge^  3  Vt.  144 :  Kidney  v. 
Pearsons^  41  Vt.  386,  and  cases  cited  in  the  opinion ;  Siaie 
V.  St,  yohnsbury^  59  Vt.  332. 

George  W.   Wing  for  the  defendant. 

The  entries  in  the  diaries  were  not  admissible.  Lafham 
V.  Kelley^  35  Vt.  195 ;  Cross  vJ  Bartholomew ^  42  Vt.  206; 
Godding^  Admr.^  v.  Orcutt^  44  Vt.  54 ;  Barber's  Admr,  v. 
Bennett,  58  Vt.  476;  Parris  v.  Bellows,  52  Vt.  351. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  In  ascertaining  the  sum  due  under  the 
accruing  mortgage  of  Feb.  25,  1876,  the  master  reports  that 
he  holds  that  the  orator  Gleason's  entries  upon  his  diary  of 
1883  are  memoranda  and  not  accounts,  and  therefore  not 
admissible  in  evidence  against  the  administrator.  But  if,  in 
the  opinion  of  the  court,  this  diary  is  admissible  in  evidence, 
he  then  finds  that  the  first  three  items  for  money  paid  for  the 
intestate  should  be  allowed.  The  items  are  charges  for 
money  paid  by  the  orator  to  other  parties  for  the  intestate. 
In  each  instance  under  the  proper  date  the  orator  had  en- 
tered, *<  Liberty  T.   Kinney,   Dr.     To  paid 

for  you."  The  entry  is  in  the  form  of  an  original  entry  of  a 
charge  in  book  account,  rather  than  a  memorandum  from 
which  such  a  charge  could  be  formulated.  The  subject 
matter  of  each  was  a  proper  matter  for  charge  on  book 
account.     In  subject  matter  and  form  there  is  no  objection 
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to  treating  these  entries  as  original  entries  in  a  book  account. 
The  only  objection  to  treating  them  as  such  is  the  fact  that 
they  are  found  entered  under  the  proper  dates  in  a  diary, 
and  not  on  the  orator's  regular  books  of  account,  which  it  is 
found  that  he  kept.  The  original  entry  may,  of  necessity, 
be  made  on  a  diary,  or  a  book,  or  paper.  Such  an  entry  is 
the  foundation  of  all  subsequent  entries  of  the  same  transac- 
tion on  the  party's  journal  or  ledger.  As  held  in  Houghton 
V.  Paine^  29  Vt.  57,  a  letter  may  be  a  sort  of  original  entry. 
When  the  charge  is  challenged  the  original  entry  is  the  best 
evidence.  The  leading  case  in  which  a  memorandum  is 
distinguished  from  a  charge  on  book  account  is  La f  ham  v. 
Kelly ^  35  Vt.  195.  Judge  Peck  there  says:  "On  inspec- 
tion of  the  book,  considering  the  character  and  purpose  of 
the  entries  and  the  defendant's  testimony,  the  book,  in  the 
opinion  of  the  court,  is  not  such  a  book  kept  in  the  regular 
course  of  business  so  as  to  be  admissible  as  evidence  fer  se^ 
independent  of  the  testimony  of  the  party  tending  to  prove 
the  correctness  of  the  entries  of  the  transaction  in  dispute ; 
especially  as  the  entries  are  not  entries  of  a  transaction  cre- 
ating an  indebtedness,  like  the  sale  of  goods,  the  perform- 
ance of  services,  regularly  charged  on  the  book  of  accounts 
of  the  party,  but  a  memorandum  of  a  payment  made  upon  a 
note  in  discharge  of  a  debt."  It  is  observable  that  the 
learned  judge  makes  the  nature  of  the  transaction  and  entry 
the  determinative  characteristics  between  a  charge  in  book 
account  and  a  memorandum.  So  do  all  the  cases,  yewelt 
V.  Winshif^  42  Vt.  204 ;  Parris  v.  Bellows'  Est, ^  $2  Yi, 
351 ;  Cross  v.  Bartholomew^  42  Vt.  206  ;  Godding^  Admr., 
V.  Orcutt^  44  Vt.  54;  Barber's  Admr.  v.  Bennett ^  58  Vt. 
476  and  62  Vt.  50.  When  the  transaction  requires  and  fur- 
nishes only  a  memorandum,  its  entry  on  a  day  book,  journal 
or  ledger,  intermingled  with  proper  accounts,  does  not  render 
it  any  more  admissible  in  evidence.  But  when  it  is  of  such 
a  nature  that  it  is  the  proper  subject  of  a  charge  upon  book, 
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and  the  party  enters  it  as  such  a  charge,  although  on  a  book 
other  than  his  regular  books  of  account,  such  entry  is  an 
original  entry  in  book  account.  Nor  is  its  character 
changed  by  his  failure  to  transfer  it  upon  his  regular  books 
of  account.  We  think  these  entries  were,  in  substance  and 
form,  proper  entries  in  book  account,  and  as  such  admissi- 
ble in  evidence,  and  that  these  items  should  be  allowed  to 
the  orator. 

II.  The  master  also  submits  whether  the  Redfield  and 
Gleason  note  is  secured  under  the  accruing  mortgage.  The 
note  in  terms  is  payable  to  Redfield  and  Gleason  or  bearer. 
It  is  a  note  of  long  standing.  Mr.  Redfield  has  deceased. 
The  partnership  was  long  since  dissolved.  If  it  still  is  a 
partnership  debt  the  orator,  as  surviving  partner,  takes  the 
legal  title  to  the  note,  and  is  under  a  legal  duty  to  collect 
it  and  account  for  the  money.  It  being  payable  to  bearer, 
and  presented  by  the  orator,  the  legal  presumption  is  that 
he  has  the  right  to  present  it,  as  bearer,  and  that  it  is  due  to 
him,  either  as  surviving  partner  or  individually.  The  con- 
dition of  this  mortgage  secures  the  payment  of  all  indebted- 
ness from  Kinney  to  the  orator  which  existed  at  the  time  of 
the  execution  of  the  mortgage,  or  might  exist  at  any  time 
during  its  existence.  It  is  urged  that  this  note  is  stale.  But 
if  secured  by  the  mortgage,  as  we  hold,  the  age  of  the  note 
does  not  defeat  its  recovery  under  the  mortgage  so  long  as 
the  mortgage  is  a  subsisting  security.  We  think  the  orator 
is  entitled  to  have  this  note  allowed  in  ascertaining  the  sum 
due  in  equity. 

III.  Under  the  agreement  between  the  orator  and  ad- 
ministrator the  orator  is  the  owner  of  that  portion  of  the 
premises  covered  by  the  mortgage  of  February  25,  1876,  set 
off  to  Newhall&  Stebbins,  and  has  been  from  the  time  he  took 
the  title  from  the  levying  creditors  before  the  execution  of 
the  mortgage.  Hence  when  Kinney  took  any  of  the  prop- 
erty covered  by  the  set-ofl^  he  took  the  property  of  the  orator. 
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No  license  or  sale  being  shown,  he  took  it  as  a  trespasser. 
Simply  taking  it  as  a  trespasser  created  no  indebtedness  to 
the  orator  which  would  be  secured  by  the  mortgage.  But 
when  he  received  the  money  for  the  property  taken  the 
orator  had  the  right  to  waive  the  tort  and  treat  the  money 
received  as  belonging  to  him.  This  the  orator  has  done  by 
asking  to  be  allowed  the  sums  so  received.  By  such  elec- 
tion the  money  received  becomes  a  debt,  from  the  time  it 
was  received  by  Kinney,  the  payment  of  which  was  secured 
by  the  terms  of  the  mortgage.  By  waiving  the  tort  the 
orator  could  recover  in  assumpsit  for  the  money,  under  the 
count  for  money  had  and  received.  Burna-p  v.  Partridge ^ 
3  Vt.  144 ;  Scott  v.  Lance^  21  Vt.  513  ;  Stearns  v.  Dilling- 
ham^ 22  Vt.  624  ;  Phelps  v.  Conanty  30  Vt.  277  ;  Elwellv, 
Martin^  32  Vt.  220;  Kidney  v.  Persons^  41  Vt.  386. 
Hence  the  sums  of  $100  and  $125,  which  the  master  has 
found  that  Kinney  received  for  portions  of  the  property  set 
off,  taken  and  sold  by  him,  are  recoverable  as  secured  by 
the  mortgage.  In  the  absence  of  any  finding  that  Kinney 
received  money  or  its  equivalent  for  any  of  the  other  prop- 
erty included  in  the  set-off  taken  by  him,  no  such  indebted- 
ness arose  from  him  to  the  orator  as  would  be  secured  under 
the  mortgages.  The  orator  would  be  obliged  to  resort  to 
an  action  of  tort,  or  waste,  which  also  sounds  in  tort,  for  its 
recovery. 

IV.  The  amount  due  under  the  mortgage  of  the  farm  in 
Orange  is  specific,  and  the  defendant  can  redeem  the  farm, 
if  he  so  elects,  without  reference  to  the  accruing  mortgage. 
But  the  sum  secured  by  that  mortgage  is  also  secured  by  the 
accruing  mortgage.  Hence  the  defendant  cannot  redeem 
the  property  covered  by  the  latter  without  redeeming  the 
property  covered  by  both  mortgages. 

The  fro  forma  decree  of  the  court  of  chancery  is  re- 
versed and  the  cause  remanded^  with  a  mandate  to  carry 
into  effect  the  views  expressed. 
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FRANK  SMITH  &  CO.  v.  ELIZABETH  H.  WEEKS. 


General  Term,  1892. 


Married  woman.     Estoppel  to  deny  representation  that  she 
is  carrying  on  business. 

A  married  woman  who  contracts  a  debt  upon  the  representation 
that  she  is  carrying  on  a  business  in  her  own  name  about 
which  the  indebtedness  is  being  contracted,  cannot  after- 
wards show  in  defence  of  such  debt  that  her  representations 
were  in  fact  untrue. 

Assumpsit.  Heard  upon  the  report  of  a  referee  at  the 
March  term,  Essex  county,  1892,  Rowell,  J.  presiding. 
Judgment  for  the  plaintiffs.     The  defendant  excepts. 

The  suit  was  predicated  upon  a  promissory  note  given  in 
part  payment  for  two  lots  of  corn.  The  defendant  was  a 
married  woman  whose  husband  was  engaged  in  logging 
and  had  failed  in  this  business  the  previous  season.  In 
point  of  fact  he  had  taken  another  job  the  season  in  question 
and  the  corn  was  received  and  used  by  him  in  that  job. 
When  she  ordered  the  corn,  the  defendant  represented  to 
the  plaintiffs  that  she  had  taken  the  logging  job  in  her  own 
right,  and  that  her  husband  had  nothing  to  do  with  it,  and 
the  plaintiffs  furnished  the  corn  on  the  strength  of  these 
representations. 

Bates  &  May  for  the  defendant. 

The  defendant  was  a  married  woman  and  was  not  carry- 
ing on  business  in  her  own  name.     Hence  she  is  not  bound. 
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Rood  V.  Willey^  58  Vt.  474;  Prosper  v.  Cobh^  104  Mass. 
589;  Hoagland  v.  Sequin^  38  N.  J.  L.  237  ;  Parker  Mills 
V.  Co?nrs.^  23  N.  Y.  244;  Harris  v.  State,  50  Ala.  130; 
Goddard  v.  Chaffee^  2  Allen  395  ;  Moore  v.  State^  16  Ala. 
413  ;  Duncan  v.  Robertson^  5  Miss.  396  ;  Snowy,  Sheldon^  126 
Mass.  334;  Brown  v.  Sumner^  30  Vt.  671  ;  Hay  ward  v. 
Barker^  52  Vt.  429;  Hubbard  v.  Bugbee^  55  Vt.  506; 
Priest  V.  C£?«^,  51  Vt.  495  ;  Garity  v.  Wilder^  57  Vt.  239; 
Wright  V.  Burroughs^  61  Vt.  390;  Storey  v.  Donney^62 
Vt.  243. 

She  is  not  estopped  by  her  representations  to  show  the 
truth.  Doran  v.  Smith,  49  Vt.  353  ;  Gilson  v.  Spear,  38 
Vt.  311;  Woodward  v.  Barnes  and  wife,  46  Vt.  332; 
Whitcomb  v.  Joslyn,  54  Vt.  79 ;  Conrad  v.  Lane,  26  Minn. 
389 ;  Kline  v.  Caldwell,  91  Penn.  St.  140 ;  Cf/^^  v.  Camp- 
bell, 103  Ind.  213 ;  Lovell  v.  Daniels,  2  Gray  161 ;  Bemis 
V.  Ca//,  10  Allen  512 ;  Plumer  v.  Lord,  5  Allen  460;  il/i:- 
Gregor  v.   ffbiV,  10  Gray,  72. 

William  Heyward  and  y.  /.   Williams  for  the  plaintiffs. 

The  plaintiffs  furnished  this  corn  to  defendant  upon  the 
strength  of  her  representation  that  she  was  carrying  on 
business  in  her  own  name.  She  is  now  estopped  to  deny 
the  truth  of  this  representation.  Sargeant  v.  French,  54  Vt. 
385  ;  Hubbard  v.  Bugbee,  55  Vt.  508. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  R.  L.,  s.  2,321,  provides  that  a  married 
woman  carrying  on  business  in  her  own  name  may  sue  and 
be  sued  in  all  matters  connected  with  such  business  in  the 
same  manner  as  if  she  were  unmarried.  Under  this  statute, 
the  defendant  had  authority  to  bind  herself  in  respect  to  all 
matters  connected  with  business  carried  on  by  her  in  her 
own  name.     She  could  bind  herself  in  respect  to  such  busi- 
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ness  as  she  represented  to  the  plaintiffs  that  she  was  carry- 
ing on,  and  she  having,  at  the  time  or  just  before  the  com 
was  delivered,  and  in  connection  with  the  transaction,  repre- 
sented to  the  plaintiffs  that  she  had  taken  a  logging  job,  and 
that  she  wanted  grain  to  use  in  connection  with  the  job  she 
had  taken,  and  the  plaintiffs  having  relied  and  acted  upon 
these  representations,  she  cannot,  lor  the  purpose  of  avoid- 
ing payment,  be  heard  upon  the  question  of  whether  her 
representations  were  true  or  false.  She  had  authority  to 
engage  in  the  business  she  represented  she  was  undertaking, 
and  the  plaintiffs  had  a  right  to  rely  upon  her  statements 
and  were  not  bound  to  inquire  further.  Married  women 
cannot  enjoy  the  enlarged  rights  of  action  and  of  property 
given  by  our  statute  and  remain  irresponsible  for  the  ordi- 
nary results  of  their  conduct.  Incident  to  the  powers  given 
to  married  women  by  our  statute  is  the  capacity  to  be  bound 
and  to  be  estopped  by  their  conduct.  Sargeant  v.  French^ 
54  Vt.  385  ;  Brown  v.  Thomson^  31  S.  C.  436  (17  Am. 
St.  Rep.  40)  ;  Lane  v.  Schlemmer^  114  Ind.  296  (5  Am.  St^ 
Rep.  621)  ;  Knight  v.  Thayer  et  aL^  125  Mass.  25  ;  Patter- 
son V.  Lawrence^  90  111.  174  (32  Am.  Rep.  22)  ;  Rusk  v^ 
Fenton^  14  Bush.  490  (29  Am.  Rep.  413). 
Judgment  affirmed. 
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CALVIN  H.  CUSHMAN  and  CHARLES  R.  CUSHMAN 


NEW  ENGLAND  FIRE  INSURANCE  CO. 


Caledonia  County,  1893. 


Before  :     Taft,  Rowell,  Munson  and  Start,  JJ. 

Equity.     Reformation  of  insurance  -policy.     Misrepresent 
tation  of  title. 

1 .  Equity  will  not  reform  a  contract  of  insurance  which  was  in- 
duced by  a  misrepresentation  as  to  the  title  of  the  property 
insured,  although  such  misrepresentation  was  made  inno- 
cently. 

3.  A  father  and  son  lived  together  upon  the  same  farm  and 
each  owned  certain  personal  property  upon  the  farm.  The 
son,  at  the  suggestion  of  the  father,  placed  insurance  upon 
the  entire  property  in  his  own  name.  It  was  represented 
to  the  agent  who  took  the  application  for  insurance  that 
there  was  an  understanding  between  the  parties  that  the 
whole  property  was  to  belong  to  the  son  after  the  death  of 
the  father,  but  the  master  failed  to  find  the  fact  of  such  an 
understanding.  Held^  in  a  suit  after  loss  in  the  name  of 
father  and  son,  that  equity  would  not  reform  the  policy  so 
as  to  cover  the  property  of  the  father. 

Bill  in  equity  to  reform  a  policy  of  insurance.  Heard  at 
the  December  term,  1892,- upon  the  report  of  a  master.  Ross, 
chancellor,  decreed  for  the  orator,  reforming  the  policy  in 
accordance  with  the  prayer  of  the  bill.  The  defendant  ap- 
peals. 
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The  orator  Calvin,  was  the  father  of  the  orator  Charles  R., 
and  they  lived  together  upon,  and  carried  on  a  farm  near 
the  village  of  St.  Johnsbury .  Each  of  the  orators  owned  in- 
dividually certain  of  the  personal  property  on  this  farm,  but 
it  was  understood  that  at  the  death  of  Calvin  the  entire  prop- 
erty was  to  belong  to  Charles  R. 

The  orators  agreed  to  take  out  insurance  upon  this  en- 
tire property  in  the  name  of  Charles  R.,  and  he  went  to  St. 
Johnsbury  and  consulted  the  defendant's  agent  for  that  pur- 
pose. As  a  result,  a  policy  was  made  out  in  the  name  of 
Charles  R.  with  the  knowledge  and  consent  of  both  the  or- 
ators, and  accepted  by  them. 

Subsequently  the  property  was  destroyed  by  fire  ;  where- 
upon the  defendant  offered  to  pay  Charles  R.  for  the  prop- 
erty belonging  to  him,  but  declined  to  pay  for  that  belong- 
ing to  Calvin.  This  suit  was  brought  to  enforce  payment 
for  the  entire  property. 

The  orator  claimed  that  Charles  R.  correctly  represented 
the  title  to  the  defendant's  agent,  and  obtained,  as  he  sup- 
posed, a  proper  contract  of  insurance  upon  the  whole  propn 
erty.     As  to  this  claim  of  the  orators,  the  master  reported  : 

''  The  orators  request  me  to  find  that  there  was  an  under- 
standing between  themselves  that  said  Charles  R.  was  to 
have  the  property  when  the  father  was  done  with  it,  and  an 
understanding  between  them  that  Charles  was  to  get  it  all 
insured  and  in  such  a  way  that  in  case  of  its  loss  Charles 
was  to  have  the  insurance  upon  it  all,  and  that  this  was  so 
arranged  for  no  fraudulent  purpose  but  for  a  perfectly  hon- 
est one. 

*'From  the  evidence  in  the  case  I  am  unable  to  find  the  first 
part  of  the  orators'  request,  viz  :  That  there  was  an  under- 
standing between  the  orators  that  Charles  R.  was  to  have 
the  property  when  the  father  was  done  with  it ;  but  I  do  find 
that  the  said  Moore  at  the  time  he  insured  said  property 
understood  that  there  was  an  understanding  between  the 
orators  that  Charles  R.,  was  to  have  the  property  after 
the  death  of  his  father,  the  other  orator,  and  that  because  of 
this  understanding  he,  the  said  Moore,  insured  said  prop- 
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erty  of  the  said  Calvin  H.  in  the  same  policy  with  property 
of  the  said  Charles  R.,  in  the  name  of  the  said  Charles  R. 
alone ;  that  said  Moore  knew  that  the  company  would  re- 
fuse to  write  a  policy  in  the  name  of  one  man  when  another 
man  owned  the  property,  but  that  he  construed  his  under- 
standing that  the  property  of  Calvin  H.  was  to  go  to  Charles 
R.  on  the  death  of  Calvin  H.,  as  a  present  gift  from  Calvin 
H.  to  said  Charles  R." 

Bates  it  May  for  the  orators. 

The  knowledge  of  the  defendant's  agent  as  to  the  title  of 
the  property  was  the  knowledge  of  the  defendant  itself.  R. 
L.  s.  3,620;  Ring  V.  Ins.  Co.^  51  V.  563  ;  Mullen  v.  Ins, 
Co.^  58  Vt.  113 ;   Carrigan  v.  Ins.  Co.^  53  Vt.  418. 

It  was  agreed  with  the  agent  that  this  policy  should  cover 
the  entire  property  and  the  contract  should  be  reformed  ac- 
cordingly. Phoenix  Ins.  Co.  v.  Gurnee^  1  Paige  278 ; 
Mower  v.  Hutchinson^  9  Vt.  242 ;  Beardsley  v.  Kntghty  10 
Vt.  185  ;  Goodell  v.  Field,  15  Vt.  448 ;  Taber  v.  Celley, 
S3  Vt.  487  ;  McKenzie  v.  McKenzie,  52  Vt.  271 ;  Freeman 
V.  Curtis,  51  Me.  240. 

Butler  d:  Moloney  for  the  defendant. 

The  representations  in  the  application  upon  which  this 
policy  was  issued  as  to  the  title  of  the  property  are  untrue 
and  the  policy  by  its  terms  is  void.  Equity  will  not  relieve 
against  a  party's  own  fault.  Cleaver  v.  Traders^  Ins.  Co., 
15  Am.  St.  Rep.  275  ;  Bishop  v.  Allen,  55  Vt.  423 ;  St. 
Paul  F.  &  M.  Ins.  Co.  s.Sheaver,  76  Iowa  283  ;  Boyce  v. 
Louillard,  55  N.  Y.  242. 

TAFT,  J.  This  bill  seeks  to  reform  a  contract  of  insur- 
ance upon  the  ground  that  the  contract  expressed  in  the  pol- 
icy is  not  the  one  that  was  agreed  upon  by  the  parties. 
5ome  of  the  property  which  the  orators  claimed  should  have 
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been  covered  by  the  contract  belonged  to  the  orator  Calvin 
and  the  remainder  to  the  orator  Charles,  none  of  it  was  joint 
property.    It  was  agreed  that  the  property  should  be  insured 
in  the  name  of  Charles  alone  for  the  reason  that  (as  alleged 
in  the  bill)  **  the  orator  Calvin  H.  told  the  said  Moore  (de- 
fendant's agent)  that  he  wanted  it  all  insured  in  the  name  of 
his  said  son  Charles  R."     The  policy  was  therefore  made 
in  the  name  of  the  person  that  the  contracting  parties  in- 
tended it  should  be  ;  that  is,  they  agreed  that  the  policy  should 
issue  in  the  name  of  the  orator  Charles  R.,  and  it  was  so 
done.     There  was  no  error  in  the  name  of  the  party  to  whom 
the  policy  was  issued ;  the  parties   did  not  intend  to  insure 
the  property  of  Calvin  in  the  name  of  Charles  R.,  for  the 
agent  ''  knew  that  the  company  would  refuse  to  write  a  pol- 
icy in  the  name  of  one  man  when  another  man  owned  the 
property."  The  property  was  insured  in  the  name  of  Charles, 
as  the  parties  intended  it  should  be,  for  the  reason  that  it 
was  represented  to  the  defendant's  agent  by  Calvin  that  the 
property  was  to  be  the  property  of  Charles  in  the  event  of  a 
loss  and  when   the  orator  Calvin  was  done  with  it.     The 
master  fails  to  find  this  fact,  although  it  is  alleged  in  the  bill 
and  sworn  to  by  the  orator  Calvin.     The  defendant's  agent 
construed  the  representation  of   title    as  a  vesting  of  it  in 
Charles.     If  the  representation  had  been  true,  the  orator 
Charles  might  be  entitled  to  recover  upon  the  policy,  but  the 
master  does  not  find  that  it  was  true,  although  he  finds  that 
it  was  made  '*  in  good  faith  without  any  intention  to  defraud.'' 
The  representation  related  to  the  very  essence  of  the  trans- 
action, the  title  of  the  property  to  be  insured,  a  fact  which 
lies  at  the  basis  of  everj-  contract  of  insurance.     A  court  of 
equity  will  not  reform  a  contract  if  its  execution  was  pro- 
cured by  the  false  representations  of  the  party  who  is  seek- 
ing to  have  it  corrected ;  it  will  not  order  its  specific  per- 
formance.    And  this  is  the  rule  even  if  the  party  did  not 
know  of  its  falsity  and  had  no  intent  to  deceive ;  nor  does 
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his  belief  in  its  truth  make  any  difference.  The  question  is, 
has  the  party  been  misled  by  a  false  representation  calculated 
to  mislead  him,  and  not  the  existence  of  a  fraudulent  design 
in  the  co-contractor.  The  false  representation  must  relate 
to  the  substance  of  the  contract,  its  very  essence,  and  in  this 
case  it  did  so  relate,  viz  :  the  title  of  the  property  to  be  in- 
sured. The  contract  having  been  induced  by  the  false  rep- 
resentation of  the  orators  they  are  not  entitled  to  the  relief 
prayed  for. 

Decree  reversed  and  cause  remanded  with  a  mandate  that 
the  bill  be  dismissed. 


H.  M.  &  G.  M.  CUTHBERTSON  v.  SAMUEL  HILL. 


Orleans  County,  1893. 


Before  :     Rowell,  Start  and  Thompson,  JJ. 

Statute  of  limitations.     Payment  to  one  partner  applied  on 
partnership  debt. 

If  a  debtor  furnishes  to  one  of  two  partners  an  article  for  his  own 
use,  which  is  credited  upon  the  partnership  debt  by  the 
other  partner  at  the  direction  of  the  first,  given  in  the 
presence  of  the  debtor  and  without  objection  on  his  part,  it 
will  operate  as  a  payment  upon  the  partnership  indebted- 
ness within  the  statute  of  limitations. 

Assumpsit.  Pleas,  the  general  issue  and  statute  of  limit- 
ations. Heard  on  the  report  of  a  referee  at  the  February 
term,  1893,  Ross,  Ch.  J.,  presiding.  Judgment  for  the 
plaintiffs.  The  defendant  excepts.  The  opinion  states  the 
case. 
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George  M,  Powers  for  the  defendant. 

The  potatoes  could  not  be  credited  upon  the  partnership 
account  without  the  express  assent  of  the  defendant.  It  is 
not  enough  that  he  made  no  objection,  i  Wait  Act.  and 
Def.  8i  ;  2  Chitty  Con.  1,380  and  note;  Butterfield  v. 
Hartsofiy  7  N.  H.  345  ;  Warren  v.  Batchelder^  15  N.  H. 
129;  I  Pars.  Con.  220. 

y.  P.  Lamson  for  the  plaintiffs. 

The  application  having  been  made  without  any  contrary 
direction  by  the  defendant  and  without  objection  from  him, 
will  interrupt  the  running  of  the  statute.  Carlis  v.  Grow^ 
58  Vt.  702  ;  Robbin  v.  Briggs,  59  Vt.  443. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  cause  of  action  is  barred  by  the  statute 
of  limitations,  unless  it  is  saved  from  its  operation  by  a 
credit  of  six  bushels  of  potatoes,  delivered  by  the  defendant 
to  one  of  the  plaintiffs,  H.  M.  Cuthbertson,  for  use  in  his 
family,  and  credited  upon  the  account  in  question  by  G.  W. 
Cuthbertson,  by  the  direction  of  H.  M.  Cuthbertson,  given 
in  the  presence  of  the  defendant  and  without  objection  on 
his  part. 

From  the  circumstances  under  which  the  potatoes  were 
delivered  and  credited  on  the  plaintiff's  account  it  may  be 
fairly  inferred  that  the  parties  intended  that  the  defendant 
should  have  credit  for  them.  It  is  not  claimed  that  there 
was  any  other  account  or  demand  on  which  they  could  have 
been  credited.  There  is  nothing  in  the  case  to  indicate  that 
the  defendant  intended  any  other  application.  He  knew 
that  the  potatoes  were  being  placed  to  his  credit  and  made 
no  objection,  and  he  must  be  held  to  have  acquiesced  in  the 
application.      He  could  not,  under  the  circumstances,  have 
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intended  any  other  application.  The  potatoes  having  been 
credited  as  the  defendant  understood  they  were  to  be,  they 
must  stand  as  a  proper  credit  and  have  the  effect  to  save  the 
account  from  the  operation  of  the  statute.  The  case  of 
Robie  V.  Briggs^  59  Vt.  443,  and  the  cases  there  cited,  are 
suflScient  authority  for  this  holding. 
Judgment  affirmed. 


ELISHA  LANE  v.  H.  W.  BISHOP  &  CO. 


Orleans  County,  1893. 


Before :  Ross,  Ch.  J.,  Rowell,  Start  and  Thompson,  JJ. 
Husband  and  wife.     Partnership,     Evidence. 

1.  Under  No.  140,  St.  1884,  relating  to  the  capacity  of  married 

women  to  transact  business,  a  husband  and  wife  may 
jointly  contract  and  be  jointly  sued  as  partners. 

2.  In  such  a  suit,  as  against  the  exception  of  the  wife,  her  own 

declarations,  the  declarations  of  her  husband,  and  the  un- 
derstanding of  third  persons  brought  home  to  her,  and  the 
fact  that  she  was  conducting  another  business  so  inter- 
mingled with  the  one  in  question  that  they  could  not  be 
separated,  are  admissible. 

Book  account  against  H.  W.  Bishop  and  Belle  M.  Bishop, 
his  wife,  as  partners,  under  the  firm  style  of  H.  W.  Bishop 
&  Co.  Heard  upon  the  report  of  an  auditor  at  the  February 
term,  1893,  Ross,  Ch.  J.,  presiding.  Judgment  against 
both  defendants,  fro  forma.  Belle  M.  Bishop  excepts. 
The  opinion  states  the  case. 
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£.  A.  Cook  and  Smith  &  Sloan ^iox  the  defendant. 

The  husband  and  wife  could  not  become  partners.  Lord 
V.  Parker y  3  Allen  127  ;  Plummer  v.  Lord^  5  Allen  460, 
7  Allen  481 ;  Bowker  v.  Bradford^  140  Mass.  521  ;  Haas 
V.  Shawy  91  Ind.  384  (46  Am.  Rep.  607)  ;  Payne  v.  Thomp- 
Sony  44  Ohio  St.  192  ;  Scarlett  v.  SnodgrasSy  92  Ind.  262  ; 
Bassett  v.  Shepardson,  52  Mich.  3  ;  Artman  v.  FergusoUy 
73  Mich.  146;  Gilkerson  Glass  Commission  Co.  v.  Salinger y 
16  L.  R.  A.  526;  Seattle  Board  of  Trade  v.  Haydeny  16 
L.  R.  A.  530. 

Crane  &  Alfred  and  Dickerman  &  I'oung  for  the  plain- 
tiff. 

A  husband  may  be  the  agent  of«his  wife.  Meaderv. 
Page,  39  Vt.  306 ;  Reed  v.  New  comb  and  husbandy  64  Vt. 
49. 

A  contract  of  partnership  is  simply  a  contract  that  one 
partner  may  act  as  the  agent  for  the  other.  Kimbro  v.  Bui- 
litty  22  How.  256;    Graff  w.  Kenneyy  15  Abb.  N.  C.  397. 

The  general  holding  of  other  courts  is  that  they  may  be 
made  jointly  liable  as  partners.  Siiau  v.  Caffcy  122  N.  Y. 
308;  Noel  V.  Kinney y  106  N.  Y.  74;  Toofw.  Brewer  et 
ux.y  3  S.  Rep.  571;  Schlafback  v.  Longy  (^  Ala.  525; 
Dtinifer  v.  Jcckoy  87  Mo.  282. 

Whether  or  not  they  can  be  partners,  they  are  liable  on 
their  joint  contract.  Reifnan  v.  Hamiltony  iii  Mass.  245; 
Parker  v.  Kane  and  zvifcy  4  Allen  346 ;  Basford  v.  Pear-- 
sofiSy  7  Allen  506;  Burr  v.  Swany  118  Mass.,  588;  Major 
V.  Hobnesy  124  Mass.  108  ;  Goodman  v.  Hill  and  wifcy  125 
Mass.  587  ;  Krouskop  v.  ShontZy  51  Wis.  204 ;  Schofeld  v. 
Jonesy  85  Ga.  816  j  Dmiifcr  v.  y^'c'/t^,  87  Mo.  282  ;  Freck- 
hig\.  Rollandy  53J  N.  Y.  422;  Porter  et  al,  v.  Smithy  20 
Vt.  344 ;  Matthczvs  v.  Tozvcry  39  Vt.  439. 
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The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  This  is  an  action  of  book  account.  The 
defendants,  H.  W.  Bishop  and  Belle  M.  Bishop,  are  hus- 
band and  wife,  and  are  sued  as  partners  trading  under  the 
name  of  H.  W.  Bishop  &  Co.  The  account  was  contracted 
by  H.  W.  Bishop  &  Co.  in  the  years  1890  and  1891,  in  run- 
ning a  hotel  at  Newport.  The  auditor  has  found  that  the 
defendants  in  fact  were  partners  in  conducting  that  business ; 
that  the  defendant  Belle  M.  held  herself  out,  and  allowed  her- 
self to  be  held  out  as  a  partner  in  the  business ;  that  she  had 
separate  property,  and  the  plaintiff  sold  the  goods  to  the 
firm  relying  upon  her  financial  ability  to  pay  for  them  ;  and 
that  she  personally  promised,  orally  and  in  writing,  to  pay 
for  the  goods.  The  only  contention  is  whether,  being  a 
married  woman  and  her  husband  being  the  other  partner, 
she  can  be  compelled  to  pay  for  the  goods  in  this  form  of 
action.  Before  the  passage  of  the  laws  of  1884  and  1888, 
in  reference  to  the  property  rights,  capacity  and  liabilities  of 
married  women,  it  was  held,  in  Holmes  v.  Reynolds^  55  Vt. 
39,  that  where  the  wife  had  the  capacity  to  contract  shje  and 
her  husband  might  bind  themselves  by  a  joint  contract, 
Taft,  J.,  saying  :  ''Where  the  wife  has  the  capacity  to  con- 
tract independently  of  her  husband,  he  would  not  be  liable 
by  virtue  of  his  marital  relation  upon  contracts  entered  into 
by  her,  but  there  is  no  reason  why  he  cannot  jointly  contract 
with  her  in  all  cases  where  she  has  the  capacity  to  contract." 
Subsequently  the  law  enlarged  the  capacity  of  the  wife  to 
contract.  R.  L.  2,321,  No.  140  of  acts  of  1884  and  No.  84 
of  acts  of  1888.  When  the  cause  of  this  action  arose  the 
statute  on  this  subject  read  :  ''A  married  woman  may  make 
contracts  with  any  person  other  than  her  husband,  and  bind 
herself  and  her  separate  property  in  the  same  manner  as  if 
she  was  unmarried,  and  may  sue  and  be  sued  as  to  all  such 
contracts  made  by  her,  either   before  or   after  coverture, 
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without  her  husband  being  joined  in  the  action  as  plaintiff 
or  defendant,  and  execution  may  issue  against  her  and  be 
levied  on  her  sole  and  separate  goods,  chattels  and  estate. 
But  this  section  shall  be  subject  to  the  limitation  that  nothing 
herein  contained  shall  authorize  a  married  woman  to  become 
surety  for  her  husband's  debts  except  by  way  of  mortgage 
duly  exeCruted,  as  now  provided  by  law." 

This  provision  of  the  statute  has  been  before  this  court 
and  received  construction  in  Reed  v.  Newcomb^  59  Vt.  630* 
It  is  there  said:  ''This  law  removes  the  incapacity  of  a 
married  woman  to  contract,  and  permits  her  to  make  con- 
tracts in  the  same  manner  and  to  the  same  extent  as  a 
femme  sole^  excepting  with  her  husband,  and  enforces  them. 

*'  The  power  thus  given  to  her  to  contract  with  other  persons 
than  her  husband  is  unrestricted,  and  she  may  jointly  with 
her  husband,  or  other  person,  make  contracts  in  all  cases 
where  she  has  legal  capacity  under  that  act  to  contract.  No 
reason  of  public  policy  now  prevents,  under  this  act,  the 
maintaining  an  action  against  the  husband  and  wife  upon  their 
joint  promise,  whether  made  before  or  during  coverture."^ 
In  the  same  case,  Reed  v.  Sarah  J^,  Newcomb  and  husband^ 
64  Vt.  49,  it  is  held  that  the  husband  and  wife  may  be  jointly 
liable  and  held  on  debts  contracted  by  the  husband  in  a  busi- 
ness carried  on  by  him  as  her  agent,  which  he  holds  out  to 
the  world  as  her  business,  with  her  knowledge,  consent  and 
approval.  These  decisions  are  of  recent  date,  and  establish 
that,  under  the  present  law  as  well  as  heretofore,  the  hus- 
band may  be  the  agent  of  the  wife  and  bind  her  in  any 
business  transaction  in  which  she  could  personally  bind  her- 
self, and  that  he  may  become  jointly  bound  with  her  in  any 
such  transaction.  It  only  remains  to  consider  whether,  in 
such  a  joint  transaction,  carried  on  by  them  as  partners,  she 
becomes  bound  to  third  parties  negotiating  with  the  partner- 
ship. It  is  contended  that,  inasmuch  as  the  statute  does  not 
remove  the  wife's  incapacity  to  contract  with  her  husband* 
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therefore  she  cannot  enter  into  legal  partnership  with  him, 
inasmuch  as  the  partnership  implies  a  contract  between  the 
several  partners  both  as  to  the  right  of  each  to  represent 
and  bind  all  in  all  partnership  transactions,  and  also  with 
respect  to  the  several  partners'  interest,  right  and  liability  in 
the  partnership,  as  between  themselves.  It  may  be  con- 
ceded, and  doubtless  it  is  true,  that  a  legal  partnership  nec- 
essarily involves  contractual  relations  between  the  several 
partners.  If  the  contention  were  with  reference  to  enforcing 
such  relations  between  the  husband  and  wife,  as  partners,  it 
is  quite  plain  that  the  statute  has  not  removed  the  incapacity 
of  the  wife  to  enter  into  them  with  her  husband,  and  at  law 
they  could  not  be  enforced.  But  the  question  presented  is 
not  the  enforcement  of  the  partnership  contract  between  the 
husband  and  wife.  This  is  not  a  suit  to  which  the  husband 
is  one  party  and  the  wife  the  adverse  party,  to  settle  their 
respective  rights  in  the  partnership  business  which  they  car- 
ried on  under  the  firm  name  of  H.  W.  Bishop  &  Co.  The 
wife  was  fully  capacitated  to  use  her  property  in  running  a 
hotel,  and  to  contract  with  the  plaintiff  for  supplies  for  that 
purpose.  Her  contract  with  the  plaintiff  for  such  supplies 
would  bind  her  as  though  unmarried.  Nor,  as  we  have 
seen  under  the  decisions  mentioned,  would  her  contract  with 
the  plaintiff  for  such  purpose  become  invalid  nor  unenforce- 
able, because  her  husband  became  jointly  liable  with  her  for 
its  performance,  nor  because  he  acted  as  her  agent  in  making 
the  purchases  of  the  plaintiff,  as,  to  some  extent,  it  is  found 
that  he  did.  When  acting  as  her  agent  he  represented  her, 
and  acted  by  virtue  of  the  power  conferred  upon  her  by  the 
statute  in  giving  her  capacity  to  act  and  bind  herself. 
Neither  does  conducting  business  by  a  husband  and  wife  as 
partners,  in  regard  to  third  persons,  involve  her  becoming 
surety  for  her  husband,  which,  under  the  statute,  can  be  ac- 
complished only  in  the  manner  specified.  With  respect  to 
such  third  persons  as  well  as  with  respect  to  the  partnership 
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business,  each  partner  is  principal.  Each  and  all  the  part- 
ners are  interested  in  the  business.  If  one  partner  pays  the 
whole  of  a  partnership  debt,  or  if  he  pays  more  of  such 
debts  than  his  just  proportion,  he  is  entitled  to  a  credit  there- 
for in  closing  the  partnership  business,  but  not  because  he 
has  paid  anything  as  surety  for  his  copartners.  He  has 
only  paid  what  he  has  legally  bound  himself  to  pay  as  prin- 
cipal. Hence,  in  holding  that  a  married  woman  may,  in 
conducting  a  partnership  business  with  her  husband,  bind 
herself  to  third  parties,  and  that  the  obligation  may  be  en- 
forced against  her  when  sued  with  him  as  a  partner,  it  is  not 
necessary  to  enforce  any  part  of  the  partnership  contract 
between  the  partners,  nor  any  contract  or  part  of  a  con- 
tract which  the  statute  has  left  her  incapable  of  entering  into. 
Any  other  holding  would  allow  a  married  woman,  by  con- 
ducting a  partnership  business  in  which  her  husband  was  a 
secret  or  open  partner,  frequently  to  receive  all  the  benefits 
to  be  derived  therefrom  and  escape  all  the  liabilities.  If  the 
suit  was  to  settle  the  partnership  business  between  the  de- 
fendants and  to  adjust  their  rights  and  liabilities  therein, 
other  and  different  questions  would  arise  which  we  have  not 
considered. 

But  as  to  the  plaintiff  and  his  rights,  the  defendants, 
though  husband  and-  wife,  and  although  sued  as  partners, 
are  no  more  than  joint  debtors,  nor  will  the  enforcement  of 
the  judgment  against  them  as  partners  be  anything  more  or 
other  than  the  enforcement  of  a  joint  judgment  founded  on 
the  joint  contract  and  liability  of  the  defendants.  Wherever 
this  question  has  arisen  in  regard  to  the  rights  and  liabilities 
of  married  women,  the  decisions,  so  far  as  they  have  come 
to  our  attention,  have  been  in  accord  with  the  views  we  have 
expressed. 

Krouskop  V.  Sohntz^  51  Wis.   204;  Schofield  v.  yones^ 

85  Ga.  816 ;  Parker  v.  Kane  and  wife^  4  Allen  346 ;  Bas-- 

ford  V.  Pearson^  7    Allen  506;  Burr  v.  Swan^  118  Mass. 
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588;  Major  V.  Holmes^  124  Mass.  108;  Goodnow  v.  Hill 
andut/ife^  125  Mass.  587  ;  Reiman  v.  Hamilton^  iii  Mass. 
245  ;  Noel  V.  Kinney^  106  N.  Y.  74  (60  Am.  Rep.  423). 
The  two  cases  last  named  are  especially  to  the  point. 

Conceding  that  a  married  woman  may  bind  herself  to 
third  parties  in  conducting  a  business  as  a  partner  with  her 
husband,  we  do  not  think  that  any  of  the  exceptions  taken 
by  the  defendants  to  the  admission  of  testimony  before  the 
auditor  can  be  sustained.  It  was  proper  to  admit  her  say- 
ings to  establish  that  she  was  the  Co.,  or  partner  of  her  hus- 
band, included  in  H.  W.  Bishop  &  Co. ;  also  to  admit  what 
her  husband  said  on  the  subject  which  was  carried  to  her 
knowledge  ;  also  how  the  plaintiff  and  other  persons  dealing 
with  H.  W.  Bishop  &  Co.  understood  it  to  her  knowledge, 
and  what  action  they  took  to  her  knowledge,  founded  upon 
that  understanding.  She  conceded  that  the  livery  business 
run  in  connection  with  the  hotel  was  carried  on  in  the  name 
of  herself  and  son,  and  that  she  was  interested  in  that  busi- 
ness. It  was  admissible  to  show  that  that  business  was  so 
intermingled  with  the  hotel  business  that  they  could  not  be 
separated,  as  tending  to  show  that  she  was  interested  in  the 
hotel  business,  which  she  denied. 

Judgment  affirmed. 
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JAMES  M.  KENT  v.  L.  D.  MILES. 


Washington  County,  1893. 


Before  :    Ross,  Ch.  J.,  Rowell,  Munson,  and  Start,  JJ. 

Pleading,     Jiistification  by  officer  under  warrant.  In  what 
county  bail  should  be  taken, 

1.  A  demurrer,  though  special,  reaches  the  first  substantial  de- 

feet  in  the  pleadings. 

2.  Where  an  officer  under  a  warrant  from  the  county  court  com- 

manding him  to  arrest  the  respondent  and  have  him  before 
that  court  forthwith,  arrests  the  respondent,  brings  him  to 
the  place  of  holding  such  court  but  finds  the  court  not  in 
session,  he  may  detain  the  respondent  a  reasonable  time 
until  he  can  ascertain  whether  it  is  possible  to  deliver  him 
into  court,  and  may  lodge  him  in  jail  meantime  for  safe 
keeping. 

3.  An  officer  cannot  justify  under  a  returnable  process  which  has 

never  been  returned,  but  if  the  plea  of  justification  alleges 
that  the  facts  in  reference  to  the  issuance  and  service  of  a 
warrant  more  fully  appear  from  the  record  and  proceedings 
in  the  office  to  which  the  warrant  should  have  been  re- 
turned, that  is  an  argumentative  allegation  that  it  has  been 
so  returned. 

4.  A  special  demurrer  to  the  replication  is  general  as  to  the  plea 

and  does  not  reach  argumentativeness  in  the  plea. 

5.  The  action  being  trespass  for  false    imprisonment  and    the 

plea  a  justification  under  a  warrant  commanding  the  de- 
fendant to  have  the  plaintiff  before  the  county  court  forth- 
with, a  replication  that  the  defendant  delayed  service  of 
the  warrant  until  such  court  adjourned,  is  bad,  at  least  un- 
less it  alleges  such  facts  as  show  an  abuse  of  process. 

6.  A  respondent  when   arrested  upon  a  county  court  warrant, 

should  be  brought  before  the  court  issuing  the  warrant  to 
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determine  the  amount  of  bail.     No  other  court  has  any  ju- 
risdiction of  the  case. 

7.     A  replication  which  is  in  substance  a  general  traverse  of  the 
plea,  cannot  be  treated  as  a  new  assignment. 

Trespass  for  false  imprisonment.  Pleas,  the  general  is- 
sue and  special  plea  of  justification.  Heard  at  the  March 
term,  1893,  Taft,  J.,  presiding,  upon  the  defendant's  de- 
murrer to  the  plaintifFs  replication.  Demurrer  sustained  and 
exceptions  by  the  plaintiff. 

The  declaration  alleged  that  the  defendant,  at  Montpelier, 
in  the  county  of  Washington,  arrested  the  plaintiff,  compelled 
him  to  go  to  Newport,  in  the  county  of  Orleans,  and  there 
imprisoned  him  for  six  months  all  without  right. 

The  defendant  filed  the  following  plea  : 

"  And  for  a  further  plea  in  this  behalf,  as  to  the  assault- 
ing, seizing,  beating,  bruising,  ill-treating,  and  forcing  and 
compelling  the  said  plaintiflT  to  go  on  divers  public  highways 
and  by  rail  from  Montpelier  to  Newport  aforesaid,  imprison- 
ing, keeping  and  detaining  the  said  plaintiff  in  prison  in  the 
said  declaration  mentioned  by  the  said  defendant  above  sup- 
posed to  have  been  done,  the  said  defendant,  by  leave  of  the 
court  here  for  this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
says  that  the  said  plaintiflT  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says  that 
before  the  said  time  when,  etc.,  in  the  said  declaration  men- 
tioned, to  wit :  At  a  term  of  the  county  court,  begun  and 
held  at  Newport,  within  and  for  the  county  of  Orleans  afore- 
said, on  the  first  Wednesday  next  after  the  first  Tuesday  of 
September,  A.  D.  1887,  the  grand  jurors  within  and  for  the 
body  of  the  county  of  Orleans  aforesaid,  then  in  court  duly 
empaneled  and  sworn,  did  duly  find  a  bill  of  indictment  for 
the  crime  of  perjury  against  the  said  plaintiff',  which  said 
bill  of  indictment  was  afterwards  and  during  said  term  of 
court  duly  returned  into  and  exhibited  to  said  county  court 
which  said  court  was  in  open  session,  on  to  wit:  the  14th 
day  of  September,  A.  D.  1887,  ^^^  ^^^  said  indictment  was 
then  and  there  duly  filed  by  the  clerk  of  said  court  and  there- 
upon, to   wit :   on  the  said   14th  day  of  September,  A.  D. 
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1887,  ^^^  said  court  by  its  said  clerk  issued  its  warrant, 
directed  to  any  sheriff  or  constable  in  the  State,  by  which 
said  warrant  said  sheriff  or  constable  was  therein  com- 
manded to  apprehend  the  body  of  the  said  plaintiff  and 
have  him  forthwith  to  appear  before  the  county  court  in  and 
for  said  county  at  Newport,  Vermont,  to  answer  to  a  com- 
plaint charging  said  plaintiff  with  the  crime  of  perjury,  and 
which  said  warrant  afterwards  and  before  the  return  thereof 
and  also  before  the  said  time  when,  etc.,  to  wit:  on  the 
Sth  day  of  October,  A.  D.  1887,  at  Newport,  aforesaid, 
was  delivered  to  the  said  L.  D.  Miles,  defendant,  who  then 
and  from  thenceforth  until  and  at,  and  after  the  return  of 
said  warrant,  was  sheriff  of  the  said  county  of  Orleans,  to  b^ 
executed  in  due  form  of  law,  by  virtue  of  which  said  war- 
rant the  said  defendant,  as  such  sheriff  as  aforesaid,  after- 
wards and  to  wit:  at  the  said  time  when,  etc.,  in  the  said 
declaration  mentioned,  to  wit:  at  Montpelier,  aforesaid, 
took  and  arrested  the  said  plaintiff  and  forthwith  trans- 
ported said  plaintiff  to  Newport,  aforesaid,  as  directed  and 
commanded  in  said  warrant,  and  there  had  him  ready  to 
appear  in  said  court;  and  said  court  then  and  there  not 
being  in  session,  the  said  defendant  then  and  there  kept  and 
detained  the  said  plaintiff  in  the  possession  of  him,  the  said 
defendant,  using  no  more  force  than  was  necessary  for  his 
safe  detention  for  a  short  space  of  time,  for  the  purpose  of 
having  him,  the  said  plaintiff,  appear  before  said  county 
court,  as  commanded  in  said  warrant ;  all  of  which  by  the 
record  and  proceedings  thereof  now  in  die  office  of  the  clerk 
of  said  court,  at  Newport,  aforesaid,  will  more  fully  appear, 
which  are  the  said  assaulting,  seizing,  beating,  bruising, 
ill-treating  and  forcing  and  compelling  the  said  plaintiff  to 
go  on  divers  public  highways  and  by  rail  from  Montpelier  to 
Newport,  aforesaid,  imprisoning,  keeping  and  detaining 
the  said  plaintiff  in  prison,  in  the  introductory  part  of  this 
plea  mentioned;  and  which  are  the  said  supposed  tres- 
passes whereof  the  said  plaintiff  hath  above  complained  in 
his  said  declaration  against  said  defendant." 

To  this  plea  the  plaintiff  replied  as  follows : 

'*  And  the  said  plaintiff,  as  to  the  plea  of  the  said  defend- 
ant by  him  (secondly)  above  pleaded,  as  to  the  said  several 
trespasses  in  the  introductory  part  of  that  plea  mentioned. 
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and  therein  attempted  to  be  justified,  saith  that  the  said 
plaintiff,  by  reason  of  anything  by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred  from  having  and  main- 
taining his  aforesaid  action  thereof  against  the  defendant  be- 
cause the  plaintiff  says  that  the  supposed  warrant  in  the  de- 
fendant's said  plea  mentioned  was  issued  and  given  the  de- 
fendant to  serve  while  the  county  court  was  in  session  at 
Newport,  aforesaid,  and  in  time  so  the  plaintiff  could  have 
been  brought  before  the  court  prior  to  its  adjournment,  but  it 
was  designed  by  the  defendant  not  to  serve  said  warrant 
till  after  said  court  had  adjourned,  so  that  the  plaintiff  would 
have  to  be  committed  to  jail ;  that  the  alleged  warrant  was 
dated  on  the  14th  day  of  September,  1887,  and  kept  by  the 
defendant  without  service  until  the  5th  day  of  October,  1887, 
when  said  plaintifT  was  taken  to  Newport  by  the  defendant 
as  in  said  declaration  mentioned,  and  without  bringing  the 
plaintiff  before  the  court  as  commanded  in  said  alleged  war- 
rant, and  without  permitting  the  plaintiff  to  procure  and  fur- 
nish bail  as  he  had  the  right  to  do,  the  defendant  transported 
the  plaintiff  to  Newport  and  committed  him  to  jail  at  said 
Newport  and  there  detained  him,  the  said  plaintiff',  for  a 
space  of  time,  to  wit :  one  day,  when,  then  and  there  on  the 
said  7th  day  of  October,  1887,  at  Newport,  aforesaid,  the  de- 
fendant, on  his  own  motion,  and  without  an  order  or  authority 
from  the  said  county  court,  discharged  the  plaintiff  from  said 
supposed  arrest,  but  wrongfully ,  without  authority  and  against 
the  will  and  protest  of  the  plaintiff,  continued  to  detain  him, 
the  plaintiff,  in  said  jail  at  Newport,  aforesaid,  for  a  long 
space  of  time,  to  wit:  one  month,  and  at  the  time  the  said 
defendant  made  the  supposed  arrest  of  the  plaintiff  at  Mont- 
pelier,  in  the  county  of  Washington,  as  mentioned  in  his 
said  plea,  there  was  in  the  town  of  Mpntpelier,  in  the  county 
of  Washington  (the  county  where  said  arrest  was  made),  a 
good  and  sufficient  jail  to  which  the  plaintiff  should  have 
been  committed  by  the  defendant.  And  the  plaintiff  says 
that  at  the  time  of  said  arrest  of  the  plaintiff  mentioned  in 
said  defendant's  said  plea,  the  Washington  county  court  was 
in  session  in  Montpelier,  in  the  county  of  Washington  (in 
the  county  where  said  arrest  was  made),  presided  over  by  a 
judge  of  the  Supreme  Court  of  Vermont,  and  by  two  assist- 
ant judges,  the  defendant,  though  requested  so  to  do,  refused 
the  plaintifl's  application  to  go  before  said  court  or  one  of 
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the  judges  thereof,  and  furnish  bail  for  his  appearance  at  the 
next  term  of  Orleans  county  court,  and  the  defendant,  against 
the  protest  and  objection  of  the  plaintiff,  conveyed  and  trans- 
ported the  said  plaintiff  from  Montpelier  in  the  county  of 
Washington,  to  Newport  in  the  county  of  Orleans,  and  de- 
tained him  there  against  his  will  for  a  long  space  of  time, 
to  wit :  one  month,  and  disregarded  the  plaintiff's  right  to 
have  his  bail  fixed  and  furnished  at  Montpelier,  aforesaid, 
for  his,  the  plaintiff's,  appearance  at  the  said  Orleans  county 
court  at  the  next  term  thereof,  and  the  defendant,  of  his  own 
wrong,  made  the  said  assault  in  the  declaration  mentioned 
upon  the  plaintiff  and  transported  him  from  Montpelier,  afore- 
said, in  Washington  county,  to  Newport  in  the  county  of  Or- 
leans, and  detained  him  without  bringing  him,  the  plaintiff, 
into  said  court  at  Newport,  and  the  defendant  at  the  said 
time  when,  etc.,  in  the  declaration  mentioned,  of  his  own 
wrong,  committed  the  said  several  trespasses  in  the  introduc- 
tory part  of  the  said  plea  mentioned  in  manner  and  form  as 
the  plaintiff  in  his  declaration  has  alleged,  and  this  he  is 
ready  to  verify." 

To  the  foregoing  replication  the  defendant  demurred  spec- 
ially. 

T.  y,  Deavitt  and  J,  P.  Lamson  for  the  plaintiff. 

After  the  adjournment  of  court,  the  return  day  had  passed 
and  the  warrant  was  void.     State  v.  Lamoine^  53  Vt.  568. 

There  being  no  allegation  that  the  warrant  was  ever  re- 
turned, the  defendant  cannot  justify  under  it.  Wright  v. 
Marvin^  59  Vt.  442  ;  Ellis  v.  Cleveland^  54  Vt.  437. 

The  commitment  should  have  been  in  Washington  county, 
where  the  arrest  was  made.  R.  L.  s.  1,459;  Clayton  v. 
Scott,  45  Vt.  386. 

W.   W.  Miles   for  the  defendant. 

The  defendant  was  bound  to  follow  the  command  of  his 
precept  and  produce  the  plaintiff  at  Newport.  He  could  not 
commit  him  in  Washington  county.     State  v.  Clark^  44  Vt. 
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636;  4  Blacks.  Com.  290;  No.'65,  Acts  1888 ;  State  v.  La- 
moine,  53  Vt.  568. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  county  court  sustained  the  defend- 
ant's demurrer  to  the  plaintiff's  replication.  To  this  the 
plaintiff  excepted.  The  plaintiff  now  contends  that  if  his  re- 
plication is  defective,  it  is  a  sufficient  answer  to  the  defend- 
ant's plea,  which  he  claims  is  insufficient  in  several  particu- 
lars. The  demurrer,  though  special,  reaches  the  first  defect 
in  substance  in  pleading.  The  declaration  is  trespass  for 
false  imprisonment.  The  plea,  both  in  the  opening  and 
closing,  professes  to  justify  every  specification  of  trespass 
laid  in  the  declaration.  It  alleges  that  the  defendant  was 
sheriff  of  Orleans  county,  and  as  such,  received  from  the  Or- 
leans county  court,  then  in  session,  a  warrant  commanding 
him  to  arrest,  and  have  the  defendant  forthwith  before  the 
county  court  then  in  session,  to  answer  to  an  indictment  then 
pending,  charging  him  with  having  committed  the  crime  of 
perjury ;  that  as  such  sheriff  he  served  the  warrant  by  ar- 
resting the  defendant  at  Montpelier  in  the  county  of  Wash- 
ington, on  the  day  named  in  the  declaration,  and  took  him 
to  Newport  to  have  him  before  the  Orleans  county  court  to 
answer  the  indictment,  as  required  by  the  warrant ;  that  the 
court  not  then  being  in  session,  he  then  and  there  kept  and 
detained  him  for  a  short  space  of  time,  using  no  more  force 
than  was  necessary  for  his  safe  detention,  for  the  purpose  of 
having  him  appear  before  the  county  court  as  commanded 
in  the  warrant;  "  all  of  which,  by  the  record  and  proceed- 
ings thereof  now  in  the  office  of  the  clerk  of  the  court  at 
Newport,  will  more  fully  appear ;  which  are  the  said  assault- 
ing, seizing,  beating,  ill-treating,  and  forcing  and  compelling 
the  plaintiff  to  go  on  divers  public  highways  and  by  rail  from 
Montpelier  to  Newport,  imprisoning,  keeping  and  detaining 
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the  plaintiff  in  prison,  in  the  introductory  part  of  the  plea 
mentioned,  and  which  are  the  supposed  trespasses  whereof 
the  plaintiff  hath  complained  in  his  declaration  against  the 
defendant."  This  is  the  substance  of  the  plea.  Neither  the 
declaration  alleges,  nor  the  plea  admits,  that  the  defendant 
imprisoned  the  plaintiff  by  committing  him  to  jail.  If  the 
warrant,  as  is  inferable,  only  commanded  the  defendant  to 
arrest  the  plaintiff  and  bring  him  before  the  county  court  to 
answer  the  indictment  pending  against  him,  neither  the  dec- 
laration nor  the  plea  allege  that  he  went  beyond  the  com- 
mand of  the  warrant.  He  might  be  obliged  to  keep  him  in 
some  safe  place  over  night,  and  while  he  was  ascertaining 
whether  the  court  would  again  be  in  session  to  receive  the 
plaintiff.  Hence  the  defendant  might  have  rightfully  im- 
prisoned the  plaintiff  as  alleged  in  the  declaration,  and  as 
asserted  in  the  plea,  by  virtue  of  warrant.  He  could  not  go 
beyond  the  fair  scope  of  the  command  of  his  warrant.  State 
v.  Lamoine^  53  Vt.  568.  On  arriving  at  Newport  with  the 
plaintiff,  and  not  finding  the  court  in  session,  the  defendant 
would  have  the  right  to  detain  him  a  reasonable  time  to  as- 
certain and  determine  wfiether  he  should  be  able  to  deliver 
him  to  the  court.  The  court  might  be  taking  a  recess  and 
would  shortly  again  be  in  session.  The  plea  is  a  full  an- 
swer to  the  declaration,  though  it  states  the  time  of  impris- 
onment to  be  shorter  than  it  is  stated  in  the  former,  inasmuch 
as  it  says  that  the  imprisonment  it  describes  is  the  same  im- 
prisonment set  forth  in  the  declaration. 

The  plaintiff  further  contends  that  there  can  be  no  justifi- 
cation under  a  returnable  process  unless  its  return  is  alleged. 
This  contention  is  correct.  Wright  v.  Marvin^  59  Vt.  439; 
Ellis  V.  Cleveland^  54  Vt.  437.  As  to  the  plea,  the  demur- 
rer is  general  and  does  not  reach  argumentativeness  in  state- 
ment. I  Ch.  PI.  540.  Spencer  v.  Southwick^  9  Johns.  314. 
The  plea  alleges  that  his  proceedings  on  the  warrant  will 
appear  from  the  record  thereof  in  the  office  of  the  clerk  of 
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the  court.  This  is  inferentially  and  argumentatively  alleg- 
ing that  defendant  did  return  his  warrant.  Hence  the  plea 
in  bar  has  the  substance  of  a  good  justification  and  will  avail 
when  encountered  by  a  general  demurrer  only. 

We  think  the  county  court  correctly  adjudged  the  replica- 
tion insufficient.  What  it  avers  about  the  defendant  design- 
edly retaining  the  warrant  in  his  hands  so  that  he 
could  not  reach  Newport  with  the  plaintiff  until  after  the 
court  adjourned,  would  be  available  in  an  action  on  the  case. 
If  available  in  trespass,  the  plaintiff  should  have  set  forth 
such  facts  as  would  render  the  defendant  liable  for  an  abuse 
of  the  process,  under  a  new  assignment,  for  it  is  doubtful  if 
the  plea  was  intended  to  justify  a  trespass  arising  from  an 
abuse  of  the  process,  and  as  to  that  kind  of  trespass  the  plea 
can  be  fairly  said  to  be  evasive.  What  it  alleges  in  regard 
to  the  duty  of  the  defendant  to  have  taken  him  before  the 
county  court  in  Washington  county  to  have  his  bail  fixed, 
and  in  regard  to  committing  him  to  the  Washington  county 
jail,  is  not  law.  The  Washington  county  court  had  no  ju- 
risdiction of  the  crime  with  which  the  plaintiff  was  charged 
and  no  power  to  fix  or  take  bail  for  the  plaintifTs  appearance 
before  the  Orleans  county  court.  The  latter  had  the  right 
to  issue  the  warrant  it  did  to  have  the  plaintiff  brought  before 
it  to  answer  the  indictment  there  pending  against  him  at 
common  law.  Says  Mr.  Blackstone,  Vol.  4  Com.  290:  ''  A 
warrant  may  be  granted  in  extraordinary  cases  by  the  privy 
council  or  Secretaries  of  State  ;  but  ordinarily  by  justices  of 
the  peace.  This  they  may  do  in  any  cases  when  they  have 
a  jurisdiction  over  the  offence  ;  in  order  to  compel  the  per- 
son accused  to  appear  before  them  ;  for  it  would  be  absurd 
to  give  them  power  to  examine  an  offender  unless  they  had 
also  power  to  compel  him  to  attend  and  submit  to  such  ex- 
amination, and  this  extends  undoubtedly  to  all  treasons,  fel- 
onies and  breaches  of  the  peace ;  and  also  to  all  such  of- 
fences as  they  have  power  to  punish  by  statute."    This  com- 


Digitized  by 


Google 


590  KENT  V.  MILES.  [65 


mon  law  right  of  magistrates  and  courts  has  never  been  cur- 
tailed or  taken  away  by  statute,  but  has  been  exercised  in 
this  State  from  time  immemorial.  There  is  left  of  the  repli- 
cation only  the  allegation  that  the  defendant  discharged  the 
plaintiff  from  arrest  and  then  detained  him.  This  is  not  in 
form  or  substance  a  new  assignment  of  another  and  differ- 
ent trespass  from  those  set  forth  in  the  declaration  and  justi- 
fied by  the  plea,  i  Chitty  PI.  625  et  sequtter.  The  plaint- 
iff might  have  newly  assigned  for  the  alleged  detention  after 
the  defendant  had  discharged  him  from  arrest  under  the  war- 
rant. I  Chitty  PI.  627.  But  instead,  he  has  in  substance 
denied  that  the  defendant's  claimed  justification  covers  all 
the  trespasses  he  has  set  forth  in  his  declaration.  In  sub- 
stance this  is  a  traverse  of  the  plea  in  the  form  of  a  replica- 
tion, and  demurrable,  i  Chitty  PI.  527.  It  is  one  of  the 
special  causes  set  forth  in  the  demurrer.  The  replication  is 
not  double,  as  claimed  by  the  defendant,  inasmuch  as  the 
matters  therein,  other  than  that  the  defendant  discharged  the 
plaintiff  from  arrest  under  the  warrant  but  still  wrongfully 
detained  him,  are  not  in  law  a  good  answer  to  the  plea,  and 
the  wrongful  detention  alleged  is  an  answer  only  as  a  de- 
nial of  the  allegation  of  the  plea  that  the  defendant's  pro- 
ceedings were  all  had  and  taken  in  the  due  execution  of  the 
warrant. 

yudfftnent  afirmed  and  cause  remanded. 
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NELLIE  C.  DALEY  v.  MAE  E.  GATES. 


Washington  County,  1893. 


Before :     Taft,  Rowell,  Munson  and  Start,  JJ. 
Amendment.      When  cause  of  action  is  the  same, 

1.  The  question,  when  an  amendment  is  for  the  same  cause  of 

action,  considered. 

2.  The  original  declaration  charged  that  the  defendant  had  en- 

ticed away  the  husband  of  the  plaintiff  per  quod  consortium 
amisit.  The  new  count  charged  criminal  conversation 
with  him,  with  the  same  per  quod,  Held^  for  the  same 
cause  of  action. 

Action  on  the  case.  At  the  term  to  which  the  writ  was 
returnable  the  plaintiff  filed  a  new  count,  which  the  defend- 
ant moved  to  dismiss  for  that  it  contained  a  new  cause  of 
action.  Heard  upon  this  motion  at  the  September  term, 
1892,  Ross,  Ch.  J.,  presiding.  The  court  held,  as  a  matter 
of  law,  that  the  cause  of  action  was  the  same  and  overruled 
the  motion.  The  defendant  excepts.  The  case  appears  in 
the  opinion. 

W.  B.  C.  Stickney  for  the  defendant. 

Whether  the  new  count  was  for  the  same  cause  of  action 
was  a  question  of  fact,  and  the  court  erred  in  holding  that  it 
was  as  matter  of  law.  Boydw.  Bartlett^  36  Vt.  12;  Ly- 
coming Fire  Ins.  Co,  v.  Billings^  61  Vt.  310;  Geroux^s 
Admr.  v.  Graves^  62  Vt.  280 ;  Hill  v.  Smithy  34  Vt.  535  ; 
Haskins  v.  Ferris^  23  Vt.  673  ;  Dana  v.  McClure^  39  Vt. 
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197  :  Brodek  &  Co,  v.  Hirchjield^  57  Vt.  12  ;  Tillotson  v. 
Prickardy  60  Vt.  94 ;  McDermid  v.  Tinkham^  53  Vt.  615  ; 
Stephens  v.  Thompson  et  al,^  28  Vt.  77  ;  Trescott  v.  Baker ^ 
29  Vt.  459,  463  ;  Hillv.  Smith  &  Carpenter ^  34  Vt.  535, 
540;   Carter y  Rice  d:  Co,  v.  Hosford^  48  Vt.  433. 

Lord  &  Boynton  for  the  plaintiff. 

The  gist  of  the  action  set  forth  in  each  of  the  counts  is  the 
same,  hence  they  may  be  joined.  2  Chitty  PI.  (Ed.  of 
1859),  P-  642  and  note;  2  Greenl.  Ev.  s.  4  note. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  original  declaration  charges  that  the 
defendant  enticed  away  plaintiff's  husband, /^r  quod  consor- 
tium amisit.  The  new  count  charges  criminal  conversation 
with  him,  with  the  same  per  quod. 

An  amendment  cannot  be  allowed  that  introduces  a  new 
cause  of  action.  But  as  long  as  the  plaintiff  adheres  to  the 
contract  or  the  injury  originally  declared  upon,  an  alteration 
of  the  modes  in  which  the  defendant  has  broken  the  con- 
tract or  caused  the  injury  is  not  an  introduction  of  a  new 
cause  of  action.  The  test  is  whether  the  proposed  amend- 
ment is  a  different  matter,  another  subject  of  controversy,  or 
the  same  matter  more  fully  or  differently  laid  to  meet  the 
possible  scope  and  varying  phases  of  the  testimony.  Cas- 
sell  V.  Cooke,  8  S.  &  R.  268  (11  Am.  Dec.  610)  ;  Stewart 
V.  Kelly,  16  Pa.  St.  160  (55  Am.  Dec.  487)  ;  Maxwell  v. 
Harrison,  8  Ga.  61  (52  Am.  Dec.  385)  ;  Stevenson  v.  Mud- 
gett,  10  N.  H.  338  (34  Am.  Dec.  155  and  note). 

This  rule  is  variously  illustrated  by  the  cases.  Thus,  in 
The  Executors  of  the  Duke  of  Marlborough  v.  Widniore^ 
2  Stra.  890,  the  plaintiffs  declared  as  executors  on  a  promise 
to  the  testator,  but  were  allowed  to  amend  by  declaring  on 
the  promise   as   made   to  themselves.      So  in  Ten  Eyckw. 
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Delaware  &  Raritan  Canal  Co.^  4  Harr.  (N.  J.)  5,  plain- 
tiff was  allowed  to  amend  by  declaring  for  another  injury 
occasioned  by  the  same  wrongful  act  originally  complained 
of.  In  an  action  for  goods  sold  and  delivered  you  may 
amend  by  adding  a  count  for  not  accepting  the  goods.  Mixer 
V.  Howarth^  21  Pick.  205.  So  in  covenant,  you  may  amend 
by  assigning  new  breaches  of  the  same  covenant.  Stewart 
V.  Kelleyy  cited  above.  You  may  also  amend  by  declaring 
on  another  covenant  in  the  same  instrument,  if  both  cove- 
nants and  the  breach  thereof  relate  to  the  same  thing. 
Boyd  V.  Bartlett^  36  Vt.  9';  Tillotson  v.  Prichard^  60  Vt. 
94.  A  declaration  on  a  warranty  can  be  amended  by  show- 
ing that  the  warranty  covered  things  not  originally  declared 
for.  Church  v.  Syracuse  Coal  and  Salt  Co.^  32  Conn., 
372. 

If  an  action  of  this  kind  can  be  maintained  by  a  wife, 
concerning  which  we  are  not  called  upon  to  express  an 
opinion,  the  cause  of  action  is  the  wrongful  deprivation  of 
the  plaintiff  of  that  to  which  she  is  entitled  by  virtue  of  the 
marital  relation,  namely,  the  consortium^  or  the  conjugal 
society,  affection,  aid  and  assistance  of  her  husband.  Ben^ 
nett  V.  Bennett^  116  N.  Y.  584;  Rinehart  v.  Bills ^  82  Mo. 
534  (52  Am.  Rep.  385)  ;  Foot  v.  Card^  58  Conn,  i  (18 
Am.  St.  Rep.  258)  ;  Westlake  v.  Westlake,  34  Ohio  St. 
621  (32  Am.  Rep.  397)  ;  note  to  Shaddock  v.  Clifton^  94 
Am.  Dec.  593 ;  Bigelow's  Lead.  Cas.  on  Torts,  337 ; 
Cooley,  Torts  (ist  Ed.),  224;  i  Chit.  PI.  (*i34). 

It  follows,  therefore,  that  the  injury  complained  of  in  the 
original  declaration  and  the  injury  complained  of  in  the  new 
count  are  one  and  the  same  injury,  namely,  the  loss  of  con- 
sortium^ and  that  the  new  count  is  but  the  statement  of  an- 
other way  in  which  that  injury  was  committed,  of  another 
ground  for  demanding  the  same  thing,  namely,  damages  for 
said  loss,  the  identity  of  the  cause  of  action  being  preserved. 

If  you  can  amend  by  declaring  for  another  injury  occa- 

38 


Digitized  by 


Google 


594       BARTLETT,  ADMR.,  v.  WALKER  BROS.        [65 

sioned  by  the  same  wrongful  act,  why  can  you  not  amend 
by  declaring  for  the  same  injury  as  occasioned  by  another 
wrongful  act  t  And  this  you  virtually  do  when  you  amend 
by  assigning  a  new  breach  of  the  same  covenant ;  but  you 
are  seeking  the  same  thing  all  the  time,  namely,  damages 
for  the  breach  o{  that  covenant- 
That  the  new  count  in  this  case  is  for  the  same  cause  of 
action  is  as  clearly  shown  by  the  record  as  it  could  be  dehors 
the  record. 

Affirmed  and  remanded. 
Munson,  J.,  dissents. 


JOEL  B.  BARTLETT,  ADMINISTRATOR 


WALKER  BROTHERS. 


Chittenden  County,  1893. 


Before :     Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 

Insolvency,    Fraudulent  preference.    Administrator  of  de- 
ceased insolvent  cannot  avoid  preference.  Assignee  no 
lien  on  such  property  after  decease.     Practice. 

I.  In  case  of  an  unlawful  preference  within  R.  L.  ss.  i860,  1861^ 
the  adjudication  of  insolvency  does  not  render  the  convey- 
ance void.  It  is  valid  until  set  aside  by  a  judgment  in  a 
suit  prosecuted  by  the  assignee. 
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2.  So  where  a  debtor  made  such  a  conveyance,  was  within  four 

months  adjudged  an  insolvent,  but  deceased  before  the  as- 
signee had  begun  proceedings  to  vacate  the  same,  his  ad- 
ministrator cannot  upon  the  discontinuance  of  insolvency 
proceedings  under  R.  L.  s.  1883,  maintain  a  suit  to  avoid 
it. 

3.  In  such  a  case  the  assignee  in  insolvency  has  no  lien  for  his 

expenses  upon  the  property  fraudulently  conveyed. 

4.  An  agreement  between  the  parties  to  a  chattel  mortgage  that 

the  mortgagor  may  sell  the  mortgaged  goods  in  course  of 
trade  and  apply  the  proceeds  in  liquidation  of  the  debt, 
does  not  per  se  render  the  mortgage  fraudulent. 

5.  A  defendant  in  equity  does  not,  by  neglecting  to  bring  for- 

.ward  for  hearing  the  demurrer  incorporated  into  his  an- 
swer, waive  his  right  to  insist  upon  trial  that  the  orator 
shall  make  out  his  title  to  the  property  involved. 

6.  If  an  orator  fails  to  establish  the  facts  upon  which  he  bases 

his  claim  to  relief  in  equity,  he  is  not  entitled  to  relief  in 
respect  of  other  matters  as  to  which  he  has  an  independent 
and  adequate  remedy  at  law. 

Bill  to  set  aside  certain  mortgages.  Heard  at  the  Sep- 
tember term,  1892,  upon  the  report  of  a  special  master. 
RowELL,  chancellor,  fro forma^  dismissed  the  bill.  The 
orator  appeals. 

The  intestate,  George  W.  Curry,  was  the  proprietor  of  a 
small  retail  store  located  at  Shelburne  Falls,  and  in  the 
course  of  his  business  bought  considerable  quantities  of 
goods  from  the  defendants  who  were  wholesale  dealers  lo- 
cated at  Burlington.  Having  become  indebted  in  this  way 
to  the  defendants  in  the  sum  of  $1,800,  he  executed  to  them 
as  security  on  the  22d  day  of  October,  1889,  two  mortgages, 
one  of  real  estate  and  the  other  of  his  stock  in  trade. 

At  the  time  of  the  execution  of  the  chattel  mortgage,  it 
was  agreed  between  Curry  and  the  attorney  of  the  defend- 
ants that  Curry  might  continue  to  sell  his  goods  covered  by 
the  chattel  mortgage  in  the  same  way  that  he  had  done  be- 
fore, applying  the  proceeds  upon  the  defendants'  debt ;  and 
Curry  did  so  continue  to  sell  the  goods,  but  instead  of  apply- 
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ing  the  proceeds  upon  the  defendants'  debt,  used  them  to  re- 
plenish his  stock  from  time  to  time,  a  portion  of  the  goods 
so  bought  being  from  the  defendants. 

February  19,  1890,  Curry  filed  his  petition  in  insolvency, 
upon  which,  March  5th  following,  he  was  adjudged  an  in- 
solvent debtor.  The  orator  was  duly  elected  and  qualified 
as  assignee,  and  was  proceeding  in  such  capacity,  when, 
on  March  14,  1890,  Curry  died  intestate.  March  22d,  the 
orator  was  appointed  administrator  upon  his  estate,  and  as 
such  immediately  took  possession  of  the  property. 

The  indebtedness  not  having  been  satisfied,  the  defend- 
ants caused  the  property  covered  by  their  chattel  mortgage 
to  be  sold  on  June  23,  1890.  Previous  to  this  time  one  of 
the  defendants  and  a  former  clerk  of  Curry  had  been  through 
the  stock  of  goods  and  separated  the  articles  bought  after  the 
execution  of  the  mortgage  from  those  covered  by  the  mort- 
gage, but  owing  to  some  misapprehension  upon  the  part  of 
the  clerk,  certain  articles  which  had  been  purchased  subse- 
quently to  the  execution  of  the  mortgage  were  included  with 
those  supposed  to  be  covered  by  the  mortgage.  These  were 
sold  under  the  mortgage  and  the  defendants  received  the 
avails  of  them. 

In  view  of  the  decision  of  the  court,  the  facts  reported  by 
the  master  bearing  upon  the  question  whether  or  not  the 
conveyances  were  fraudulent  under  the  statute  are  not  ma- 
terial. 

JL,  /^   Wilbur  and  /T.  S.  Peck  for  the  orator. 

The  agreement  that  the  mortgagor  might  continue  to  sell 
his  goods  notwithstanding  the  mortgage  was  fraudulent  and 
rendered  the  mortgage  void.  Jones  Chat.  Mort.,  ss.  367, 
386,  395,  399,  401,  402,  417  ;  Robinson  v.  Elliot^  22  Wall. 
513;  Robins  v.  Parker^  3  Met.  117;  Sleinartw.  Druster^ 
23  Wis.  136;  Barnet  v.  Fergus^  51  111.  352;  Smith  v. 
Cooper^  27  Hun.  565  ;  Marston  v.   Vultee^  5  Bosw.  129. 
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The  defendants  by  not  bringing  forward  their  demurrer 
for  argument  have  waived  their  right  to  insist  that  a  court  oi 
equity  has  not  jurisdiction.  Waterman  v.  Bucky  63  Vt.  549 ; 
Under  hill  y.   VanCortlandt^  2  Johns.  Ch.  369. 

The  administrator  can  maintain  suit  to  set  aside  these 
mortgages.  An  adjudication  of  insolvency  and  assignment 
to  the  assignee  makes  the  estate  an  insolvent  estate,  and  the 
property  is  to  be  treated  as  that  of  an  insolvent  estate,  although 
the  law  says  that  it  shall  be  passed  over  to  be  administered 
upon  by  the  probate  court.  R.  L.  ss.  1818-1820;  Fryden 
V.  Bardwifiy  103  111.  325  ;  i  Sto.  Eq.  Jur.,  ss.  28,  29,  32,  33  ; 
Morse  v.  Slasotiy  13  Vt.  296 ;  Jones  on  Liens,  ss.  29,  36,  37, 

93- 

The  mortgages  having  been  given  in  violation  of  statute 
law  were  void.  3  Am.  and  Eng.  Enc.  Law  872  ;  Miller  v. 
Posty  I  Allen  434;  Potter's  Dwarris,  157. 

y.   W.  JRussell  and  W.  Z.  Burnaf  for  the  defendants. 

The  administrator  cannot  maintain  this  suit.  It  is  only 
the  assignee  in  insolvency,  as  such,  who  can  avoid  the  con- 
veyances. Reed  \,  Mclntyre^  98  U.  S.  513;  Stewart  v. 
Piatt,  loi  U.  S. ;  S.  C.  19  B.  R.  348. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  orator,  as  administrator  of  the  estate  of 
George  W.  Curry,  seeks  to  have  set  aside  certain  mortgages 
executed  by  his  intestate  to  the  defendants. 

Curry  was  adjudged  an  insolvent  debtor  within  four 
months  from  the  time  of  the  execution  of  the  mortgages,  and 
the  orator  was  appointed  assignee  of  his  insolvent  estate ; 
but,  before  the  mortgages  had  been  adjudged  void,  or  the  as- 
signee had  brought  an  action  for  the  recovery  of  the  prop- 
erty or  its  value,  Curry  died,  the  proceedings  in  insolvency 
were  discontinued  and  the  orator  was  appointed  administra- 
tor of  his  estate. 
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By  the  death  of  Curry  the  court  of  insolvency  was  de- 
prived of  further  jurisdiction  over  the  estate,  the  proceedings 
were  discontinued,  the  orator's  right  as  assignee  was  termin- 
ated and  he  cannot  recover  by  reason  of  the  provisions  of  the 
statute  relating  solely  to  proceedings  in  insolvency. 

R.  L.  s.  1883,  provides  that,  *'  If  a  debtor  dies  after  the 
filing  of  the  petition  by  or  against  him,  the  proceedings  shall 
be  discontinued  and  the  debtor's  estate  settled  in  the  probate 
court  like  other  estates  of  deceased  persons." 

The  words,  "  Like  other  estates  of  deceased  persons," 
admit  of  no  doubtful  construction,  they  mean  just  what  the 
language  imports,  and  the  simple  question  is,  does  the  law 
relating  to  the  settlement  of  the  estates  of  deceased  persons 
authorize  a  recovery  in.  this  case?  R.  L.,  s.  2,162,  au- 
thorizes an  executor  or  administrator  when  there  is  a  defi- 
ciency of  assets  in  his  hands  to  commence  and  prosecute  to 
final  judgment  any  action  or  suit  for  the  recovery  of  real  or 
personal  estate  fraudulently  conveyed  by  the  deceased ;  but 
the  property  in  question  was  not  fraudulently  conveyed. 

The  master  has  failed  to  find  such  facts  as  would  justify 
the  court  in  so  holding.  The  property  was  transferred  for 
the  purpose  of  securing  a  debt  honestly  due  and  owing  from 
the  orator's  intestate  to  the  defendants. 

There  is  nothing  in  the  law  relating  to  the  settlement  of 
estates  of  deceased  persons  that  declares  such  a  transaction 
fraudulent  or  authorizes  an  administrator  to  recover  the  prop- 
erty. The  orator's  intestate  had  a  right  to  give  and  the  de- 
fendants to  take  security  for  the  payment  of  their  debt  and 
the  defendants  cannot  be  lawfully  deprived  of  this  security 
except  by  insolvency  proceedings  ;  and  the  aid  of  these  pro- 
ceedings cannot  be  invoked  because  the  debtor  is  dead  and 
the  statute  declares  that  his  estate  shall  be  settled,  **  Like 
other  estates  of  deceased  persons." 

They  were  not  divested  of  their  title  to  the  property  by  the 
adjudication  in  insolvency.     The  question  of  their  right  to 
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retain  the  property  is  made  by  the  insolvency  law  to  depend 
wholly  upon  facts  found  in  proceedings  subsequent  to  the 
adjudication,  instituted  by  the  assignee  for  the  recovery  of 
the  property  or  its  value.  An  adjudication  of  insolvency  is 
not  an  adjudication  that  the  debtor  was  insolvent,  or  in  con- 
templation of  insolvency  at  the  time  the  conveyance  was 
made,  or  that  it  was  not  f6r  a  present  consideration,  or  that 
the  person  receiving  the  transfer  had  reasonable  cause  to 
believe  the  debtor  insolvent  or  in  contemplation  of  insol- 
vency, or  that  the  transfer  or  conveyance  was  made  in  fraud 
of  the  law  relating  to  insolvency.  These  questions  are  all 
to  be  determined  after  the  adjudication  of  insolvency  and 
before  the  creditor  can  be  divested  of  the  property  or  the 
assignee  made  accountable  for  it.  In  Lewis  et  aL  v.  Bur^ 
lington  Savings  Banky  64  Vt.  626,  it  is  held  that  convey- 
ances made  in  fraud  of  the  law  relating  to  insolvency  are  not 
void  but  voidable  at  the  election  of  the  assignee. 

The  property  in  question  never  came  to  the  assignee  as 
assets  of  the  estate.  Property  conveyed  in  fraud  of  the  law 
relating  to  insolvency  is  not  assets  in  the  hands  of  the  as- 
signee, and  he  is  not  accountable  for  it  until  there  is  a  re- 
covery as  provided  in  sections  i  ,860  and  i  ,861 .  He  does  not 
take  such  property  by  assignment  from  the  court  of  insolv- 
ency (R.  L.,  1,820),  but  takes  it  by  recovery  in  an  action 
authorized  by  sections  1,860  and  1,861.  The  steps  nec- 
essary to  divest  the  defendants  of  their  property  could  be 
taken  only  by  the  assignee.  They  were  not  taken.  The 
orator  has  ceased  to  be  assignee,  and  he  must  stand  upon  his 
rights  as  administrator  of  a  deceased  person's  estate,  and 
not  upon  the  rights  of  an  assignee  of  an  insolvent  debtor's 
estate. 

II.  The  master  finds  that  at  the  time  the  chattel  mortgage 
was  given,  it  was  agreed  that  the  mortgagor  might  dispose 
of  the  goods  as  he  had  been  doing  and  apply  the  avails 
thereof  in  liquidation  of  the  defendants'  claim,  and  that  the 
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mortgagor  proceeded  to  sell  the  goods  and  from  time  to- 
time  replenished  his  stock  with  the  same  line  of  goods. 
The  orator  claims  that  this  agreement  and  sale  of  goods  by 
the  mortgagor  rendered  the  mortgage  fraudulent.  There 
is  nothing  in  the  report  to  show  that  this  arrangement  was- 
fraudulent  in  fact,  and  the  arrangement  itself  did  not  render 
the  mortgage  fraudulent  and  void  as  a  matter  of  law. 

The  caaeof  Peadodyy  assignee^  v.  Landotiy  6i  Vt.  318,  is 
full  authority  for  this  holding. 

III.  The  defendants  have  lost  nothing  by  not  seasonably 
insisting  upon  the  demurrer  contained  in  their  answer.  By 
omitting-  to  do  so  they  have  not  waived  their  right  to  insist 
that  the  orator  establish  his  right  to  the  property  as  against 
them. 

IV.  The  orator's  claimed  lien  upon  the  mortgaged  prop- 
erty for  the  payment  of  the  expense  incurred  in  the  insolv- 
ency proceedings  is  inoperative  as  against  the  defendants. 

The  facts  that  defeat  his  claimed  title  to  the  property  it- 
self defeat  his  claimed  lien.  The  fact  that  there  are  no  as- 
sets does  not  change  the  law.  An  assignee  is  bound  to  know 
before  incurring  expense  whether  there  are  available  assets 
out  of  which  it  can  be  paid. 

The  orator  had  no  right  to  incur  expense,  relying  upon  the 
property  in  question  for  payment,  until  the  mortgages  were 
adjudged  void  and  he  had  recovered  the  property  or  its  value. 

He  has  no  right  to  reimburse  himself  out  of  the  defend- 
ants' property  until  their  mortgages  have  been  adjudged 
void  and  the  property  has  become  assets  of  the  insolvent  es- 
tate. 

The  mortgages  can  never  be  adjudged  void,  nor  the  prop- 
erty or  its  value  recovered,  because  the  remedy  provided  by 
the  statute  is  inoperative  since  the  discontinuance  of  the  in- 
solvency proceedings. 

V.  The  master  has  found  that  the  defendants,  in  taking 
possession  of  the  goods  included  in  their  chattel  mortgage, 
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by  mistake  took  some  new  goods  that  had  been  purchased 
subsequent  to  the  execution  of  their  mortgages  and  not  in- 
cluded therein ;  and  the  orator  insists  that  he  is  entitled  to 
relief  in  respect  to  these  new  goods.  The  bill  is  framed 
with  reference  to  relief,  or  a  recovery  in  respect  to  real  and 
personal  estate  claimed  to  have  been  conveyed  by  the  ora- 
tor's intestate  to  the  defendants  in  fraud  of  the  insolvency 
law;  the  orator  having  failed  to  establish  such  facts  aa 
would  justify  the  court  in  granting  relief  in  respect  to  these 
matters,  there  is  no  basis  or  foundation  upon  which  the  court 
can  proceed  and  grant  relief  in  respect  to  the  new  goods 
which  are  in  no  way  referred,  to  in  the  bill  and  for  the  re- 
covery of  which  the  orator  has  an  adequate  remedy  at  law. 

The  fro  forma  decree  of  the  court  of  chancery  dismissing 
the  bill  is  affirmed  and  the  cause  remanded. 

Ross,  Ch.  J.  dissents. 

ROSS,  Ch.  J.  I  am  unable  to  concur  in  the  views  of  my 
associates  as  expressed  in  the  first  point  in  the  opinion.  The 
insolvent  law  was  enacted  subsequently  to  the  general  law 
for  the  settlement  of  estates,  and  brought  a  new  element  into 
their  settlement.  R.  L.  1,883,  providing  that  if  the  debtor 
died  pending  the  proceedings  in  insolvency  such  proceed- 
ings shall  be  discontinued  and  the  debtor's  estate  settled  in 
the  probate  court  like  other  estates  of  deceased  persons, 
does  not  mean  that  the  estate  shall  be  settled  disregarding 
what  has  been  done  in  the  insolvency  proceedings.  Such 
proceedings  may  have  progressed  so  far  as  to  adjudicate 
that  the  assignee  shall  recover  payments  and  that  attach- 
ments and  conveyances  are  void  and  must  be  set  aside. 
They  may  have  proceeded  so  far  that  the  estate  is  in  money 
in  the  assignee's  hands  awaiting  distribution  only.  A  judg- 
ment in  favor  of  the  assignee  to  recover  a  payment  uncol- 
lected on  the  death  of  the  insolvent,  I  think,  could  be  en- 
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forced  for  the  benefit  of  the  estate.     Such  adjudications  do 
not  become  void  nor  unenforceable  upon  the  death  of  the 
debtor  and  the  discontinuance  of  the  further  proceedings  in 
insolvency.     I  think  the  administrator  and  probate  court  take 
the  estate  in  the  legal  condition  in  which  the  insolvent  pro- 
ceedings have  placed  it.     R.  L.  1,883  does  not  provide  that 
what  has  been  done  or  adjudicated  in  the  insolvent  proceed- 
ings shall  be  vacated,  but  that  they  shall  be  discontinued, 
that  is,  they  shall  proceed  no  further.     The  intestate  had 
been  adjudicated  an  insolvent.     That  adjudication  is  still  in 
full  force.     With   that  in  force  R.  L.  1,860  provides  that 
conveyances  and  pledges  of  the  insolvent's  property,  among 
other  things,  made  within  four  months  of  the  commencement 
of  the  proceedings  in  insolvency  with  a  view  to  give  a  pref- 
erence to  a  person  having  reasonable  cause  to  believe  the 
maker  insolvent,  shall  be  void  and  the  assignee  may  recover 
the  property  or  the  value  thereof.     With  the  adjudication  of 
insolvency  still  in  force,  if  the  mortgages  made  to  the  de- 
fendants were  made  under  the  conditions  named  within  the 
time   limited,  I   think  they  were  void  as   declared  by  the 
statute.     I  do  not  think  the  administrator  is  precluded  from 
showing  that  the  facts  existed  that  rendered  them  void  under 
the  statute,  any  more  than  he  would  be  to  show  that  any 
other  conveyances  made  by  the  intestate  were  void  at  law. 
When  the  existence  of  the  necessary  facts  is  established, 
including  the  adjudication  in  insolvency,  the  statute  itself 
makes  the  mortgages  void,  and  the  property  pledged  the 
property  of  the  estate.     I  do  not  think  that  the  existence  of 
the  conditions  must  be  established  in  the  insolvent  proceed- 
ings, nor  in  the  name  of  the  assignee.     On  the  adjudication 
in  insolvency  and  the  existence  of  the  requisite  conditions 
being  shown,  the  statute  declares  the  mortgages  void.     Nei- 
ther the  court  of  insolvency  nor  the  court  of  chancery  can 
adjudge  the  mortgages  void,  except  upon  the  establishment 
of  the  conditions  named  in  the  section  and  then  only  by^ 
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force  of  the  statute.  It  is  the  statute  and  not  the  court  that 
renders  such  conveyances  void.  The  section  is  that  '*  the 
property  or  the  value  thereof  may  be  recovered.  To  that 
extent  the  assignee  or  administrator  may  elect  to  recover  the 
value  of  the  property  conveyed  rather  than  the  property 
conveyed  or  pledged.  This  is  all  that  is  held  in  Lewis 
V-  Burlington  Savings  Bank^  64  Vt.  626.  What  is 
said  in  that  opinion  about  the  statute  being  so  construed  as 
to  make  such  transaction  voidable  at  the  election  of  the  as- 
signee, is  no  more  than  in  other  terms  repeating  the  language 
of  the  act,  that  the  assignee  may  '*  recover  the  property  or 
value  thereof  " ;  that  is,  if  he  prefers  to  recover  the  value  of 
the  property  he  may  elect  to  do  so  and  allow  the  conveyances 
to  stand.  Entertaining  these  views  of  the  effect  of  the  stat- 
ute, I  should  allow  the  administrator  in  the  court  of  chancery 
if  he  can,  to  establish  the  necessary  facts  to  render  the  mort- 
gages in  controversy  void  under  the  statute  and  to  have  them 
so  declared.  If  my  associates'  views  are  sound  on  this  point 
I  do  not  dissent  upon  the  other  points  considered  in  the  opin- 
ion. 
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STATE  V.  FRANK  H.  McGILL. 


Washington  County,  1893. 


Before:  Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 
Evidence.     Common  nuisance.      Government  license. 

1.  The  indictment  was  for  keeping  a  common  nuisance  where 

intoxicating  liquor  was  unlawfully  sold,  and  the  evidence 
of  the  prosecution  tended  to  show  that  the  respondent  kept 
such  a  place  with  his  brother,  under  the  firm  name  of  E. 
E.  McGill  &  Co.  A  witness,  who  had  charge  of  the  place 
for  a  time,  testified  that  when  he  made  his  trade  to  take 
charge  he  consulted  the  respondent,  and  was  referred  by 
him  to  his  brother,  who,  the  respondent  said,  was  inter- 
ested with  him  in  the  place.  Held^  that  the  witness  might 
further  testify  that  the  respondent  then  told  him  that  he 
had  whiskey  of  a  certain  brand  which  he  should  place  there 
for  sale,  and  that  such  whiskey  was  subsequently  brought 
by  respondent's  father. 

2.  The  prosecution  might  show  that  the  respondent  made  appli- 

cation for  a  government  license  to  sell  intoxicating  liquor 
in  the  State  of  Vermont  in  the  name  of  E.  E.  McGill  & 
Co.,  and  what  was  said  in  that  connection,  it  not  appearing- 
that  any  license  was  actually  issued. 

Information  for  the  keeping  of  a  nuisance  w^here  intoxi- 
cating liquor  was  unlawfully  sold.  Plea,  not  guilty.  Trial 
by  jury  at  the  March  term,  1893,  Taft,  J.,  presiding-  Ver- 
dict and  judgment  of  guilty.     The  respondent  excepts- 

The  evidence  of  the  prosecution  tended  to  show  that  the 
respondent,  together  with  his  brother,  kept  a  nuisance  where 
intoxicating  liquor  was  unlawfully  sold,  at  No.  122  Main  St., 


Digitized  by 


Google 


Vt.l  STATE  V.  McGILL.  605 

in  the  village  of  Montpelier,  under  the  firm  name  of  E.  E. 
McGill  &  Co.  The  respondent  testified  that  his  brother  was 
the  owner  and  keeper  of  the  place,  and  that  he  had  no  inter- 
est in  the  business. 

One  Evans  testified  in  behalf  of  the  prosecution  that  he 
had  charge  of  the  place  from  January  30,  1893,  until  March 
4  of  the  same  year ;  that  when  he  made  his  contract  for 
service  he  had  some  talk  in  the  first  place  with  the  respon-t 
dent,  and  was  referred  by  him  to  his  brother,  E.  E.  McGill, 
who,  the  respondent  said,  was  interested  with  him  in  the 
place.  Having  so  testified  he  was  allowed  to  further  testify, 
subject  to  the  objection  and  exception  of  the  respondent,  that 
at  the  time  of  this  conversation  with  the  respondent  the  re- 
spondent said  to  him  that  he  had  several  cases  of  whiskey  of 
a  certain  brand  put  up  in  square  bottles  which  he  was  going 
to  place  on  sale  at  No.  122  Main  St.,  and  that  subsequently 
the  father  of  the  respondent  brought  certain  whiskey  to  that 
place  for  sale,  which  corresponded  with  this  description. 

Charles  Forbes,  deputy  collector  of  internal  revenue,  was 
allowed  to  testify,  subject  to  the  exception  of  the  respondent, 
that  the  respondent  had  made  application  in  the  name  of  E. 
E.  McGill  &  Co.,  the  same  beitig  signed  by  the  respondent, 
for  a  United  States  license  for  the  sale  of  intoxicating  liquor 
within  the  district  embracing  the  territory  of  the  State  of 
Vermont ;  that  he  had  received  the  application  and  the 
money  from  the  respondent,  and  forwarded  the  s^me  in 
regular  course  of  business  to  the  collector. 

Lord  &  Boynton  and   yohn  G.   Wing  for  the  respondent. 

The  court  improperly  received  the  testimony  of  Forbes  in 
reference  to  the  government  licence.  The  only  proper  evi- 
dence in  that  respect  was  the  license  itself,  or  a  properly 
authenticated  record  of  the  same.  Harris  v.  Wkitcomb  et 
aJ.^  4  Gray  434;    Durkee  v.  Central  Vi,  Rd,  Co.^  29  Vt. 
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127;     Whitford  v.    Tutin  et  aL^  10  Bing.   395;    Sebreev. 
Dorr,  9  Wheaton  558;  i  Stark  Ev.  *329;  i  Greenl.  Ev. 

8.  84. 

Z.  S.  Stantofiy  State's  Attorney,  and  H.  A.  Huse  for  the 
State. 

The  testimony  of  Forbes  was  properly  admitted  as  to  the 
facts  and  circumstances  which  transpired  at  the  time  of  the 
making  of  application  for  license  by  the  respondent-  i 
Stark.  Ev.  s.  7  ;  Richardson  v.  Turnpike  Co.,  6  Vt.  496; 
S^a^e  V.  Burpee,  65  Vt.  i. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  testimony  of  John  Evans  was  properly 
received.  It  tended  to  show  that  the  respondent  was  one  of 
the  owners  or  keepers  of  the  place  in  which  it  was  claimed 
a  nuisance  was  kept-  The  witness  had  negotiations  with 
the  respondent  with  reference  to  taking  charge  of  the  place. 
The  respondent  told  him  that  his  brother  Edward  was  inter- 
ested in  the  saloon,  and  that  he  wanted  that  he  should  see 
him.  Witness  did  so,  and  concluded  a  contract  with  the 
brother  and  took  charge  of  the  saloon.  The  respondent 
told  witness  he  had  two  or  three  cases  of  whiskey  of  a  cer- 
tain brand,  put  up  in  square  bottles,  which  he  was  going  to 
put  into  the  place  to  be  sold ;  and  the  week  following,  and 
after  witness  commenced  work  under  his  contract,  whiskey 
of  the  description  and  brand  named  was  brought  to  the  place 
by  the  respondent's  father  and  sold  by  witness. 

This  testimony,  taken  together,  tended  to  show  that  the 
respondent  was  one  of  the  owners  or  keepers  of  the  place  in 
question.  The  fact  that  the  respondent's  father  brought 
whiskey  to  the  place,  standing  alone,  was  not  admissible, 
but,  taken  in  connection  with  the  testimony  tending  to  show 
that  the  respondent  told  the  witness  that  he  was  going  to 
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send  whiskey  of  the  description  and  brand  brought  by  the 
father,  it  was  admissible.  It  had  a  tendency  to  show  that 
the  respondent  did  furnish  whiskey  for  sale  at  the  place  in 
question.  It  is  fairly  inferable,  from  the  fact  that  whiskey 
of  the  description  and  brand  that  the  respondent  said  he  was 
going  to  send  to  the  place  for  sale  came  to  the  place,  that 
the  respondent  sent  it. 

It  is  claimed  that  the  court  erred  in  allowing  the  witness 
Forbes  to  testify  that  the. respondent  made  application  for 
the  issue  of  a  government  license  to  E.  E.  McGill  &  Co., 
covering  territory  embracing  the  State  of  Vermont,  and  that 
the  facts  testified  to  by  him  could  only  be  proved  by  the 
license  itself  or  a  record  of  the  same.  It  does  not  appear 
that  the  respondent  ever  made  application  for  the  issue  of  a 
license  to  himself,  or  that  one  was  ever  issued  to  him  or  to 
E.  E.  McGill  &  Co.  We  think,  as  bearing  upon  the  issue 
of  fact,  it  was  allowable  for  the  prosecution  to  show  what 
the  respondent  had  to  do  with  procuring  an  application  to  be 
made  for  the  issue  of  a  license  to  E.  E.  McGill  &'Co.,  and 
what  was  said  by  the  respondent  at  the  time  the  application 
was  made.  It  was  claimed  on  the  part  of  the  prosecution, 
and  the  testimony  tended  to  show,  that  the  respondent  was 
a  part  owner  and  keeper  of  the  saloon  in  question,  and  that 
he  was  in  company  with  his  brother,  doing  business  under 
the  firm  name  of  E.  E.  McGill  &  Co.  The  respondent 
claimed  and  testified  that  his  brother  was  the  owner  and 
keeper  of  the  saloon.  The  fact  that  the  respondent  made 
application  for  the  issue  of  a  license  to  E.  E.  McGill  &  Co. 
for  the  sale  of  into^cicating  liquor  rendered  the  claim  of  the 
prosecution  more  probable  and  that  of  the  respondent  less 
probable.  It  not  appearing  that  a  license  was  issued,  the 
testimony  was  properly  received. 

yudgment  that  there  is  no  error ^  and  that  the  respondent 
take  nothing  by  his  exceptions. 
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STATE  V.  A.  D.  ROLLINS. 


Orleans  County,  1893. 


Before:     Ross,  Ch,  J.,  Rowell  and.  Start,  JJ. 

Town  grand  Juror.      Oath  of  office. 

A  town  grand  juror  who  has  not  taken  the  oath  of  office  rs  not  a 
grand  juror  defacto^  and  a  complaint  made  by  him  will  be 
quashed. 

This  was  a  prosecution  for  intoxication  begun  by  com- 
plaint of  a  town  grand  juror  and  coming  by  appeal  from  a 
justice's  judgment  to  the  county  court.  Heard  at  the  Sep- 
tember term,  1892,  Thompson,  J.,  presiding,  upon  the  de- 
fendant's plea  to  the  jurisdiction.  Plea  overruled  and  res- 
pondent ordered  to  answer  over.     The  respondent  excepts. 

After  the  entry  of  the  case  in  the  county  court  the  respond- 
ent filed  a  plea  to  the  jurisdiction,  alleging  that  the  proceed- 
ings were  void  for  the  reason  that  the  town  grand  juror  upon 
whose  complaint  the  prosecution  was  begun  had  never  taken 
the  oath  of  office,  and  upon  this  plea  issue  was  joined. 

Upon  the  trial  the  following  facts  were  agreed  upon  by 
the  State's  attorney  and  respondent :  that  the  prosecution 
was  for  intoxication  and  was  begun  upon  the  complaint  of 
one  Perrin,  purporting  to  act  as  town  grand  juror  for  the 
town  of  Greensborough ;  that  said  Perrin  had  been  duly 
elected  to  that  office  ;  that  at  the  time  of  making  the  complaint 
he  had  not  taken  the  oath  of  office,  but  was  acting  as  such 
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town  grand  juror ;  that  the  complaint  was  regular  upon  its 
face,  and  that  a  warrant  was  issued  upon  it,  the  respondent 
arrested,  arraigned,  tried  by  a  justice  jury  and  convicted ; 
that  sentence  was  imposed  upon  the  verdict,  and  that  from 
that  judgment  the  respondent  appealed  to  the  county  court ; 
that  all  the  proceedings  were  regular  save  the  omission  upon 
the  part  of  the  town  grand  juror  to  take  the  oath  of  office. 

Upon  these  facts  the  court  overruled  the  plea,  adjudged 
that  it  had  jurisdiction,  and  ordered  the  respondent  to  an- 
swer over. 

• 
£.  A.  Cook  for  the  respondent. 

The  justice  had  no  jurisdiction.  Staie  v.  Sorogan^  40  Vt. 
450 ;  Carlton  v.  Taylor^  50  Vt.  220-227 ;  State  v.  Davi$y 
52  Vt.  376;  Vaughn  v.  Congdotty  56  Vt.  m  ;  State  v, 
Wakejieldy  60  Vt.  618;  R.  L.,  ss.  1,667,  2,669,  i>620. 

It  is  certainly  as  necessary  that  a  grand  juror  should  be 
sworn  in  matters  that  concern  one's  liberty  as  that  a  lister 
should  be  sworn  in  matters  that  concern  property  only. 
Ayers  v.  Moultotiy  51  Vt.  115;  Day  \.  Peasley^  $^Yi. 
310. 

W.   W,  Miles,  State's  Attorney,  for  the  State. 

The  town  grand  juror  had  been  duly  elected  and  was 
acting  as  such.  He  was,  therefore,  an  officer  defacto^  and 
as  such  his  acts  as  to  the  public  or  third  persons  were  valid. 
Adams  v.  Jackson ,  2  Aik.  145  ;  The  People  v.  Collins^  7 
Johns.  549;  Wilcox  v.  Smith,  5  Wend.  231 ;  McGregor  v. 
Batch,  14  Vt.  428;  Lyndon  v.  Miller,  36  Vt.  329;  Pan- 
cher  V.  Stevens,  61  Vt.  616. 

It  is  only  when  one  party  to  a  suit  is  seeking  to  justify  his 
acts  as  an  officer  that  it  becomes  necessary  to  show  that  he 
is  an  officer  de  jure.  Lyndon  v.  Miller,  36  Vt.  329 ;  J/i:- 
Gregor  v.  Batch,  14  Vt.  428. 
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The  opinion  of  the  court  was  delivered  by 

START,  J.  The  complaint  was  made  by  a  grand  juror 
who  had  not  taken  the  oath  of  office.  No  question  is  made 
but  that  the  objection  was  seasonably  taken.  R.  L.  s.  2,669 
provides  that  the  clerk,  constables,  grand  jurors,  and  listers 
of  each  town  shall  be  sworn  before  entering  upon  the  dis- 
charge of  their  duties  and  that  the  town  clerk  shall  make  a 
record  of  their  having  done  so.  This  statute  was  enacted 
in  1872,  and  was  construed  in  Ayers  v.  Moultotiy  51  Vt.  115, 
to  be  mandatory  upon  listers,  and  that  substantial  compliance 
with  it  was  necessary  to  give  validity  to  a  grand  list  as  the 
basis  of  taxation.  The  statute  having  been  thus  construed 
it  is  difficult  to  see  how  a  grand  juror  who  has  not  taken  the 
oath  required  by  the  same  statute  can  make  a  valid  complaint. 
If  the  statute  is  mandatory  upon  listers  it  is  equally  so  as  to 
grand  jurors.  Listers  and  grand  jurors  are  public  officers ; 
their  official  acts  affect  the  public.  If  a  lister  who  has  not 
taken  the  oath  of  office  is  not  a  lister  de  facto  for  the  pur- 
pose of  making  a  grand  list  in  which  the  public  is  interested, 
then  a  juror  who  has  not  taken  the  oath  of  office  is  not  a 
grand  juror  de  facto  for  the  purpose  of  instituting  by  com- 
plaint a  prosecution  in  which  the  public  is  interested.  In 
Lynde  v.  Dummerston^  61  Vt.  48,  a  list  was  held  invalid  be- 
cause the  listers  did  not  take  the  oath  prescribed  by  the  stat- 
ute. On  the  authority  of  these  cases  we  hold  the  complaint 
insufficient. 

Exceptions  sustained^  complaint  adjudged  insufficient  and 
quashed  and  respondent  discharged. 
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LOUISA  B.  DRAKE  v.  JOHN  WILD,  EXR.,  ET  AL. 


Windsor  County,  1893. 


Before :     Taft,  Munson,  Start  and  Thompson,  JJ. 

Trusts.     Statute  of  limitations,     yurisdiciion.     Camming^ 
ling  oj^  trust  funds.     Stateness. 

1.  In  case  of  an  express  trust  the  statute  of  limitations  does  not 

begin  to  run  against  the  cestui  que  trusty  until  the  trustee 
has  repudiated  the  trust  and  claims  the  estate  adversely 
and  such  repudiation  and  adverse  claini  has  been  brought 
to  the  knowledge  of  the  cestui  que  trusty  after  the  latter 
is  sui  juris  and  the  connection  so  wholly  at  an  end  as  to 
indicate  that  the  cestui  que  trust  is  no  longer  susceptible  to 
that  influence  which  the  trustee  may  have  acquired  in  virtue 
of  the  trust  relation. 

2.  In  case  of  an  express  trust  equity  will  grant  relief  in  favor  of 

the  heir  of  the  cestui  que  trust  against  the  executor  and 
legatees  of  the  trustee,  especially  if  an  injunction  is  asked 
for  to  prevent  the  diminution  of  the  trust  estate  by  the  pay- 
ment of  legacies. 

3.  If  a  trustee,  under  an  express  trust,  commingles  trust  funds 

with  his  own,  his  entire  estate,  as  against  himself  or  those 
claiming  under  him,  is  thereby  charged  with  the  payment 
of  the  trust  fund,  and  the  burden  is  cast  upon  him  or  his 
representative  of  showing  what  part  of  the  estate  is  not 
trust  property. 

4.  Under  our  equity  practice  the  defence  of  staleness  cannot   be 

interposed  by  demurrer. 

Bill  in  equity.     Heard  upon  the  demurrer  of  the  defend- 
ant to  the  bill  for  want  of  equity,  at  the  December  term. 
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1892.  Tyler,  chancellor,  ^r^  yZ?rwfl:,  dismissed  the  bill- 
The  orator  appeals. 

The  bill  in  substance  alleged  that  Cyrus  B.  Drake  and 
Louisa  Smith,  the  father  and  mother  of  the  oratrix,  were  mar- 
ried in  1839  ^^^  ^^^  ^^  oratrix  was  their  only  child  and 
heir;  that  in  1867  the  father  of  her  mother  deceased,  leav- 
ing a  considerable  estate,  of  which  she  inherited  the  sum  of 
$4,550 ;  that  her  father,  the  said  Cyrus  B.  Drake,  took  said 
$4,550  into  his  hands  immediately  thereafterwards  and  held 
the  same  in  trust  for  his  wife,  the  mother  of  the  oratrix,  together 
with  the  income  and  increase  thereof,  and  that  he  never  ac- 
counted for  the  same  nor  any  part  of  the  same  during  his  life- 
time ;  that  the  mother  of  the  oratrix  died  November  6, 1870,  in- 
testate, and  that  no  letters  of  administration  were  granted  upon 
her  estate ;  that  her  father,  Cyrus  B.  Drake,  survived  her 
mother  and  continued  to  hold  said  trust  fund,  principal  and 
income,  until  the  21st  day  of  April,  1878,  when  he  too  de- 
ceased ;  that  at  his  death  he  left  a  large  estate  intermingled 
with  and  as  a  part  of  which  was  the  trust  fund  hereinbefore 
mentioned,  and  that  said  trust  property  still  remained  a  part 
of  his  estate ;  that  Cyrus  B.  Drake  left  a  will  by  which  he 
bequeathed  a  certain  specified  sum  to  the  oratrix,  and  cer- 
tain specific  legacies  to  Middlebury  College  and  certain  other 
charitable  institutions,  to  be  paid  when  the  amount  of  his  es- 
tate should  become  sufficient  for  that  purpose ;  that  the  de- 
fendant, John  Wild,  was  appointed  the  executor  of  said  will, 
and  had  continued  to  act  as  such  from  the  decease  of  Cyrus 
B.  Drake  until  the  present  time ;  that  all  the  debts  against 
said  estate  had  been  fully  satisfied  and  that  there  were  no 
liabilities  against  said  estate  except  the  legacies  payable  to 
Middlebury  College  and  the  other  benevolent  societies,  and 
the  trust  fund  belonging  to  the  mother  of  the  oratrix. 

The  bill  prayed  that  the  executor  might  be  directed  to  pay 
over  to  the  oratrix  the  trust  fund,  and  that  an  injunction 
might  be  granted  to  restrain  him  from  paying  the  aforesaid 
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legacies  until  the  amount  of  such  fund  was  established  and 
paid. 

Stewart  dc  Wilds  for  the  defendant. 

The  oratrix  has  a  complete  remedy  at  law  by  the  prose- 
cution of  her  claim  against  the  estate  of  her  father.  Riley  v. 
Mclnlear^s  Estate^  6i  Vt.  254;  Lynde  v.  Davenport^  57 
Vt.  597 ;   Underkillv,  Morgan^  33  Conn.  105. 

The  statute  of  limitations  may  be  interposed  by  demurrer, 
and  is  in  this  case  a  complete  defense.  Story  Eq.  PI.  ss. 
484,  503 :  Tharp  v.  Tharf^  15  Vt.  105  ;  Lynde  v.  Daven- 
fort,  57  Vt.  597. 

The  demand  is  stale  and  this  objection  may  be  taken  by 
demurrer.  Story  Eq.  PI.  s.  485  ;  Landsdale  v.  Smith,  106 
U.  S.  391 ;  Sfeidel  V .  Henrici,  120  U.  S.  387  ;  2  Story  Eq. 
Jur.,  s.  520 ;  King  et  al.  v.  White  dc  Hammond,  63  Vt.  158. 

D.  C  Denison  dc  Son  for  the  oratrix. 

The  statute  of  limitations  does  not  run  upon  an  express 
trust.  Chamberlain  v.  Estey,  55  Vt.  378 ;  Wade  v.  Pulsi- 
fer,  54  Vt.  45  ;  Perry  Tr.,  ss.  141,  467. 

The  court  of  equity  having  jurisdiction  to  enjoin  the  ex- 
ecutor from  paying  these  legacies,  will  retain  that  jurisdic- 
tion until  the  whole  matter  is  disposed  of.  Dana  v.  Nelson^ 
et  al.,  I  Aik.  252. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  The  defendant,  Middlebury  College, 
demurred  to  the  bill  for  want  of  equity.  The  demurrer  for 
the  purpose  of  determining  this  question  admits  such  facts 
as  are  regularly  pleaded  in  the  bill.  Hall  v.  Dana,  2  Aik. 
381. 

I.  It  is  contended  that  the  statute  of  limitations  is  a  bar 
to  this  action.     Does  the  bill  present  a  case  in  which  a  court 


Digitized  by 


Google 


614  DRAKE  v.  WILD,  EXR.,  ET  AL.  [65 


•of  equity  in  analogy  to  law  will  apply  the  statute  bar?  Louisa 
Smith  Drake,  the  mother  of  the  oratrix,  took  and  held  to 
her  sole  and  separate  use  the  money  and  securities  which 
she  received  by  inheritance  and  distribution  from  the  estate 
of  her  father,  Frederick  Smith,  deceased.  St.  1867,  No. 
21 ;  R.  L.  s.  2,322.  The  bill  charges  that  after  she  re- 
ceived this  property,  her  husband,  Cyrus  B.  Drake,  took 
and  held  the  same  in  trust  for  her,  together  with  the  income 
and  increase  thereof.  Considering  the  fact  that  they  then 
held  the  relation  of  husband  and  wife  to  each  other,  we  think 
the  bill  charges  an  express  or  direct  trust.  As  between  the 
trustee  and  cestui  que  trusty  in  the  case  of  an  express  or  di- 
rect trust,  the  statute  of  limitations  has  no  application  unless 
the  trustee  has  repudiated  the  trust  and  claims  the  trust  es- 
tate adversely,  and  such  repudiation  and  adverse  claim  have 
been  brought  to  the  knowledge  of  the  cestui  que  trusty  after 
the  latter  is  suijuris^  and  the  connection  is  so  wholly  at  an 
end  as  to  indicate  that  the  cestui  que  trust  is  no  longer  con- 
trolled by  the  influence  proceeding  from  the  trustee,  which 
existed  during  the  continuance  of  the  trust.  Evarts  v.  Na- 
son,  II  Vt.  122;  JVade  v.  Pulsifer,  54  Vt.  45;  Per.  Tr. 
(istEd.)s.863  ;  Ang.Lim.(6thEd.)s.  166;  2  Pom.  Eq.  Juris. 
s.  1,080;  Jones  V.  McDermott,  114  Mass.  400;  Davis  v. 
Coburnj  128  Mass.  377  ;  Seymour  v.  Freer,  8  Wall.  202; 
Goodrich,  Admr.,  v.  Pendleton,  3  John.  Ch.  384;  Allen^s 
Admr.,  v.  Wooley's  Exrs.,  1  Green  Ch.  (N.J.)  209  ;  Miles  \. 
Thorne,  38  Cal.  335,  (99  Am.  Dec.  389 and  note).  There  is 
nothing  in  the  bill. which  shows  a  repudiation  of  the  trust  or 
an  adverse  holding  of  the  trust  estate  by  Cyrus  B.  Drake 
under  any  claim  of  right.  The  fact  that  he  made  the  will 
he  did  has  no  bearing  upon  this  point,  for  by  it  he  does  not 
attempt  to  dispose  of  the  ti-ust  estate,  but  only  of  his  own  es- 
tate. The  oratrix  is  the  sole  issue  of  his  marriage  with 
Louisa  Smith  Drake,  and  the  sole  heir  of  her  mother.  At 
the  decease  of  his  wife,   he  thereafter  held  the  property 
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which  he  had  received  from  his  wife,  under  the  same  trust, 
for  his  daughter,  the  oratrix,  and  after  his  death  his  execu- 
tors took  it  charged  with  the  trust.  Per.  Tr.  (ist  Ed.)  s. 
344.  The  statute  of  limitations  cannot  avail  the  defendant, 
as  the  case  is  presented  by  the  bill. 

II.  It  is  also  urged  that  the  oratrix  has  mistaken  her 
remedy ;  that  it  is  to  be  had,  if  at  all,  at  law  and  not  in 
equity.  When  the  trust  was  created,  it  was  of  such  kind 
that  equity  alone  had  exclusive  and  original  jurisdiction  of 
it.  Neither  of  the  parties  could  proceed  at  law  against  the 
other  in  respect  to  it.  In  this  case  the  aid  of  the  court  of 
chancery  has  also  been  invoked  by  way  of  injunction  to 
prevent  the  payment  of  certain  legacies  to  the  detriment  of 
the  trust  estate.  In  Wade  v.  Pulsifer^  supra ^  the  same 
question  of  jurisdiction  was  raised,  and  in  disposing  of  it  this 
court  said:  ''It  is  said  that  the  orators  have  an  adequate 
remedy  at  law,  and  that  chancery ,  therefore,  has  no  jurisdic- 
tion of  the  suit.  The  court  acquired  a  rightful  jurisdiction  to 
enjoin  the  distribution  of  the  guardian's  estate,  and  the  removal 
of  the  assets  beyond  the  jurisdiction  of  our  courts.  This,  by 
the  settled  practice  of  the  court,  would  be  a  sufficient  ground 
upon  which  to  retain  the  suit  and  accord  proper  relief.  It 
may  be  that  sovie  remedy  would  be  open  to  these  orators  at 
law,  but  it  is  not  apparent  that  any  such  remedy  would  be 
adequate  to  meet  the  exigencies  of  the  case.  But  the  juris- 
diction of  equity  over  the  trust  relations  subsisting  between 
guardians  and  wards  and  other  persons  standing  in  fiduciary 
relations,  to  give  relief  against  breaches  of  trust,  is  one  of 
the  most  ancient,  best  settled  and  most  salutary  instances  of 
the  exercise  of  chancery  power  known  to  the  system  of 
equity  jurisprudence."  Davis  v.  Coburn^  128  Mass.  377, 
382.  It  is  suggested  that  the  allegation  in  the  bill  that  Cyrus 
B.  Drake  had  intermingled  the  trust  estate  with  his  own, 
brings  an  element  into  this  case  which  makes  the  doctrine 
enunciated  in    Wade  v.   Pulsifer  inapplicable,  but  in  that 
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case  there  had  also  been  a  commingling  of  the  trust  estate 
with  that  of  the  trustee  by  him  in  his  lifetime.  Again,  this 
is  not  a  controversy  between  the  oratrix  and  the  creditors  of 
the  trustee  over  the  question  of  marshaling  the  assets  of  the 
estate  of  Cyrus  B.  Drake,  but  between  her  and  his  executor 
and  legatees,  who  can  have  no  better  nor  different  rights  in 
the  premises  than  he  would  have  were  he  alive  and  defend- 
ing this  suit.  When  a  trustee,  without  the  consent  of  the 
cestui  que  trusty  mingles  trust  money  or  property  which  he 
holds  under  an  express  or  direct  trust  with  his  own,  so  that 
it  cannot  be  distinguished,  the  right  and  lien  of  the  benefi- 
ciary attaches  to  the  entire  combined  fund  as  security  for  all 
that  actually  belongs  to  the  trust  estate,  and  the  burden  rests 
upon  the  trustee  of  showing  most  conclusively  what  portion 
is  his ;  and  whatever  of  the  mixed  fund,  including  profits 
and  principal,  he  cannot  show  to  be  his  own,  even  though  it 
be  the  whole  mass,  will  be  awarded  to  the  beneficiary.  2 
Pom.  Eq.  Juris,  s.  1,076.  Under  an  express  or  direct  trust, 
equity  will  not  permit  a  trustee  to  take  advantage  of  his  own 
wrong  of  this  kind  to  defeat  its  jurisdiction,  nor  to  impair 
the  rights  of  the  cestui  que  trust.  This  court  has  jurisdic- 
tion of  this  case. 

III.  The  defendant  also  insists  that,  independent  of  the 
statute  of  limitations,  the  claim  of  the  oratrix  is  stale,  and 
for  that  reason  it  ought  not  to  be  entertained  by  a  court  of 
equity.  This  is  a  defence  recognized  in  equity,  and  is  not 
dependent  for  its  application  by  the  court  upon  any  rule 
which  it  may  have  adopted  in  analogy  to  the  statute  of  lim- 
itations. What  constitutes  a  stale  equity  is  a  vexed  question 
hardly  susceptible  of  an  accurate  definition.  Length  of 
time  alone  is  not  a  test  of  staleness.  The  question  must  be 
determined  by  the  facts  and  circumstances  of  each  case,  and 
according  to  right  and  justice.  The  relations  of  the  parties 
to  each  other  often  throw  great  light  upon  the  question.  A 
delay  between  parties  occupying  the  relation  to  each  other 
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of  parent  and  child,  or  husband  and  wife,  or  the  like,  might 
not  give  rise  to  staleness,  when  the  same  delay  between  par- 
ties not  occupying  such  relations  to  each  other  might  pre- 
sent such  a  case  as  to  justify  the  application  of  the  doctrine. 
King  V.  White  &  Hammond^  63  Vt.  158.  It  has  been 
doubted  whether  the  defence  of  staleness  can  be  invoked  in 
a  case  to  enforce  a  trust  against  an  express  trustee,  i  Pom* 
Eq.  Juris,  s.  418.  But  it  is  not  necessary  for  us  to  decide 
whether  it  can  be  invoked  in  such  a  case.  In  the  United 
States  courts  and  in  some  other  jurisdictions,  this  defence 
may  be  interposed  by  demurrer.  Landsdale  v.  Smithy  106 
U.S.  391.  But  such  is  not  the  practice  in  this  State* 
When  a  defendant  relies  upon  the  lapse  of  time,  or  a  pre- 
sumption arising  therefrom,  but  not  upon  the  absolute  bar  of 
the  statute  of  limitations,  he  must  plead  or  answer  the  facts. 
He  cannot  protect  himself  by  demurrer.  Payne  v.  Hatha- 
'way^  3  Vt.  212  ;  Kimball  v.  Ives^  17  Vt.  430 ;  Deloraine  v. 
Browne^  3  Brown  Ch.  633  and  same  ist  Am.  Ed.  p.  528^ 
note  7  ;  Per.  Tr.  s.  869 ;  Mitf.  &  Ty.  Eq.  PI.  306 ;  i  Dan. 
Ch.  Pr.  (Perkin's  Ed.)  587. 

The  fro  forma  decree  of  the  court  of  chancery  is  reversed 
and  cause  remanded^  with  mandate  to  overrule  the  demur- 
rer of  defendant^  Middlebury  College^  with  leave  to  with- 
draw  its  demurrer  and  to  answer  over^  and  to  proceed  with 
the  case. 
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GEORGE  P.  COLLINS  v-  JOSEPH  ST.  PETERS. 


Addison  County,  1893. 


Before :  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Obstruction  of  right  of  way.     License.     Actual  damages 
need  not  be  shown. 

Plaintiff  had  a  right  of  way  across  defendant's  land  which  defend- 
ant obstructed  by  the  erection  of  a  shed.  Plaintiff  saw  the 
shed  in  process  of  erection  and  made  no  objection.  Still 
later  plaintiff  called  the  attention  of  defendant  to  the  matter 
and  defendant  promised  to  remove  the  shed  upon  request. 
Held^  upon  suit  brought  without  notice  to  remove  the 
shed, 

1 .  That  the  fact  that  plaintiff  made  no  objection  to  the  erection 

of  the  shed  would  not  amount  to  a  license  to  erect  it, 
especially  as  the  referee  found  that  the  plaintiff  did  not 
know  its  exact  location  in  reference  to  the  right  of  way. 

2.  That  although  the  understanding  of  the  parties  that  the  shed 

should  be  removed  upon  request  might  operate  as  a  license 
to  maintain  it  from  then  on,  it  would  not  discharge  the 
wrong  already  done  by  its  erection. 

3.  That  the  plaintiff  need  not  show  actual  damages,  for  the  law 

would  import  damage  from  the  invasion  of  the  right. 

4.  No  exception  having  been  taken  to  the  action  of  the  county 

court  in  not  restricting  costs,  that  question  will  not  be  con- 
sidered in  the  supreme  court. 

Case  for  the  obstruction  of  a  way.     Heard  on  the  report 
of  a  referee  at  the  June  term,  1892,  Taft,  J.,  presiding. 


Digitized  by 


Google 


Vt.]  COLLINS  V.  ST.  PETERS.  611^ 

Judgment  for  the  plaintiff.     The  defendant  excepts.     The 
opinion  states  the  case. 

Daniel  Roberts  for  the  defendant. 

This  is  not  the  ordinary  case  where  the  invasion  of  a 
right  imports  damage.  That  rule  rests  upon  the  theory  that 
the  alleged  invasion  will  divest  the  plaintiff  in  time  of  his 
right.  Here  this  is  not  so,  for  {a)  The  right  being  created 
by  deed  would  not  be  lost  by  mere  non-user.  Mower  v. 
Hutchinson^  9  Vt.  242.  (d)  The  character  of  defendant's 
occupation  was  such  that  it  would  never  ripen  into  a  right. 
Plimpton  V.  Converse^  42  Vt.  712;  Mitchell  \.  Walker y  2 
Aik.  266,  270.  {c)  The  circumstances  attending  the  loca- 
tion of  the  shed  were  such  that  the  plaintiff  could  say  it  was 
by  his  consent  and  not  adverse.  Eddy  v.  St.  Mars^  53  Vt. 
462. 

E.  JR.  Hard  for  the  plaintiff. 

Actual  damage  need  not  be  shown.  The  injury  to  the 
right  imports  damage.  2  Wash.  R.  P.  (3d  Ed.)  339; 
Williams  v.  Moreland^  2  B.  &  C.  910;  Bower  v.  Hill^  i 
Bing.  N.  C.  549;  Sampson  v.  Hoddinott^  1  C.  B.  N.  S. 
590;  Embrey  v.  Owen^  6  Exch.  353,  368;  Harrof  v. 
Hirst,  L.  R.  4  Exch.  43;  Tuttk  v.  Walker,  46  Me.  280; 
Central  Vt.  Rd.  Co.  v.  Hills,  23  Vt.  681. 

THOMPSON,  J.  The  plaintiff  and  defendant  own  ad- 
joining parcels  of  land.  They  each  derive  title  to  their 
respective  parcels  from  the  same  source.  Plaintiff  has  a 
carriage  shop  on  his  land.  In  the  conveyance  of  the  de- 
fendant's land  there  was  a  reservation  of  a  road  across  it 
to  the  highway  for  the  benefit  of  plaintiff's  carriage  shop. 
This  was  for  the  necessary  use  and  accommodation  of  the 
owners  and  occupants  of  plaintiff's  premises,  who  had  used 
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this  right  of  way  continuously  for  over  thirty  years  until  the 
fall  of  1890,  when  the  defendant  built  a  temporary  shed  on 
his  own  land  which  obstructed  this  way  and  prevented  its  use 
by  the  plaintiff,  leaving  only  a  small  space  for  foot  pass- 
age, and  preventing  the  passage  of  teams,  while  for  the 
proper  use  and  enjoyment  of  plaintiff's  shop  access  to  it  by 
teams  was  necessary. 

The  defendant  is  presumed  to  know  the  reservation  of  this 
way  in  his  chain  of  title.  Although  the  way  was  not  defined 
by  any  prescribed  route,  he  was  bound  to  keep  a  suitable 
way  open  and  free  from  obstruction  across  his  land  for  the 
use  of  the  plaintiffs  shop.  This  is  not  disputed.  This  he 
did  not  do. 

The  record  shows  that  the  plaintiff  saw  the  defendant 
building  the  shed  complained  of,  the  construction  of  which 
took  two  or  three  days,  but  did  not  object  to  the  location  01 
it,  or  speak  to  the  defendant  on  the  subject,  nor  inform  him 
that  he  would,  by  such  erection  there,  obstruct  any  right  of 
way.  The  defendant  contends  that  this  finding  of  the 
referee  is  in  effect  a  finding  that  the  plaintiff  licensed  the 
erection  of  the  shed.  Giving  these  facts  the  most  favorable 
construction  for  the  defendant  which  the  law  will  permit, 
they  are  only  evidence  tending  to  prove  a  license,  and  not  a 
license  itself.  Johnson  v.  Lewis^  13  Conn.  303  (33  Am. 
Dec.  405) .  It  is  not  necessary  for  us  to  decide  whether  tliey 
have  such  tendency.  The  referee  has  not  found  as  a'fact 
that  such  a  license  was  given  by  the  plaintiflf.  On  the  con- 
trary he  finds  that  it  did  not  appear  that  the  plaintiff  knew 
how  far  west  the  shed  was  being  located  until  after  it  had 
been  built.  It  was  its  location  so  far  to  the  west  that  ob- 
structed the  way.  The  referee  would  not  have  been  justified 
in  finding  a  license  from  silent  acquiescence  on  the  part  of 
the  plaintiff,  without  knowledge  on  his  part  that,  as  the  shed 
was  being  located,  it  would,  when  built,  obstruct  the  way. 

In   December,    1890,   shortly   after   the   shed   had  been 
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erected,  the  plaintiff  complained  to  the  defendant  of  the  ob- 
struction of  his  way  by  the  shed,  and  showed  him  the  orijj- 
inal  reservation  in  the  deed,  and  the  defendant  then  acceded 
to  his  claim  and  offered  to  remove  the  obstruction.  The 
plaintiff  did  not  then  demand  its  immediate  removal,  and  no 
time  was  fixed  for  it,  but  both  parties  understood  that  it  was 
to  be  removed  whenever  the  plaintiff  said  so.  It  was  not 
necessary  for  the  plaintiff  to  demand  the  removal  of  the  ^ed 
in  order  to  give  him  a  right  of  action  for  its  erection.  In  a 
a  case  of  this  kind,  by  the  obstruction  of  the  way,  a  right  is 
violated,  and  a  right  of  action  accrues  thereby  although  no 
actual  damage  results  therefrom.  Wood  Nuis.  1,015.  If 
this  understanding  is  construed  to  amount  to  a  tacit  consent 
on  the  part  of  the  plaintiff  that  from  that  time  the  shed 
might  remain  where  it  was  until  he  requested  its  removal,  it 
does  not  relate  back  and  become  a  license  authorizing  the 
erection  of  the  shed.  The  referee  does  not  find  that  such 
was  the  mutual  intention  and  understanding  of  the  parties. 
Hence  such  consent  would  not  affect  any  cause  of  action 
which  had  already  accrued  to  the  plaintiff,  but  would  simply 
preclude  a  recovery  for  damages  arising  from  the  continu- 
ance of  the  obstruction  after  such  consent  was  given  until 
the  plaintiff  requested  its  removal.  As  between  the  parties, 
such  consent,  while  it  continued,  operated  as  an  abatement 
of  the  nuisance  from  the  time  it  was  given,  but  did  not  in 
any  way  affect  what  occurred  prior  to  the  time  when  it  was 
given. 

To  entitle  the  plaintiff  to  maintain  an  action  for  the  ob- 
struction of  the  way  it  was  not  necessary  for  him  to  show 
that  he  wished  or  attempted  to  use  the  way  while  it  was  ob- 
structed and  before  the  defendant  acceded  to  his  claim,  nor 
was  it  necessary  for  him  to  prove  that  he  sustained  actual 
damage.  The  erection  of  the  shed  was  an  invasion  of  the 
plaintiff's  right.  In  Wash.  Ease.  (2d  Ed.),  659  (*s69),  it 
is  said  that,  *' though  it  is  generally  true  that,  in  order  to 
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maintain  an  action  at  law  for  the  recovery  of  damages, 
something  amounting  to  an  actual  loss  or  injury  must  be 
shown  to  have  been  sustained  on  the  part  of  the  plaintiff,  it 
is  now  settled,  as  an  elementary  principle,  that  one  having 
an  incorporeal  hereditament,  like  an  easement,  may  main- 
tain an  action  to  vindicate  his  claim  to  the  same  if  he  can 
show  a  violation  of  his  right  to  enjoy  it,  although  he  may  be 
unable  to  show  any  actual  damage  or  loss  occasioned  thereby. 
The  law,  in  order  to  protect  him  from  a  repetition  of  such 
acts  as  might,  in  time,  defeat  or  impair  his  right,  will  pre- 
sume damages  to  have  resulted  therefrom  and,  by  a  rendi- 
tion of  a  judgment  therefor,  establish  his  right  and  protect  it 
from  interruption."  In  2  Wash.  Real  Prop.  (3d  Ed.)  339, 
the  same  learned  writer  states  the  rule  thus :  "If  the  owner 
of  the  servient  estate  do  anything  to  obstruct,  interfere  with 
or  impair  the  enjoyment  of  an  easement  therein,  the  owner 
of  the  dominant  estate  may  maintain  an  action  therefor, 
even  though  he  may  not  be  able  to  prove  any  injury  and 
actual  damage  to  have  been  occasioned  thereby,  because  a 
repetition  of  such  acts  might,  in  time,  ripen  into  an  adverse 
right.  The  law  in  such  case  will  presume  a  damage,  in 
order  to  enable  the  party  to  vindicate  his  right."  Godd. 
Ease.  356,  357  ;  Vt.  Cent.  R.  /?.  Co.  v.  Hills,  23  Vt.  681 ; 
Sedgw.  Dam.  (5th  Ed.),  43;  Fullam  v.  Stearns,  ^oWt. 
443 ;  Cole  V.  Drew,  44  Vt.  49 ;  Ashby  v.  White,  2  Ld. 
Raym.  938;  Bowers,  Hill,  i  Bing.  (N.  C.)  549  (27  E. 
C.  L.  759)  ;  Harrof  v.  Hirst,  L.  R.  4  Exch.  43.  We 
think  it  clear  that  on  the  facts  found  by  the  referee  the 
plaintiff  was  entitled  to  judgment  for  nominal  damages. 

In  the  court  below  the  defendant  claimed  that  the  court 
should  make  an  order  restricting  the  allowance  of  costs  to 
the  plaintift' under  R.  L.  s.  1,436,  which  provides  that  when 
a  plaintiff  in  an  action  in  a  county  or  supreme  court  recov- 
ers judgment  for  nominal  damages,  the  court  may,  in  its 
discretion,  make  such  order  in  respect  to  the  allowance  of 
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costs  to  the  plaintiff  as  is  equitable,  but  not  to  exceed  his 
taxable  costs.  The  court  below  declined  to  make  any  order 
in  respect  to  costs,  but  to  its  refusal  the  defendant  took  no 
exception.  Hence  the  question  of  costs  is  not  raised  for  this 
court  to  pass  upon.  Hawkins  v.  Hewitt^  56  Vt.  430.  The 
defendant  had  a  right  to  have  the  county  court  exercise  its 
discretion  upon  the  question  of  costs,  and  its  refusal  to  do  so 
would  have  been  a  ground  of  exception. 
yudgmeni  affirmed. 


FLORENCE  HEMENWAY 

V. 

FRANK  P.  HEMENWAY. 


Lamoille  County,  1893. 


Before :     Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 

Divorce  for  wilful  desertion.      Time  of  bringing  petition^ 

A  divorce  for  wilful  desertion  may  be  granted  upon  a  petition 
brought  before  the  expiration  of  the  three  years,  provided 
that  period  has  fully  run  before  the  trial. 

Libel  for  divorce.  Heard  at  the  December  term,  1892, 
Taft,  J.,  presiding.  Libel  dismissed.  The  libellant  ex- 
cepts. 

H.  F.  Brigham  for  the  libellant. 
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The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  This  case  presents  the  question  whether 
a  divorce  for  wilful  desertion  can  be  granted  on  a  petition 
brought  before  the  three  years  have  expired,  when  that  time 
has  fully  expired  at  the  time  of  the  hearing.  By  R.  L. 
2,362  it  is  provided  that  a  divorce  from  the  bonds  of  matri- 
mony may  be  granted  for  wilful  desertion  for  three  consecu- 
tive years.  The  cause  is  not  complete  until  the  end  of  that 
time.  If  during  that  time,  even  to  the  last  day,  the  desert- 
ing party,  in  good  faith,  returns  and  offers  to  resume  the 
marital  relation,  the  cause  would  be  defeated.  At  common 
law,  and  usually  under  statute  law,  a  suit  cannot  be  instituted 
until  the  cause  is  complete.  But  this  statute  was  so  con- 
strued when  jurisdiction  of  divorces  was  in  this  court  as  to 
allow  a  divorce,  if  the  cause  was  complete  at  the  time  of 
hearing,  although  it  was  incomplete  at  the  time  the  libel  was 
served.  Under  that  construction  the  practice  grew  up  of 
frequently  bringing  the  libel  before  the  expiration  of  the 
three  consecutive  years.  This  practice  has  continued  to  the 
present  lime  and  no  practical  inconvenience  has  arisen  from 
it.  If  the  construction  was  unwarranted,  presumably  it 
would  have  been  corrected  by  legislation.  Divorce  pro- 
ceedings are  of  the  nature  of  session  proceedings,  and  not 
subject  to  the  ordinary  rules  of  pleading  and  practice.  Usu- 
ally there  are  no  pleadings  except  the  libel.  The  libel  is 
not  required  to  conform  to  the  common  law  rules  in  regard 
to  declarations.  The  libel  is  frequently  helped  by  rule  for 
specifications.  The  libellee  frequently  does  not  appear. 
When  he  does  appear  without  any  plea  he  may  show  any 
fact  that  will  defeat  the  libellant,  such  as  condonation  or  re- 
crimination or  former  adjudication.  Mitchell  v.  Mitchell^ 
II  Vt.  134;  Booth  V.  Booths  11* Vt.  206;  Blain  v.  Blain^ 
45  Vt.  538 ;  Stearns  v.  Stearns^  10  Vt.  540 ;  Shackett  v. 
Shackett,  49  Vt.  195  ;  Foster  w.  Redfield,  50  Vt.  285  ;  Bur- 
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ion  V.  Burton y  58  Vt.  414.  From  these  cases  it  is  apparent 
that  other  interests  than  those  of  the  parties,  that  of  minor 
children  and  of  the  public,  are  to  be  regar  ded  in  trial  of  di- 
vorce suits,  and  that  the  court  has  considerable  discretionary 
power.  From  all  that  has  been  said  in  the  decisions  of  this 
court  in  divorce  cases  they  may  be  regarded  as  exceptional, 
and  not  subject  to  the  usual  rules  of  pleading  and  practice. 
No  right  of  the  libelee  is  disregarded  or  curtailed  by  allow- 
ing, as  has  been  the  practice,  the  libel  for  a  divorce  for  wil- 
ful desertion  to  be  brought  before  the  completion  of  the 
three  consecutive  years.  If  the  libellee  returns  in  good  faith 
within  the  three  years,  after  the  commencement  of  the  pro- 
ceedings, he  as  fully  defeats  the  cause  as  he  would  if  no  pro- 
ceedings had  been  instituted.  The  practice  has  been  so 
long  sanctioned  that  it  has  become  unwritten  law.  If  it 
would  better  comport  with  the  ordinary  rules  of  pleading 
and  practice  to  hold  that  no  libel  shall  be  brought  until  the 
cause  has  fully  accrued,  after  the  practice  for  so  many  years 
the  other  way  has  been  sanctioned  by  this  court  and  by  the 
county  court,  we  think  it  would  be  better  and  more  in  ac- 
cord with  established  usage  for  the  legislature  to  change  it 
if  change  is  needed. 

Exce-ption  sustained^  judgm  ent  reversed^  and  inasmuch  as 
the  trial  court  has  not  certified  that  itjound  the  marriage 
and  residence  proved^  the  cause  is  remanded. 

Munson,  J.,  dissents. 


40 
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BARRE  WATER  CO.  v.  W.  M.  CARNES  ET  AL. 


Washington  County,  1893. 


Before :     Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 

Ri-parian  rights.      One    village    entitled   to  use    water  as 
against  another  village  below, 

1.  A  riparian  owner  may  use  whatever  of  the  water  flowing  by 

his  land  he  reasonably  needs,  even  though  it  be  to  the  in- 
jury of  another  below  him,  and  the  same  rule  applies  to  a 
village  as  against  another  village  upon  the  same  stream. 

2.  So  where  one  village,  under  legislative  authority,  has  con- 

structed a  dam  across  a  stream  and  taken  water  from  it  for 
domestic  and  fire  purposes,  a  corporation  also  acting  by 
legislative  authority  will  not  be  enjoined  from  taking  water 
from  the  same  stream  at  a  point  higher  up  for  the  use  of 
another  village  situated  upon  the  stream  above  the  dam  of 
the  first. 

Bill  for  an  injunction.  Heard  upon  bill  and  answer  at 
the  March  term,  1893.  Taft,  chancellor,  dismissed  the 
hiWy  pro /orma.  The  orator  appeals.  The  opinion  states 
the  case. 

E.   W,  Bisbee  and  Geo.   W.   Wing  for  the  orator. 

The  petitionee  as  a  riparian  owner  at  its  dam  and  below 
has  the  right  to  insist  that  the  water  shall  flow  in  its  natural 
volume.  Chatfieldw.  Wilson,  31  Vt.  358 ;  Van  Holsenw^ 
Coventy,  10  Barb.  518 ;  Pollitt  v.  Long^  58  Barb.  20;  Ma- 
combe  v.  Godfrey^  108  Mass.  219;  Gillett  v.  Johnson  ,  30 
Conn.   180 ;  Mayo  v.  Ap-pold,  42  Md.  442  ;  Harwood  v . 
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West  Randolfh^  24 . Atl.  Rep.  (May  25,  1892)  97;  Haw- 
ley  V.  Sheldon^  24  Atl.  Rep.  (Aug.  24,  1892)  717  ;  An- 
gell,  Watercourses,  ss.  95-97 ;  Gould,  Waters,  s.  206 ; 
Wood,  Nuis.,  s.  353  ;  3  Kent's  Com.  439  ;  Anthony  v.  Laf~ 
hanzy  5  Pick  176. 

A  riparian  owner  has  no  right  in  the  water  which  he 
can  sell,  and  he  can  only  use  so  much  as  is  necessary  as 
an  incident  to  his  own  riparian  estate.  Godd.  Ease.,  Ben- 
nett's Ed.  53  ;  Stockport  Water  Works  Comfafiy  v.  Potter ^ 
3  H.  &.  C.  300;  Nutall  V.  Bracewelly  L.  R.  2.  Exch.  i ; 
Heilbron  v.  Canal  Co.,  75  Cal.  426 ;  (7  Am.  St.  Rep.  183)  ; 
Schlag  V.  Jones,  131  Pa.  62;  Angell,  Watercourses,  7th 
Ed.  ss.   108,95;  Wood,  Nuis.  s.  353;  Gould,  Waters,  s. 

204  and  cases  there  cited. 

Barney  &  Hoar  and  S,  C,  Shurtleff  iox  the  defendant. 

A  riparian  owner  may  use  the  water  for  both  natural  and 
artificial  wants.  Evans  v.  Merriweather,  4  Scam.  495, 496 ; 
Rhodes  v.  Whitehead,  27  Texas  310;  Tolle  v.  Coreth,  31 
Texas  362;  Angel,  Watercourses,  128;    Gould,  Waters,  s. 

205  ;  Wash.,  Ease.  s.  223  ;  Miner  v.  Gilman,  12  Moore  P. 
C.  156. 

He  may  use  the  water  for  a  legitimate  purpose  even  though 
he  deprives  the  owners  below  of  what  they  need.  Miner  v. 
Gilmafi,  12  Moore  P.  C.  156;  Rhodes  v.  Whitehead,  27 
Texas  310 ;  Evans  v.  Merriiveather,  4  Scam.  495,  496  ;  Stein 
v.  Burden,  29  Ala.  127  ;  Spencer  et  al,  v.  McDonough,  42 
N.  W.  371  ;    Tyler  et  al,  v.    Wilkinson  et  aL,  4  Mason  401. 

Persons  dwelling  upon  the  banks  of  a  stream,  who  have 
the  right  as  individuals  to  take  water  from  it  for  domestic 
uses,  may  combine  and  put  in  a  system  of  water  works  for 
that  purpose.  Philadelphia  v.  Spring  Garden,  7  Pa.  363  ; 
Penn  R.  R,  Co.  v.  Miller,  Central  Rep.  126;  Philadelphia 
V.  Collins,  68  Pa.  116;  Angel,  Watercourses,  4th  Ed.  133  ; 
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Wash.,  Ease.  s.  213  ;  Race  v.  Ward^  30  Eng.  L.  &  E.  187, 
192  ;  Pratt  v.  Samson^  2  Allen  275. 

Any  one  having  lawful  access  to  a  stream  may  take  water 
from  it  for  domestic  uses.  Embey  v.  Ovxen^  6  Exch.  353  ; 
Philadelphia  v.  Collins^  68  Pa.  123  ;  Wash.,  Ease  s.  224. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  This  cause  was  heard  on  bill  and  answer  and 
the  facts  stated  in  the  answer  are  to  be  taken  as  true.  A 
stream  of  water,  called  Jail  Branch,  runs  through  the  town 
of  Barre,  flowing  through  the  the  villages  of  EastBarre  and 
Barre,  the  former  village  being  about  four  miles  above  the 
latter  on  said  stream.  Under  No.  171  of  the  acts  of  1886, 
the  orator  has  erected  a  dam  across  Jail  Branch  three  miles 
above  the  village  of  Barre  and  one  below  East  Barre,  and 
the  village  of  Barre  is  being  supplied  therefrom.  There  is 
also  a  stream  of  water  called  Nicholas  Brook,  which  flows 
through  East  Barre  and  empties  into  Jail  Branch  about  one 
mile  above  the  orator's  dam.  The  inhabitants  of  East  Barre 
have  always  taken  water  from  Jail  Branch,  its  feeders  and 
tributaries,  for  their  necessary  use,  and  must  always  do  so, 
as  they  have  no  other  source  of  supply.  The  orator  has 
never  obtained,  by  purchase  or  by  the  right  of  eminent  do- 
main, any  right  in  the  waters  of  the  Jail  Branch  or  its  tribu- 
taries above  its  reservoir.  The  defendants,  under  No.  186 
of  the  acts  of  1892,  have,  by  purchase,  acquired  the  right 
to  construct  a  dam  across  Nichol's  Brook  and  to  build  a 
reservoir  at  a  point  three-fourths  of  a  mile  southerly  from 
Jail  Branch,  and  have  purchased  the  rights  of  the  riparian 
owners  in  and  to  the  waters  of  said  stream  flowing  over  and 
through  their  respective  lands,  from  the  site  of  their  pro- 
posed dam  and  reservoir  to  the  main  stream ;  and  they  have 
constructed  an  aqueduct  from  the  site  of  said  proposed  dam 
to  East  Barre  for  the  purpose  of  supplying  the  inhabitants  of 
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East  Barre  with  water  for  domestic,  sanitary  and  fire  pur- 
poses. 

The  waters  of  Jail  Branch  flow  over  the  orator's  dam  and 
along  its  proper  channel,  notwithstanding  the  amount  of 
water  taken  from  the  stream  by  the  orator's  aqueduct.  Jail 
Branch  is  the  natural  outlet  for  the  water  in  East  Barre,  and 
all  water  taken  from  said  stream,  its  feeders  and  tributaries, 
and  not  consumed,  must  flow  into  Jail  Branch  about  one 
mile  above  the  orator's  dam.  The  defendants  deny  that 
there  will  be  any  sensible  diminution  of  the  water,  or  the 
free  flowing  of  the  same,  at  the  orator's  reservoir,  except  the 
natural  waste.  The  orator  claims  it  is  entitled  to  have  all 
the  waters  of  Nichol's  Brook  flow  into  Jail  Branch  and  from 
thence  into  its  aqueduct,  and  seeks  to  enjoin  the  defendants 
from  taking  any  of  the  water  in  Nichol's  brook  for  the  pur- 
poses aforesaid.  The  inhabitants  of  East  Barre  have  al- 
ways obtained  water  for  their  use  from  Jail  Branch  and  its 
tributaries,  and  all  such  inhabitants  as  can  reach  this  stream 
and  its  tributaries  without  trespassing  upon  the  lands  of 
others,  can  lawfully  use  the  water  flowing  therein  for  do- 
mestic purposes.  In  Philadel^hta  v.  Collins^  68  Pa.  115,  it 
is  said:  "  Every  individual  residing  upon  the  banks  of  a 
stream  has  a  right  to  the  use  of  the  water  to  drink  and  for 
the  ordinary  uses  of  domestic  life ;  and  where  large  bodies 
of  people  live  upon  the  banks  of  a  stream,  as  they  do  in 
large  cities,  the  collective  body  of  the  citizens  has  the  same 
right,  but  of  course  in  a  greatly  exaggerated  degree." 

A  riparian  owner  may  conduct  water  by  means  of  pipes 
to  any  part  of  his  premises,  where  he  thinks  it  will  be  most 
convenient  and  advantageous  to  him,  and  may  use  the  part 
so  diverted  for  the  same  purposes  and  to  the  same  extent  that 
he  could  if  it  flowed  there  through  a  natural  channel.  Chat- 
Jieldv.  Wilson^  31  Vt.  358;  Wheatleys.  Chrisman^  24  Pa. 
St.  298.  Dwellers  in  towns  and  villages  watered  by  a 
stream  may  use  the  water  for  domestic  purposes  to  the  same 
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extent  that  a  riparian  owner  can,  provided  they  can  reach 
the  stream  by  a  public  highway  or  secure  a  right  of  way 
over  the  lands  of  others.  It  is  immaterial  how^  the  dwellers 
on  the  stream  take  the  water  for  the  purposes  for  which  they 
may  lawfully  use  it.  They  can  drive  their  cattle  to  the 
stream  and  allow  them  to  quench  their  thirst,  and  can  carry 
water  in  pails  to  their  homes ;  or  each  individual  can  carry 
the  water  in  a  pipe  to  his  dwelling  for  such  use,  provided 
he  can  secure  a  right  of  way  for  that  purpose ;  or  the  dwell- 
ers on  the  stream  may  combine  their  funds  to  procure 
cheaper  and  better  transportation  by  means  of  a  pipe,  and 
may  use  the  water  for  their  several  necessities  to  the  same 
extent  that  they  could  if  it  flowed  past  their  dwellings  in  a 
natural  channel.  Mayor  of  Philadelphia  v.  Spring  Gar- 
den,  7  Pa.  363. 

The  orator  has  not. by  purchase  or  otherwise  acquired 
the  water  rights  of  the  inhabitants  of  East  Barre.  It  has 
not  purchased  or  exercised  the  right  of  eminent  domain  in 
respect  to  any  water  rights  above  its  reservoir,  nor  is  it  al- 
leged in  the  bill  that  it  has  acquired  a  right  to  have  the 
waters  of  Nicholas  Brook  flow  into  its  reservoir.  The  rights 
acquired  by  the  orator  as  against  the  inhabitants  of  East 
Barre  are  no  greater  than  those  of  any  riparian  owner  lower 
down  the  stream.  By  acquiring  the  right  to  construct  a  dam 
at  a  point  one  mile  below  East  Barre  and  take  water  from  that 
point  by  means  of  an  aqueduct  to  the  village  of  Barre,  the 
orator  acquired  no  greater  rights,  as  against  those  using 
water  above  this  dam,  than  the  riparian  owners  of  whom  it 
procured  such  rights.  The  rights  of  these  riparian  owners 
in  and  to  the  waters  of  Jail  Branch  and  its  tributaries  were 
subject  to  a  reasonable  use  by  the  inhabitants  of  East  Barre 
and  the  riparian  owners  above  for  domestic  purposes  ;  and 
if  all  the  water  is  required  and  taken  by  such  reasonable  use 
the  riparian  owners  below  have  no  remedy.  The  water  first 
reaches  the  inhabitants  of  East  Barre  and  they  can  lawfully 
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use  so  much  of  it  as  is  necessary  for  domestic,  fire  and  sani- 
tary purposes.  Evans  v.  Merriweather^  4  Scam.  492  ; 
Sfence  v.  McDonough^  77  Iowa  46  (42  N.  W.  R.  371). 

The  legislature  has  granted  the  defendants  the  right  to 
supply  the  inhabitants  of  East  Barre  with  water  in  the  same 
manner  that  they  could,  individually  or  collectively,  supply 
themselves.  Acting  under  the  authority  thus  given,  the  de- 
fendants have  acquired  by  purchase  the  rights  of  the  riparian 
owners  on  Nicholas  Brook  from  the  site  of  their  proposed 
reservoir  to  the  main  stream,  and  have  constructed  an  aque- 
duct from  this  point  to  East  Barre  ;  and  they  intend,  without 
materially  diminishing  the  flow  of  water  to  the  orator's  res- 
ervoir, or  doing  any  unnecessary  injury  to  the  orator,  to 
supply  the  inhabitants  of  East  Barre  with  water  for  their 
reasonable  use  from  the  same  source  they  have  been  accus- 
tomed to  take  it,  and  in  the  same  manner  that  the  orator, 
under  legislative  authority,  is  supplying  the  inhabitants  of 
the  village  of  Barre.  We  see  no  reason  why  they  may  not 
lawfully  do  so,  as  against  the  orator,  who  has  never  acquired, 
by  purchase  or  otherwise,  the  water  rights  of  the  inhabit- 
ants of  East  Barre,  or  the  rights  of  the  riparian  owners  of 
Nichols  Brook.  To  prevent  them  by  injunction  from  so 
doing,  would  in  our  judgment  be  inequitable,  and  this  is  a 
sufficient  reason  for  denying  the  injunction  prayed  for.  Ot- 
taquechee  Woolen  Co.  v.  Newton^  57  Vt.  451. 

Decree  a  firmed  and  cause  remanded, 

Munson,  J.,  concurs  in  the  result. 
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GEORGE  WHITEFIELD  v.  C.  A.  ADAMS. 


Lamoille   County,    1893. 


Before:  Ross,  Ch.  J.,  Rowell,  Munson  and  Start,  JJ. 
Vacation  of  levy.     Sale  without  setting  out  homestead, 

1.  Petitions  under  R.  L.  s.  1,596,  to  vacate  a  levy  of  execution^ 

are  sustainable  only  in  case  of  irregularity  or  informality  in 
the  levy,  and  not  when  the  levy  is  void. 

2.  If  land  in  which  the  debtor  has  a  homestead  interest  is  sold 

subject  to  the  homestead,  without  setting  it  out  by  metes  and 
bounds,  the  levy  is  void. 

3.  The    return  of   the   officer,   recognizing  the  existence   of   a 

homestead  and  stating  that  he  sold  the  land  subject  to  it, 
will  prevail  on  trial  over  the  allegation  in  the  petition  and 
the  assertion  of  petitioner's  counsel  that  there  w^as  none. 

Petition  to  vacate  a  levy,  returnable  to  and  heard  at  the 
August  term  of  the  Lamoille  County  Supreme  Court,  1893. 

The  petitioner  alleged  that  heretofore  he  had  obtained  a 
judgment  and  taken  out  an  execution  against  the  defendant, 
on  which  certain  real  estate  of  the  defendant  had  been  sold ; 
that  the  defendant  claimed  a  homestead  in  the  land  and  that 
the  same  was  sold  subject  to  such  interest ;  that  in  fact  the 
defendant  had  no  such  interest ;  wherefore  the  petitionee 
prayed  that  the  levy  might  be  vacated.  The  officer's  re- 
turn, which  was  made  a  part  of  the  petition,  stated  that  the 
premises  were  sold  subject  to  the  defendant's  homestead. 

P.  K.  Gleed  for  the  petitioner. 

E.  B.  Sawyer  and  R.   W.  Hurlburt  for  the  defendant. 
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A  void  levy  cannot  be  set  aside  on  a  petition  like  this,  but 
only  those  that  are  irregular.  Sleeper  v.  Newbury  Semi- 
nary^ 19  Vt.  448 ;  Bell  V.  Roberts^  13  Vt.  582  ;  Hopkins  v. 
Howard^  34  Vt.  474;  Parker  v.  Parker^  54  Vt.  341. 

A  failure  to  set  out  the  homestead  before  sale  makes  the 
levy  absolutely  void.  Parker  v.  Parker^  54  Vt.  341 ;  Fair- 
banks V.  Deveraux^  48  Vt.  552. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  Petitions  of  this  kind  are  sustainable  in 
this  court  only  when  "the  extent  or  levy  is  irregular,  infor- 
mal, or  not  made  according  to  law,  so  that  the  title  derived 
therefrom  is  doubtful."  R.  L.  1,596.  It  has  been  uni- 
formly held  that  this  statute  does  not  apply  to  the  case  of  a 
void  levy.     Parker  v.  Parker^  54  Vt.  341. 

If  the  land  levied  upon  includes  a  homestead,  the  location 
and  boundaries  of  the  homestead  must  be  ascertained  and 
set  out  before  the  sale,  and  the  sale  be  of  the  residue.  Acts 
of  1884,  No.  139,  s.  8,  and  R.  L.  1,895.  This  requirement 
is  matter  of  substance,  not  matter  of  form  merely,  and  a 
substantial  compliance  with  it  is  essential  to  the  validity  of 
the  proceedings.  The  ascertainment  of  the  location  and 
boundaries  of  the  homestead  is  necessary  in  order  to  supply 
an  important  element  for  consideratipn  in  bidding  at  the 
sale,  and  the  want  of  such  ascertainment  would  tend  greatly 
to  lessen  both  the  number  and  the  amount  of  bids,  whereby 
both  debtor  and  creditor  might  suffer.  Besides,  as  said  in 
Fairbanks  v.  Devereauxy  48  Vt.  552,  such  ascertainment 
would  be  important  to  the  debtor  in  determining  whether  he 
will  redeem  or  not.  In  that  case  the  levy  is  said  to  be  ir- 
regular because  the  homestead  was  not  set  out.  The  court 
may  have  meant  that  it  was  more  than  irregular ;  but  whether 
it  did  or  not,  we  think  the  proceedings  in  this  case  are  void 
because  the  land  was  sold  subject  to  the  debtor's  right  of 
homestead  instead  of  setting  out  the  homestead  and  selling 
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the  residue.  And  the  petitioner's  attorney  says  that  is  so  if 
there  was  a  homestead  in  the  premises,  but  he  says  there 
was  none,  and  that  this  is  an  answer  to  the  claim  that  the 
proceedings  are  void  for  not  setting  one  out.  But  we  can- 
not act  upon  the  assertion  of  counsel  as  against  the  officer's 
return,  which  recognizes  the  existence  of  a  homestead  in  the 
premises,  and  shows  a  sale  subject  to  it  instead  of  a  setting 
of  it  out. 

Petition  dismissed  with  costs. 


WESTERN  UNION  TELEGRAPH  COMPANY 

V. 

GATES  B.  BULLARD  ET  AL. 


Caledonia  County,  1893. 


Before :     Taft,  Rowell,  Munson  and  Start,  JJ. 
Telegraph  line.     Penalty  /or  interfering  with.     Pleading. 

In  an  action  for  the  recovery  of  the  penalty  imposed  by  R.  L.  s. 
3,641,  for  interfering  with  a  telegraph  line,  the  declaration 
need  only  allege  that  the  plaintiff  corporation  was  author- 
ized to  construct  the  line  in  question  and  had  constructed 
it  along  a  public  highway  in  this  State  in  such  a  manner 
as  not  to  interfere  with  the  public  convenience  in  using  or 
repairing  said  highway.  It  need  not  allege  that  the  other 
provisions  of  that  chapter  have  been  complied  with,  for  if 
a  neglect  upon  the  part  of  the  plaintiff  to  comply  with  them 
excuses  the  defendant,  that  is  matter  of  defence. 
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Debt  for  the  penalty  for  interfering  with  the  plaintiff's  tel- 
egraph line  given  by  R.  L.  s.  3,641.  Heard  at  the  June 
term,  1891,  Ross,  Ch.  J.,  presiding,  upon  the  defendant's 
demurrer  to  the  declaration.  The  demurrer  was  sustained, 
and  the  plaintiff  excepted.     The  opinion  states  the  case. 

W.  P.  .Stafford  and  Harry  Blodgeit  for  the  plaintiff. 

The  plaintiff  need  not  negative  in  his  declaration  provis- 
ions which  are  purely  matters  of  defence.  Vavasouer  v. 
Ormonde  6  B.  &  C.  431  ;  Chitty  PI.  *  pages  329,  356- 
360;  Stephens  PI.  443,  350. 

Alexander  Dxinnett  and  Henry  C.  Ide  for  the  defendant. 

This,  being  a  penal  statute,  must  be  strictly  construed. 
Turn f  ike  Co.v,  Hayes ^  5  Cush.  458;  Caswell  v.  Worthy 
5  E.  L.  &  B.  L.  848;  Potter's  Dwarris  St.  245  ;  Endlich, 
Interp.  St.  s.  334  and  cases  cited;  Bouv.  Law  Die,  Title, 
Penal  Statute ;  i  Black.  Com.  88  and  note ;  6  Bacon's 
Abridg.  390;  Lothrof  v.  Middleton^  83  Am.  Dec.  112; 
Railroad  Co,  v.  Bolton^  *]*]  Am.  Dec.  236. 

The  plaintiff  must  allege  and  prove  that  the  line  was 
erected  in  pursuance  of  that  chapter.  It  has  not  done  so. 
State  V.  Barker^  18  Vt.  195  ;  State  v.  Sommers^  3  Vt.  156 ; 
State  V.  Norton^  45  Vt.  258;  Keasby,  Electric  Wires,  33, 
34, 69,  78,  81  ;  State  v.  Collins ^  62'Vt.  195  ;  Story  v.  Downer ^ 
62  Vt.  243  ;  Alexander  v.  School  Dist.^  62  Vt.  273  ;  State 
V.  Northfield^  13  Vt.  565  ;  Williams  v.  Turnpike  Co,y  4 
Pick.  341. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  R.  L.  3,641  provides  that  if  a  person  wil- 
fully or  intentionally  injures  a  telegraph  wire,  post  or  other 
fixture  erected  or  maintained  in  pursuance  of  chapter  one 


Digitized  by 


Google 


636      WESTERN  UNION  TEL.  CO.  v.  BULLARD.      [65 


hundred  and  sixty- three,  or  wilfully  interferes  with  the 
working  of  such  telegraph  line,  or  aids  or  assists  in  such 
offence,  he  shall  forfeit  one  hundred  dollars,  to  be  recovered 
by  an  action  of  debt. 

It  is  claimed  that  it  does  not  appear  from  the  declaration 
that  the  telegraph  line  claimed  to  have  been  injured  was 
erected  or  maintained  in  pursuance  of  this  chapter.  If  the 
line  erected  and  maintained  as  shown  by  the  declaration  is 
such  a  line  as  the  plaintiff  was  authorized  to  erect  and  main- 
tain under  this  chapter,  then  it  sufficiently  appears  that  the 
line  was  erected  and  maintained  in  pursuance  thereof. 

Section  3,633  of  this  chapter  provides  that  persons  asso- 
ciated together  to  erect  a  line  of  telegraph  in  this  State  may 
set,  erect  and  maintain  the  posts  and  other  necessary  fixtures 
thereof  in  and  along  any  highway,  but  the  same  shall  be  so 
done  as  not  to  interfere  with  the  public  convenience  in  trav- 
elling on  such  highway  or  repairing  the  same.  By  No.  32 
of  the  acts  of  1888,  this  section  is  amended  by  extending  its 
provisions  to  telephone  companies  and  telephone  lines,  and 
providing  that  trees  shall  not  be  cut  or  injured  except  under 
certain  conditions.  This  act  also  provides  that  any  person 
violating  its  provisions  shall  be  fined  not  less  than  five  nor 
more  than  fifty  dollars  for  each  and  every  tree  so  cut  or 
injured,  and  that  any  corporation  so  oflTending  shall  forfeit  a 
like  amount  for  each  oflTence. 

It  is  alleged  in  the  declaration  that  the  plaintiff  erected 
and  maintained  the  telegraph  line  which  it  is  claimed  was 
injured  by  the  defendants  upon  and  over  a  certain  highway 
in  such  a  manner  as  in  no  way  to  interfere  with  the  public 
convenience  in  travelling  on  and  over  said  highway  or  in 
repairing  the  same.  The  telegraph  line  thus  described  is 
such  a  line  as  is  provided  for  in  section  3,633,  as  amended, 
and,  from  this  allegation,  it  sufficiently  appears  that  the  line 
was  erected  and  maintained  in  pursuance  of  this  chapter. 

While  the  act  of  1888  provides  that  trees  shall  not  be  cut 
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or  injured  except  under  certain  provisions,  and  provides  a 
penalty  for  violating  these  provisions,  and  other  sections  of 
chapter  one  hundred  and  sixty-three  provide  for  the  erection 
and  maintenance  of  lines  under  different  circumstances  from 
those  disclosed  in  the  declaration  and  over  different  property, 
it  was  not  necessary  for  the  plaintiff  to  show  by  its  declara- 
tion that  it  had  not  violated  the  provisions  of  the  act  of  1888 
or  subjected  itself  to  the  penalty  therein  provided,  or  that  its 
line  is  not  such  a  line  as  is  provided  for  in  other  sections  of 
this  chapter.  It  is  sufficient  for  the  plaintiff  to  show  by  its 
declaration  that  its  line  is  one  of  the  lines  provided  for  by 
this  chapter ;  and  it  has  done  so  by  showing  that  it  is  such  a 
company  or  association  as  is  authorized  by  this  chapter  to 
erect  and  maintain  a  telegraph  line  on  and  over  any  highway 
m  this  State,  and  that  the  line  which  it  claims  the  defend- 
ants have  injured  was  erected  and  is  maintained  by  it  over 
such  highway.  By  proving  these  allegations,  and  also 
proving  that  the  defendants  wilfully  or  intentionally  injured 
the  wires,  posts  or  fixtures  of  its  line,  a  -prima  facie  case  is 
made  out. 

The  section  of  this  chapter  providing  for  the  penalty 
sought  to  be  Recovered  contains  no  exceptions  which  the 
plaintiff  was  required  to  negative.  The  claimed  exceptions 
are  provisions  found  in  other  sections  of  the  chapter,  relat- 
ing to  cutting  or  injuring  trees,  the  location  of  the  line  where 
objection  is  made,  and  the  assessment  of  damages  in  certain 
cases ;  and  it  is  claimed  that  the  declaration  should  show 
that  notice  was  given,  hearing  had,  damages  assessed  and 
paid,  as  is  provided  in  these  sections.  If  it  were  necessarily 
inferable  from  the  fact  that  a  telegraph  line  has  been  erected 
and  maintained,  that  trees  have  been  cut  or  injured,  that 
objection  was  made  to  its  location,  or  that  damages  were 
claimed  by  reason  of  its  location,  there  might  be  sufficient 
reason  for  so  holding ;  but  no  such  inference  is  to  be  drawn 
from  these  facts.      A  telegraph   line  may  be  erected  and 
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maintained  over  and  upon  a  highway  so  as  not  to  interfere 
with  the  public  convenience  in  travelling  thereon  or  in  re- 
pairing the  same,  without  cutting  or  injuring  trees,  and 
without  objection  or  claim  for  damages  being  made.  Such 
a  line  is  authorized  by  this  chapter,  and  may  be  erected  and 
maintained  by  a  telegraph  company  in  pursuance  thereof, 
without  obtaining  permission  to  do  so  from  any  one ;  and  a 
person  wilfully  or  intentionally  injuring  such  a  line  subjects 
himself  to  the  penalty  provided  for  in  section  3,461.  If  ihe 
plaintiff's  line  was  not  thus  erected  and  maintained,  and  it 
became  necessary  to  cut  or  injure  trees,  or  objection  was 
made  or  damages  claimed,  and  the  plaintiff  neglected  or 
omitted  to  observe  the  statute  providing  for  such  cases,  and 
the  defendants  are  thereby  excused  from  liability,  such  neg- 
lect or  omission  is  a  matter  of  defence  and  not  a  matter  to 
be  negatived  in  a  declaration. 

In  State  v.  Abbey ^  29  Vt.  60,  it  is  held  that,  in  an  indict- 
ment for  bigamy,  it  is  not  necessary  to  allege  that  the  re- 
spondent was  not  within  any  of  the  exceptions  provided  in 
the  statute,  and  that  an  exception  need  not  be  negatived 
because  it  is  in  the  section  containing  the  enactment,  unless 
the  exception  is  a  part  of  the  definition  or  description  of  the 
offence.  In  State  v,  Hodgdon^  41  Vt.  139,  the  respondent 
was  indicted  for  violating  the  statute  relating  to  pedlers. 
The  statute  contained  a  proviso  excepting  from  its  operation 
goods  manufactured  in  this  State,  and  it  was  held  that  it 
was  for  the  respondent  to  prove  that  he  was  within  the  ex- 
ception. In  State  v.  Freejyian^  27  Vt.  523,  it  is  held  that 
the  qualification  to  the  words  "give  away,"  in  the  statute 
relating  to  intoxicating  liquor,  need  not  be  negatived  in  the 
indictment.  In  State  v.  Norton^  45  Vt.  258,  it  is  held  that 
the  provision  in  an  act  prohibiting  the  killing  of  deer,  that 
it  should  not  interfere  with  the  rights  of  the  owner  of  such 
animal  wholly  or  partly  domesticated,  need  not  be  negatived 
in  the  complaint.     In  State  v.  Smithy  61  Vt.  346,  it  is  held 
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that  a  proviso  in  an  act  relating  to  fishing,  that  it  shall  not 
prevent  fishing  with  a  hook  and  line,  is  not  descriptive  of 
the  offence,  nor  a  part  of  its  definition,  and  therefore  catch- 
ing with  a  hook  and  line  is  but  matter  of  defence,  and 
need  not  be  negatived  in  the  indictment. 

Judgment  reversed^  demurrer  overruled^  declaration  ad" 
judged  sufficient  and  cause  remanded. 


D.  N.  McKAY  V.  H.  G.  DARLING. 


Orange  County,  1893. 


Before:     Ross,  Ch.  J.,  Taft,  Rowell  and  Start,  JJ. 
Instrument  under  seal.     Assumpsit,     Reference, 

1.  Assumpsit  will  not  lie  for  the  breach  of  a  contract  under  seal. 

2.  Nor  does  the  defendant  lose  the  right  to  raise  this  objection 

by  consenting  to  a  reference. 

Assumpsit.  Heard  upon  the  report  of  a  referee  at  the 
December  term,  1892,  Munson,  J.,  presiding.  Judgment 
fro  forma  for  the  plaintiff.     The  defendant  excepts. 

The  plaintiff  sought  to  recover  compensation  for  sawing 
certain  lumber,  and  damages  for  the  non-performance  of 
certain  agreements  upon  the  part  of  the  defendant  in  refer- 
ence to  the  sawing  of  this  lumber.  It  was  conceded  that  the 
parties  had  originally  executed  two  written  contracts  under 
seal  in  reference  to  the  subject  matter  of  this  suit,  but  the 
plaintiff  claimed  that  subsequently  they  made  a  new  parol 
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contract.     The  referee  found  that  the  parties  acted  under 
the  sealed  contract. 

The  defendant  objected  to  the  report  that  assumpsit  would 
not  lie  upon  an  instrument  under  seal. 

Alexander  Dunneit  for  the  defendant. 

Assumpsit  will  not  lie  upon  a  sealed  contract.  Bulstrode 
V.  Gilburtiy  2  Strange  1,027  5  Toussait  v.  Martinnant^  2 
Term.  Rep.  100 ;  Coeman  v.  "Jenkins^  14  Mass.  93  ;  Rich-- 
ards  V.  Killam^  10  Mass.  239;  Warren  v.  Ferdinand^  9 
Allen  357;  Toungw.  Preston^  4  Cranch  239;  Myrick  v. 
Blasony  19  Vt.  121 ;  King  v.  Lamoille  Valley  R.  R.  Co.j 
51  Vt.  369;  Green  v.  Roberts,  5  Whart.  (Pa.)  84;  For- 
tenburgv.  Tunstall,  5  Pike  263. 

An  amendment  changing  the  form  of  action  is  not  legally 
allowable.  Stedman  v.  Grant,  12  Vt.  456;  Waterman  v. 
Railroad  Co.,  30  Vt.  614;  Boyd  v.  Bartleti,  36  Vt.  14; 
Carpenter  v.  Goodwin,  2  Vt.  495  ;  Bowman  v.  Stowell,  21 
Vt.  313. 

A  reference  cures  only  amendable  defects-  Saville,  Somes 
&  Co,  V.  Welch,  58  Vt.  683  ;  Sumner  v.  Brown,  34  Vt. 
194. 

Smith  &  Sloane  and  R.  M  Harvey  for  the  plaintiff. 

A  sealed  instrument  may  be  evidence  in  an  action  of  as- 
sumpsit. Colgrave  v.  Fillmore,  1  Aik.  347  ;  Smith  v.  Smith, 
45  Vt.  433. 

By  the  reference  the  defendant  waived  the  right  to  object 
to  the  form  of  action.  Eddy  v.  Sprague,  10  Vt.  216;  Max- 
field  v.  Scott,  17  Vt.  634 ;  Clifford  v.  Richardson,  18  Vt. 
620;  Hicks  V.  Cottrill,  25  Vt.  80 ;  Briggs  v.  Oakes,  26  Vt. 
138  ;  Briggs  v.  Bennett,  26  Vt.  146  ;  Granite  Co.  v.  Farrar, 
53  Vt.  585;  Lyco7ning  Ins.  Co.  v.  Billings,  61  Vt.  310; 
Stebbins  v.  Ins.  Co.,  59  Vt.  143. 
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The  opinion  of  the1:ourt  was  delivered  by 

^  START,  J.  The  action  is  assumpsit  and  the  plaintiff 
seeks  to  recover  for  services  in  sawing  lumber,  drawing 
slabs,  and  for  damages  sustained  by  him  by  reason  of  the 
defendant's  failure  to  furnish  slabs  pursuant  to  his  agree- 
ment. These  items  are  all  provided  for  in  a  written  con- 
tract under  seal  and  from  the  facts  reported  by  the  referee, 
we  cannot  say  as  a  matter  of  law  that  the  sealed  instrument 
has  been  changed  or  modified. 

By  the  sealed  instrument  the  plaintiff  was  required  to  saw 
the  lumber  in  question,  the  price  to  be  paid  therefor  by  the 
defendant  and  time  of  payment  being  provided  for  therein. 

Each  party  was  to  pay  one-half  of  the  expense  of  drawing 
away  the  slabs  and  the  defendant  was  to  furnish  the  plaintiff 
with  slabs  for  use  in  his  engine.  The  referee  has  found 
that  the  sawing  Was  done  under  this  contract ;  that  the  de- 
fendant, under  the  contract,  should  pay  one-half  of  the  ex- 
pense of  getting  the  slabs  away  from  the  mill ;  and  that  the 
defendant  failed  to  furnish  the  slabs  stipulated  in  the  con- 
tract. From  these  findings,  it  is  clear  that  the  parties  have 
acted  under  the  sealed  contract,  and  that  there  has  been  no 
modification  of  it.  There  having  been  no  subsequent  parol 
modification  of  the  contract,  and  the  plaintiff  having  per- 
formed the  service  under  the  contract  in  reliance  upon  it, 
and  the  omission  of  the  defendant  being  an  omission  to  per- 
form and  keep  the  covenants  contained  in  the  sealed  instru- 
ment, the  action  of  assumpsit  cannot  be  sustained.  The 
plaintiff  has  a  remedy  by  an  action  of  covenant  upon  the 
sealed  contract,  and  having  this  remedy  he  cannot  waive  it 
and  bring  assumpsit.  Myrick  v.  Slason^  19  Vt.  121  ;  Camp 
V.  Barker^  21  Vt.  469;  King^  Fuller  &  Co.  v.  Lamoille 
Valley  /?.  R,  Co.,  51  Vt.  369;  Wood  et  aL  v.  Edwards  et 
al.y  19  Johns.  205  ;  Codman  v.  Jenkins,  14  Mass.  93.  In 
Myrick  V.  Slasotty  supra  ^  it  is  held  that  when  a  party  has  a 
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remedy  by  an  action  of  covenant  on  a  coiuract  under  seal, 
he  is  precluded  from  suing  in  assumpsit. 

LThis  cause  was  referred  by  the  agreement  of  the  parties, 
and  it  is  claimed  by  the  plaintiff  that  by  the  agreement  to 
refer  the  cause  the  defendant  has  waived  all  questions  of  va- 
riance and  objections  which  he  might  have  made  to  the  form 
of  the  action,  and  that  judgment  should  be  rendered  on  the 
report,  the  court  allowing  him,  if  necessary,  to  amend  by 
changing  the  form  of  action.  It  is  only  legally  amendable 
defects  in  a  declaration  that  a  reference  cures.  Sumner  v. 
Browfty  34  Vt.  194.  The  defect  in  the  declaration  in  this 
case  is  in  the  form  of  the  action ;  the  action  should  have  been 
covenant  on  the  sealed  instrument.  An  amendment  that 
changes  the  form  of  action  from  assumpsit  to  covenant  is 
not  allowable.    Saville^  Somes  &  Co.  v.  Welch^  58  Vt.  683  ; 

Waterman  V.  JR.  R.  Co.^  30  Vt.  die?? 

The  -pro  forma  judgment  is  reversed  and  Judgment  ren-- 
deredfor  the  defendant  to  recover  his  costs.  //    >.       ^ 
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V.  O.  EASTMAN  v.  H.  B.  PARKER  and  J.  R.  HUNT. 


General  Term,  1892. 


Mill  privilege.     Construction  of  deed. 

In  1850,  H.  was  the  owner  of  the  river-bed  and  the  land  upon 
both  sides  at  a  certain  point  in  the  Missisquoi  river.  On 
the  westerly  bank  he  had  erected  a  grist-mill  which  then  re- 
quired for  its  full  operation  a  certain  amount  of  water.  At 
that  point  a  ledge  of  rock  extended  near  the  middle  of 
the  stream  from  near  the  grist  mill  some  distance  up,  so 
that  in  times  of  low  water  the  water  naturally  divided,  a  part 
flowing  in  the  westerly  and  a  part  in  the  easterly  channel. 
Ordinarily  sufficient  water  naturally  flowed  in  the  westerly 
channel  to  run  to  its  full  capacity  the  grist  mill,  but  in 
times  of  very  low  water,  H.  was  accustomed  to  divert  a 
portion  of  the  water  from  the  easterly  into  the  westerly 
channel  by  a  temporary  obstruction.  This  being  the  con- 
dition of  things,  H.  conveyed  to  E.  certain  rights  in  the 
east  bank  and  in  the  water  by  deed  which  contained  the 
following  description  :  ''Also  room  in  the  river  below  the 
falls  for  the  convenience  of  building  any  kind  of  machinery 
except  a  grist-mill.  Also  to  put  a  dam  across  the  river 
under  the  bridge  not  to  damage  the  grist-mill,  and  to 
use  the  surplus  of  water  on  his  side  of  the  river  not  to  the 
injury  of  the  said  grist-mill,  and  not  to  raise  the  dam  any 
higher  than  what  the  water  has  been  at  low  water  mark." 
Under  this  deed  E.  built  a  saw-mill  and  erected  a  dam  of 
sufficient  height  so  that  in  time  of  low  water  it  would  set 
back  the  water  and  cause  that  to  flow  across  the  dividing 
ledge  and  into  the  westerly  channel,  which  would  other\Vise 
naturally  flow  into  the  easterly  channel.     Held^ 

(a)  That  under  this  deed  the  grist-mill  privilege  had  the  right  to 
use  so  much  of  the  water  as  was  necessary  to  run  the  grist- 
mill to  its  full  capacity  at  the  time  the  deed  was  executed, 
irrespective  of  whether  it  naturally  flowed  into  the  westerly 
or  easterly  channel. 
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{b)  That  whether  or  not  the  owner  of  the  saw-mill  privilege 
could  be  compelled  to  maintain  his  dam  at  a  given  height, 
so  long  as  he  did  maintain  it  the  grist- mi  11  privilege  was 
entitled  to  the  benefit  of  it. 

(c)  Thai  the  rights  of  the  respective  privileges  in  the  water  above 
what  was  necessary  to  run  the  grist-mill  at  the  date  of  the 
execution  of  the  deed,  would  be  determined  by  the  natural 
flow  of  the  water  into  the  two  channels. 

(«/)  That  these  rights,  however,  must  be  determined  by  the  con- 
dition of  things  when  the  deed  was  executed  and  that  any 
artificial  changes  in  the  bed  of  the  river  since  then  should 
be  taken  into  account. 

Bill  to  restrain  the  defendants  from  infringing  the  water 
rights  of  the  orator  in  the  use  of  a  mill  privilege.  Heard 
upon  a  master's  report  at  the  February  term,  1892,  Orleans 
county.  Start,  chancellor,  decreed  for  the  orator.  Ap- 
peal by  the  defendants.  The  head  notes  and  opinion  state 
the  case. 

Dicker  man  &  Tou7iff  for  the  orator. 

Herron  granted  the  surplus  water.  This  left  him  the  right 
to  the  first  use  of  whatever  water  was  required  to  run  his 
mill  as  it  then  stood,  and  that  right  the  orator  now  has 
through  subsequent  grants.  Gould,  Waters,  s.  320;  Sum- 
ner V.  Poster^  7  Pick.  32  ;  Rood  et  aL  v.  Johnson^  26  Vt. 
64  ;  Rogers  v.  Bancroft  et  aL^  20  Vt.  250 ;  Adams  et  aL  v. 
Warner^  23  Vt.  395-410;  Albee  v.  Huntley^  56  Vt.  4S4 ; 
Miller  v.  Lapham  et  al,^  44  Vt.  416. 

C  A,  Prouty  for  the  defendants. 

What  the  orator  asks  is  in  eflfect  that  the  defendants  be  re- 
quired to  maintain  their  dam  for  his  benefit,  for  in  no  other 
way  can  the  water  which  naturally  flows  into  their  channel 
be  set  back  and  made  available  in  the  westerly  channel ; 
but  there  is  nothing  in  the  deed  nor  in  the  use  of  the  prem- 
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ises  which  furnishes  a  warrant  for  this  claim.     Wash.  Eas., 
403 ;  Felton  v.  Simfsouy  11  Ired.  84. 

MUNSON,  J.  This  controversy  concerns  the  water  privi- 
leges of  two  mills,  located  on  opposite  banks  of  the  Missis- 
quoi  River,  and  supplied  from  the  same  fall.  For  some 
time  previous  to  May  7th,  1850,  one  Herron  owned  the  lots 
upon  which  both  mills  are  situated  and  the  entire  river  bed 
between  them.  During  this  period  Herron  operated  a  grist- 
mill located  on  the  westerly  bank ;  but  prior  to  the  day 
named  no  mill  had  been  erected  on  the  easterly  bank.  On 
that  day,  Herron  conveyed  to  one  Elkins  the  land  east  of 
the  river  with  certain  rights  in  the  stream.  The  defendants 
are  the  grantees,  through  several  intermediate  deeds,  of  the 
easterly  mill  lot  and  privilege.  The  orator  is  the  grantee, 
through  several  intermediate  deeds,  of  the  westerly  mill  lot 
and  privilege.  Consequently,  the  defendants  are  the  own- 
ers of  whatever  rights  were  conveyed  by  Herron  to  Elkins, 
and  the  orator  is  the  owner  of  whatever  rights  were  left  in 
Herron  after  such  conveyance,  unless  those  rights  have 
been  modified  by  adverse  use  or  by  judicial  determination. 
The  defendants  do  not  claim  to  have  acquired  any  contested 
rights  by  either  of  these  methods ;  nor  does  the  orator  rely 
upon  either  to  secure  him  any  greater  rights  than  were  left 
unconveyed  by  the  deed,  if  construed  as  he  claims  it  should 
be.  Then,  if  Herron's  deed  is  held  to  have  left  in  the  grantor 
rights  co-extensive  with  those  now  claimed  by  the  orator,  it 
will  be  unnecessary  to  consider  the  further  questions  pre- 
sented. 

The  description  in  the  deed  referred  to,  as  far  as  involved 
in  this  inquiry,  is  as  follows  :  '*Also  room  in  the  river  below 
the  falls  for  the  convenience  of  building  for  any  kind  of 
machinery  except  a  grist-mill.  Also  to  put  a  dam  across 
the  river  under  the  bridge  notto  damage  the  grist-mill  and  to 
use  the  surplus  of  water  on  his  side  of  the  river  not  to  the  in- 
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jury  of  said  grist-mill,  and  not  to  raise  the  dam  any  higher  than 
what  the  water  has  been  at  low  water  mark.  Also  bounded 
on  the  west  and  north-west  by  said  Elkins  coming  three  feet 
into  the  river  at  low  water  mark."  To  aid  in  the  construc- 
tion of  these  provisions  we  have  certain  facts  reported  as  to 
the  peculiarities  of  the  stream  at  this  point,  and  the  manner 
in  which  Herron  used  it  before  the  conveyance. 

The  bed  of  the  river  is  here  divided  into  two  channels  by 
a  ridge  of  rock,  which  rises  near  the  center  of  the  river  a 
short  distance  above  the  mills,  and  in  times  of  ordinary  flow 
separates  the  water  into  two  streams.  The  water  which 
naturally  flowed  into  the  westerly  channel  was  sufficient  to 
run  Herron's  grist-mill  continuously  except  in  times  of  very 
low  water.  The  water  which  entered  the  easterly  channel 
was  not  available  for  the  use  of  the  grist-mill,  unless  retained 
and  thrown  back  by  some  obstruction.  When  the  water 
which  naturally  entered  the  westerly  channel  became  insufli- 
cient,  it  was  Herron's  practice  to  place  a  temporary  obstruc- 
tion in  the  easterly  channel,  which  set  back  the  water  of  that 
channel  and  increased  the  volume  which  entered  the  westerly 
channel.  This  temporary  obstruction  went  out  with  the  re- 
turn of  high  water,  to  be  replaced  when  the  occasion  again 
required. 

The  dam  erected  by  Elkins  under  the  right  given  by  this 
deed,  and  since  maintained  by  Elkins  and  his  grantees, 
serves  in  times  of  low  water  the  purpose  of  the  temporary  ob- 
structions made  use  of  by  Herron,  except  when  the  defend- 
ants draw  upon  the  water  sufficiently  to  prevent  its  rising  to 
the  required  level.  The  defendants  claim  the  right  to  do 
this  at  all  times,  regardless  of  the  necessities  of  the  orator ; 
while  the  orator  insists  that  the  deed  gives  them  no  right  to 
use  the  water  when  by  so  doing  they  will  reduce  the  stream 
flowing  to  his  mill  below  the  volume  which  was  required  by 
the  grist-mill  at  the  time  the  deed  was  given.  We  think 
that  construction  of  the  deed  which  the  orator  contends  for  is 
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the  true  one.  The  right  granted  was  the  right  "to  use 
the  surplus  of  water  on  his  side  of  the  river,  not  to  the  injury 
of  said  grist-mill."  If  it  had  been  the  intention  to  grant  the 
unlimited  use  of  the  water  that  entered  the  easterly  channel, 
it  is  not  probable  that  the  word  *'  surplus"  would  have  been 
used.  There  is  nothing  in  this  natural  division  of  the  water 
into  two  streams  by  a  central  ridge  of  rock  to  lead  to  the 
designation  of  either  as  the  surplus  of  the  river.  It  is  not 
the  case  of  a  secondary  channel  filled  by  the  overflow  of  a 
rising  stream.  The  separate  streams  are  developed  by  the 
falling  of  the  water,  and  both  exist  when  the  water  is  at  its 
lowest  stage.  We  think  the  word  ''  surplus"  had  reference 
to  the  use  which  had  been  made  of  the  stream,  and  that  it  re- 
stricted the  grant  to  what  there  was  in  the  easterly  channel 
above  the  requirement  of  the  grist-mill.  The  intention  is 
also  manifest  from  the  words  which  preclude  any  use  to  the 
injury  of  the  grist-mill.  It  is  true  that,  strictly  speaking, 
this  further  limitation  would  indicate  that  the  thing  granted 
under  the  designation  of  surplus  water  was  something  which, 
but  for  such  limitation,  might  be  used  to  the  injury  of  the 
grist-mill.  But,  in  construing  a  description  of  this  charac- 
ter, we  are  not  to  lose  sight  of  an  obvious  meaning  in  an  at- 
tempt to  find  accuracy  of  expression.  We  look  upon  this 
additional  provision  as  imposing  the  same  restriction  in  dif- 
ferent language.  The  surplus  water  was  that  not  required 
for  the  grist-mill.  The  water  was  not  to  be  taken  to  the  in- 
jury of  the  grist-mill.  There  is  no  room  to  doubt  that  it  was 
the  intention  to  reserve  all  the  water  naturally  entering  the 
easterly  channel  that  had  been  found  necessary  for  the  use 
of  the  grist-mill  in  times  of  low  water,  and  we  think  the  lan- 
guage employed  was  sufficient  to  effect  the  grantor's  purpose. 
But  while  the  orator  is  always  entitled  to  as  much  water 
as  was  required  to  run  the  grist-mill,  his  rights  in  the  stream 
are  not  limited  by  that  requirement.  The  interest  conveyed 
by  Herron's  deed  was  the  right  to  use  the  surplus  of  the 
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water  on  the  grantee's  side  of  the  river.  So  the  maximum 
volume  available  to  the  defendants,  when  the  water  of  the 
river  is  divided  into  two  streams,  is  what  naturally  enters  the 
easterly  channel.  They  are  not  entitled  to  divert  from  the 
westerly  channel  so  much  of  the  water  which  naturally  en- 
ters that  channel  as  may  not  be  needed  to  complete  the  vol- 
ume required  for  the  grist-mill.  The  court  below  correctly 
held  that  the  deed  leaves  in  the  orator  the  right  to  so  much 
of  the  water  of  the  river  as  was  required  to  run  the  grist-mill, 
but  erred  in  assuming  that  all  above  that  requirement  be- 
longs to  the  defendants.  Moreover,  it  appears  that  since 
1877  a  small  channel  has  been  cut  in  the  rock  bottom  of  the 
river  and  some  stones  removed  from  the  easterly  channel 
and  dividing  ridge,  for  the  purpose  and  with  the  effect  of 
diverting  into  the  easterly  channel  some  of  the  water  which 
would  naturally  enter  the  westerly  channel.  It  also  appears 
that  some  stones  have  been  removed  from  the  westerly  chan- 
nel, which  may  to  some  extent  counteract  the  effect  of  the 
other  changes.  The  rights  of  the  parties  in  so  much  of  the 
stream  as  there  may  be  in  excess  of  the  requirement  of  the 
grist-mill  must  depend  upon  the  natural  separation  of  the 
water  with  the  bed  in  its  natural  condition.  The  effect  of 
these  alterations  has  not  been  measured,  and  may  not  be 
sufficient  to  invite  further  litigation  ;  but  the  respective  rights 
of  the  parties  cannot  be  properly  stated  without  recognizing 
this  feature  of  the  case ;  and  the  mandate  is  framed  accord- 
ingly. 

We  do  not  undertake  to  determine  from  the  deeds  sub- 
mitted for  the  purpose  whether  the  place  where  Herron 
erected  his  temporary  obstructions  was  within  the  line  of 
his  lot  or  not.  Assuming  that  it  was  not,  our  construction 
of  his  deed  to  Elkins  would  be  the  same. 

It  is  suggested  by  counsel  for  defendants  that  the  ques- 
tion involved  is  identical  with  the  question  whether  the  ora- 
tor can  compel  the  defendants  to  maintain  their  dam  for 
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his  benefit.  We  do  not  so  regard  it.  It  is  true  that  the  bill 
prays  generally  for  a  determination  of  the  manner  in  which 
the  parties  shall  use  the  water ;  but  the  decree  below  covers 
only  an  apportionment  of  the  water,  without  undertaking  ta 
prescribe  by  whom  or  in  what  manner  it  shall  be  ponded ; 
and  the  orator  seeks  nothing  beyond  this.  The  question  as 
we  view  it  concerns  the  orator's  right  to  the  water,  whether 
retained  by  the  defendants'  dam  or  by  other  means  in  de- 
fault of  such  a  dam.  Without  considering  whether  the  ora- 
tor could  compel  the  defendants  to  maintain  their  dam,  we 
hold  that  so  long  as  it  is  maintained  he  is  entitled  to  the  ben- 
efit of  it. 

Decree  reversed  and  cause  remanded  with  mandate. 
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ROYAL  H.  DREW  ET  AL. 


JAMES  D.  CORLISS  AND  TRUSTEE. 


Orange  County,  1893. 


Before  :     Ross,  Cn.  J.,  Taft,  Rowell,  and  Start,  JJ. 

Trustee  process.      Trust  deed.     Husband  and  wife,     Evi- 
dence,    Commissioner  to  take   disclosure.     Form 
of  judgment, 

1.  In  case  of  a  conveyance  of  real  estate  and  personal  property 

by  a  husband  and  wife  to  a  trustee  without  any  declaration 
of  the  trust,  evidence  of  what  the  husband  and  wife  said  to 
the  trustee  at  the  time  of  the  conveyance  may  be  admissible 
to  show  that  the  trust  was  really  for  the  benefit  of  the  wife. 

2.  If  a  commissioner  to  take  the  disclosure  of  a  trustee  submits 

to  the  court  whether  certain  evidence  is  admissible  as  tend- 
ing to  prove  a  certain  fact,  and  the  court  is  of  the  opinion 
that  it  is,  the  case  must  be  sent  back  to  the  commissioner  to 
determine  the  weight  of  the  testimony. 

3.  A  husband,  being  indebted  to  his  wife,  may  by  a  trust  deed 

prefer  her  to  other  creditors,  provided  the  transaction  upon 
the  part  of  the  wife  and  trustee  be  an  honest  one  for  that 
purpose,  and  not  a  fraudulent  cover. 

4.  Held^  that  the  facts  reported  by  the  commissioner  amounted 

to  a  finding  that  the  husband  was  indebted  to  the  wife. 

5.  The  grantee  in  a  trust  deed  of  real  and  personal  property, 

which  is  void  as  against  the  rights  of  creditors,  would  only 
be  chargeable  in  trustee  process  for  such  of  the  personal 
property  as  actually  came  into  his  hands. 
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6.  The  judgment  in  such  case  should  be  for  the  specific  property 
received,  and  if  the  conveyance  was  of  a  farm,  stock  and 
fodder,  he  would  not  be  chargeable  with  the  fodder  which 
in  the  exercise  of  good  husbandry  had  been  fed  out  to  the 
stock. 

This  was  an  action  of  assumpsit  against  James  D.  Cor- 
liss, in  which  the  defendant,  Phineas  B.  Richardson,  was 
summoned  as  trustee.  Heard  upon  the  report  of  a  commis- 
sioner at  the  June  term,  1892,  Tyler,  J.,  presiding.  Judg- 
ment/rt?yZ?rwa  that  the  trustee  was  chargeable  for  $437.50. 
The  defendant  and  trustee  except. 

The  plaintiffs  sought  to  make  the  trustee  chargeable  with 
certain  personal  property  received  by  him  under  a  deed  from 
James  D.  Corliss  and  wife.  It  appeared  that  on  the  20th 
day  of  May,  1891,  the  said  James  D.  Corliss  was  the  owner 
of  a  certain  farm  in  Tunbridge,  containing  about  eighty 
acres,  with  the  ordinary  farm  buildings,  stock  and  farming 
utensils,  and  on  that  day  by  the  joint  deed  of  himself  and 
wife,  conveyed  this  property  to  the  trustee,  Richardson.  The 
said  Corliss  and  wife  were  at  that  time  residing  upon  other 
premises  owned  by  them,  and  had  not  resided  upon  the 
premises  in  question  since  January  ist,  1890. 

The  deed  was  in  form  a  warranty  deed.  It  did  not  ap- 
pear from  the  commissioner's  report  whether  or  not  the  deed 
itself  was  expressed  to  be  a  trust  deed,  but  Richardson  testi- 
fied that  he  did  hold  the  property  in  trust  under  said  deed, 
and  the  commissioner  found  such  to  be  the  fact.  As  to 
whose  benefit  the  property  was  held  for  by  the  trustee,  the 
master  reported  as  follows : 

"The  conveyance  was  made  to  the  trustee  in  trust,  but 
for  whom  there  is  no  proof  except  what  appears  from  the 
trustee's  disclosure. 

"The  counsel  for  the  defendant  claims  that  the  disclosure 
of  the  trustee  is  proof  of  the  fact  that  he  held  the  property 
conveyed  to  him  in  trust  for  the  wife,  but  I  do  not  so  find. 

"At  the  request  of  the  counsel  for  the  defendant  I  submit 
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this  question  as  to  the  effect  of  the  trustee's  disclosure  on  this 
point  to  the  court." 

The  trustee  testified  upon  his  disclosure  that  at  the  time 
of  the  execution  of  the  conveyance,  Corliss  and  his  wife  came 
to  his  house  for  the  purpose  of  giving  him  a  deed  of  their 
farm  and  stock  ;  that  Corliss  said  that  he  owed  his  wife 
some  money ;  that  she  owned  something  in  the  farm  ;  that 
he  thought  it  was  a  little  over  $i,8oo,  and  that  the  farm  and 
other  property  were  no  more  than  sufficient  to  compensate 
her ;  that  he  had  previously  turned  over  the  property  to  her, 
but  had  not  done  it  in  a  legal  way,  and  that  he  wanted  the 
deed  made  then  for  that  purpose. 

The  defendant  claimed  that  the  wife  owned  some  kind  of 
an  interest  in  this  property  by  virtue  of  some  previous  ar- 
rangement or  understanding  between  himself  and  his  wife  ; 
but  the  commissioner  found  against  the  defendant  upon  this 
point,  and  that  the  wife  had  at  the  time  of  the  conveyance  no 
other  interest  in  the  property  than  such  as  might  arise  from 
the  fact  that  she  was  the  wife  of  the  defendant. 

The  defendant  further  claimed  that  the  wife  had  let  him 
have  money  from  time  to  time  for  which  he  was  indebted  to 
her  at  the  time  of  the  conveyance.  Upon  this  question  the 
commissioner  reported  as  follows  : 

''During  their  married  life  the  wife  of  the  defendant  had 
let  the  defendant  have  various  sums  of  money,  some  of  which 
he  had  not  repaid  her.  It  amounted  to  $1,500  on  the  ist 
day  of  January,  1892.  A  good  share  of  this  she  had  earned 
before  she  was  married  and  some  of  it  her  sisters  gave  her 
and  the  balance  was  accumulated  interest.-  The  parties  had 
been  married  35  years. 

**  This  money  as  it  came  into  the  hands  of  the  defendant  he 
had  used  for  his  ow^n  purposes  and  converted  to  his  own  use,^ 
but  I  find  that  there  was  an  agreement  that  the  husband 
should  pay  the  money  back  to  her." 

On  the  first  day  of  January,  1890,  the  defendant,  Corliss, 
leased  this  property  to  Joel  Y.  and  J.  G.  Peavey  for  one 
year,  and  on  the  first  day  of  January,  1891,  renewed  this  lease 
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for  another  year ;  and  the  Peaveys  were  in  possession  of 
both  the  real  estate  and  personal  property  at  the  time  of  the 
conveyance.  Upon  the  day  of  the  conveyance  the  trustee, 
Richardson,  wrote  the  Peaveys  that  he  wished  them  to  carry 
on  the  farm  in  the  same  manner  they  had  agreed  to  with  Mr. 
Corliss,  saying  that  Corliss  would  act  as  his  agent  and  that 
whatever  he  might  agree  upon  with  them  would  be  right. 
At  this  time  the  Peaveys  did  not  know  that  the  property  had 
been  conveyed,  and  did  not  know  that  the  defendant  had 
parted  with  the  title  to  the  farm  until  the  28th  day  of  May, 
1891,  when  Corliss  told  the  tenants  that  he  had  conveyed  it. 
The  Peaveys  occupied  the  premises  until  the  expiration  of 
their  lease,  always  refusing  to  recognize  the  title  of  the  trus- 
tee, Richardson,  to  the  property,  or  to  treat  with  him  in 
reference  to  the  property,  and  at  the  expiration  of  the  lease 
turned  over  the  property  to  the  defendant  Corliss. 

On  the  first  day  of  January,  1892,  the  trustee,  Richardson, 
executed  to  Salter  &  Son  a  lease  of  the  premises  conveyed 
to  him,  together  with  certain  personal  property,  and  Salter 
&  Son  went  into  possession  under  this  lease.  They  received 
possession  of  certain  personal  property,  being  the  same  per- 
sonal property  in  substance  which  had  been  conveyed  by 
Corliss  and  wife  to  the  trustee  and  which  had  been  turned 
back  by  the  Peaveys  to  the  defendant,  Corliss,  at  the  expira- 
tion of  their  lease.  In  addition  to  the  personal  property 
mentioned  in  the  conveyance  there  was  certain  hay  and  corn- 
fodder  which  the  tenants  under  the  terms  of  their  lease  had 
turned  back  to  the  defendant  at  the  expiration  of  the  term. 
The  commissioner  found  that  the  value  of  the  property  re- 
ceived by  Salter  &  Son  was  $350,  and  that  the  value  of  the 
personal  property  named  in  the  deed  to  the  trustee  was  $625. 

The  commissioner  further  reported  that  the  defendant 
owned  another  piece  of  land  near  the  premises  in  question, 
upon  which  certain  corn,  corn-fodder  and  india  wheat  was 
raised  in  the  summer  of  1890  and  1891,  which  was  fed  out 
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to  the  stock  on  the  place  deeded  to  the  trustee  after  the  con- 
veyance was  made,  and  that  the  value  of  this  was  $87.50. 

y.  D.  Denison  for  the  trustee. 

The  disclosure  of  the  trustee  was  proof  tending  to  show 
that  the  deed  was  in  trust  for  the  wife.  Haseltine  v.  Page 
and  Tr,y  4  Vt.  49. 

y,  K,  Darling  for  the  plaintiff. 

This  court  will  not  examine  the  disclosure  of  the  trustee 
for  proof  of  facts  not  found  by  the  commissioner.  Haseltine 
V.  Page^  4  Vt.  49;  Schofield  v.  Whitey  29  Vt.  330;  Love- 
joy  V.  Lee,  35  Vt.  430,  432. 

Since  this  property  was  conveyed  away  to  prevent  the 
plaintiff  from  attaching  it,  the  trustee  is  liable.  Crane  v. 
Stickles,  15  Vt.  252  ;  Knight  v.  Packer,  72  Am.  Dec.  388, 
I  Bea.  214. 

Nor  is  it  material  that  the  trustee  should  have  knowledge 
of  the  defendant's  fraudulent  intent  in  the  making  of  the 
conveyance.  Stickney  v.  Crane  and  Tr,,  35  Vt.  89;  Lee  v. 
Fizz,  37  Cal.  328. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  only  question  for  consideration  re- 
gards the  liability  of  the  trustee.  Before  service  of  the  writ 
upon  him  he  had  conveyed  to  him  by  a  deed  from  the  de- 
fendant and  his  wife  a  farm  and  certain  personal  property. 
He  neither  paid  anything  nor  agreed  to  pay  any  thing  for  the 
property  conveyed.  The  commissioner  reports  :  **The  con- 
veyance was  made  to  the  trustee  in  trust,  but  for  whom  there 
is  no  proof,  except  what  appears  from  the  trustee's  disclos- 
ure. The  counsel  for  the  defendant  claims  that  the  disclos- 
ure of  the  trustee  is  proof  of  the  fact  that  he  held  the  prop- 
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erty  conveyed  to  him  in  trust  for  the  wife,  but  I  do  not  so 
find."  Just  what  the  commissioner  means  by  this  finding  is 
uncertain.  He  may  mean  that  the  disclosure  is  inadmissible 
proof,  or  insuflScient  proof  to  establish  that  fact,  or  that  it 
contained  nothing  tending  to  establish  it.  We  are  inclined 
to  think  he  meant  the  last,  because  he  says  there  was  no 
proof  for  whom  the  trust  was  except  what  appears  in  the  dis- 
closure. There  being  no  other  proof,  if  the  disclosure  tended 
to  establish  that  the  trust  was  in  favor  of  the  wife,  he  ought 
to  have  so  found.  We  think  the  disclosure  contained  evi- 
dence that  was  admissible  and  which  tended  to  establish  that 
the  conveyance  was  for  the  benefit  of  the  wife.  When  the 
conveyance  was  being  made  the  defendant  and  wife  said  that 
the  defendant  owed  her  for  borrowed  money  —  which  is  found 
to  be  true — that  the  property  conveyed  really  belonged  to  her, 
that  years  before  the  defendant  undertook  to  convey  it  to  her 
but  did  not  do  so  in  a  legal  way,  and  that  the  deed  was  given 
in  trust  for  the  money  he  owed  her.  What  they  then  said 
accompanied,  was  explanatory  and  part  of  the  act  being  done 
and  was  admissible  in  evidence  as  a  part  of  the  res  gestae. 
If  for  this  purpose  the  conveyance  was  not  a  general  assign- 
ment for  the  benefit  of  creditors,  it  was  for  the  benefit  of  the 
wife,  one  creditor.  If  the  defendant  owed  his  wife  an  honest 
debt,  as  the  commissioner  has  found  he  did,  he  had  the  right 
to  convey  the  property  to  the  defendant  in  trust,  to  be  used 
for  the  payment  of  such  debt.  He  had  the  right  to  prefer 
the  payment  of  that  debt  over  that  of  plaintiffs,  whether 
their  debt  was  secured  or  unsecured.  The  property  conveyed 
to  the  extent  of  the  wife's  debt,  and  to  that  extent  only,  by 
such  conveyance  would  be  placed  beyond  the  reach  of  the 
plaintiffs.  By  proper  proceedings  they  could  avail  them- 
selves of  the  excess,  if  any,  for  the  payment  of  their  debt. 
If  the  conveyance  was  understood  by  all  the  parties  to  it,  in- 
cluding the  wife,  to  be  a  mere  cover  to  prevent  the  property 
from  being  attached  and  taken  for  the  payment  of  the  debt 
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<lue  the  plaintiffs,  and  to  take  care  of  the  defendant,  it  would 
be  fraudulent  and  void.  But  if  the  defendant  made  the  con* 
veyance,  moved  thereto  by  a  purpose  to  take  care  of  himself, 
as  found  by  the  commissioner,  and  if  the  wife  and  trustee 
did  not  make  or  take  the  conveyance  for  such  purpose,  but 
for  the  honest  purpose  of  holding  and  using  the  property 
conveyed  for  the  payment  of  the  debt  which  the  defendant 
owed  her,  they  could  hold  the  property  although  such  hold- 
ing prevented  the  plaintiffs  from  attaching  and  taking  it  for 
the  payment  of  such  notes  as  did  not  enter  into  the  foreclos- 
ure suit.  Lyon  v.  Rood^  12  Vt.  233  ;  Root  v.  Reynolds^  32 
Vt.  139;  Leach  v.  Francis^  41  Vt.  670.  If  the  trust 
should  be  found  established,  unless  it  should  be  further 
found  that  the  wife  and  trustee  made  and  took  the  convey- 
ance only  for  the  purpose  of  taking  care  of  the  defendant, 
and  not  for  the  honest  purpose  of  securing  the  payment  of 
the  defendant's  debt  to  her,  then  the  trustee  has  nothing  in 
his  hands  which  the  plaintiffs  could  hold,  until  the  wife's 
debt  is  paid.  The  commissioner  submitted,  as  we  construe 
his  report,  to  the  court  whether  the  trustee's  disclosure  was 
evidence  to  establish  the  trust  in  favor  of  the  wife.  Hence 
the  question  is  properly  before  this  court.  Neither  the  county 
court  nor  this  court  can  find  any  facts  from  this  evidence. 
It  can  only  determine  that  it  was  proper  evidence  to  be  re- 
ceived and  weighed  by  the  commissioner,  tending  to  estab- 
lish the  trust  in  favor  of  the  wife.  The  case  must  therefore 
be  reversed  and  be  sent  back  to  have  this  evidence  consid- 
ered by  the  commissioner.  It  is  his  province  to  say  what 
weight  may  be  given  to  it.  It  is  contended  that  the  facts 
found  b)'^  the  commissioner  do  not  show  any  indebtedness  from 
the  defendant  to  his  wife.  We  think  otherwise.  He  finds  that 
she  let  him  have  money  from  time  to  time,  some  of  which  he 
had  not  repaid  her.  This  is  finding  that  the  husband  received 
it  as  her  money,  and  not  as  belonging  to  him  by  marital 
right.     He  also  finds  that  the  defendant  used  this  money'for 
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his  own  purposes  and  converted  it  to  his  own  use,  "  but  I 
find  that  there  was  an  agreement. that  the  husband  should 
pay  the  money  back  to  her."  He  also  says  the  money  so 
had  and  not  repaid  amounted  to  $1,500,  January  i,  1892. 
The  fair  construction  of  all  his  findings  is  that  the  husband's 
agreement  to  pay  the  money  so  received  was  made  at  the 
time  he  received  the  money,  because  he  received  it  as  her 
money.  Hence  on  the  facts  found  the  husband  ow^ed  the 
wife  a  debt  for  the  payment  of  whith  the  property  in  the 
trustee's  hands  could  beholden. 

As  the  case  must  go  back  for  further  findings  in  reference 
to  whether  the  trust  was  for  the  payment  of  the  wife's  debt, 
the  other  points  made  in  argument  are  of  minor  importance. 
No  claim  is  made  that  the  trustee  can  be  held  for  the  real 
estate  conveyed. 

We  do  not  think  the  facts  found  show  that  any  of  the  per- 
sonal property  came  into  the  trustee's  hands  except  what  he 
turned  over  to  his  tenants,  Salter  &  5on. 

The  trustee  was  not  a  purchaser  or  consumer  of  any  of 
this  personal  property,  nor  is  it  found  that  he  had  converted 
any  of  it  into  money.  No  money  judgment  could  be  ren- 
dered against  him  for  it.  At  most  the  judgment  should  be 
that  he  should  deliver  to  the  sheriff  the  specific  articles,  to 
be  sold  on  the  execution  against  the  defendant.  The  corn, 
corn-fodder  and  india  wheat  raised  in  the  summer  of  1891 
had  been  fed  to  the  stock,  some  if  not  all  of  which  would  be 
delivered  to  the  sherift  if  the  trustee  is  liable  therefor.  The 
trustee  never  became  indebted  to  the  defendant  in  any  way 
for  any  of  this  property.  It  is  only  through  the  rights  of 
the  defendant  except  for  his  fraud,  if  there  was  fraud  in  the 
conveyance,  against  the  trustee,  that  the  plaintiffs  can  hold 
any  of  the  property.  If  the  conveyance  is  void  because  of 
fraud,  the  trustee  holds  the  personal  property  as  a  naked  de- 
positary. After  service  he  would  be  bound  to  care  for'  and 
use  the  personal  property  deposited  in  his  hands  with  rea- 
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sonable  care  and  prudence.  If  in  the  exercise  of  such  pru- 
dence any  of  it  should  be  converted  into  money,  it  would  be 
the  duty  of  the  trustee  to  receive  and  account  for  the  money. 
To  that  extent  a  money  judment  could  be  rendered  against 
him.  But  the  case  does  not  show  that  the  trustee  had  con- 
verted any  of  the  personal  property  received  into  money. 
judgment  reversed  and  cause  remanded. 


EVERSON  &  CO. 

V. 

INTERNATIONAL  GRANITE  COMPANY'. 


Rutland  County,  1893, 


Before:  Tyler,  Munson,  Start  and  Thompson,  JJ. 
Contract  of  sale.     Mistake  as  to  -price.     Foreman. 

1.  Where  a  proprietor,  having  no  personal  knowledge   of  "his 

business,  in  reliance  upon  his  foreman,  gives  a  price  which 
he  supposes  to  be  correct,  but  which  is  in  fact  too  small, 
owing  to  a  mistake  of  the  foreman,  the  proprietor  is  en- 
titled to  the  same  relief  against  the  mistake  as  though, 
having  knowledge  of  the  business,  he  had  made  it  himself. 

2.  If  the  vendor,  by  a  mistake  which  is  the  result  of  oversight  or 

error  in  computation,  quotes  a  price  below  the  true  one,  and 
the  vendee  accepts  it  knowing  of  the  mistake,  the  contract 
of  sale  will  not  be  enforced. 
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3.  Where  the  trial  court  finds  the  fact  of  a  mistake  and  gives 
judgment  against  the  validity  of  the  contract,  it  will  be 
presumed,  on  exception,  that  the  mistake  was  of  such  a 
nature  as  to  warrant  the  judgment. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  court  at 
the  September  term,  1892,  Taft,  J.,  presiding.  Judgment 
for  the  defendant.     The  plaintiffs  except. 

It  appeared  from  the  findings  of  fact  and  the  letters  re- 
ferred to  that  the  plaintiffs  contracted  in  writing  with  the 
defendant  to  furnish  them  two  granite  monuments  for  $115 
each  ;  that  the  contract  was  made  on  the  part  of  the  defend- 
ant by  its  treasurer,  who  at  that  time  was  unacquainted  with 
the  business,  had  no  personal  knowledge  of  the  price  of 
what  he  was  selling,  but  relied  upon  the  estimate  of  his 
foreman  for  that  information,  and  so  informed  plaintiffs  at 
the  time  the  contract  was  made ;  that  the  price  given  by 
the  foreman  was,  owing  to  some  mistake,  the  nature  of 
which  did  not  clearly  appear,  $100  too  small  on  each  monu- 
ment, and  that  the  plaintiffs  contracted  with  knowledge  of 
this  mistake. 

y.  C.  Baker  for  the  plaintiffs. 

The  contract  expressed  exactly  what  the  parties  intended 
it  should.  That  the  defendant  was  ignorant  of  the  price  of 
its  wares  is  no  defence.  Railroad  v.  yackson^  24  Conn. 
514;  Hecht  V.  Batchellery  147  Mass.  335;  Griffin  v. 
a  Neil,  48  Kan.  117. 

C  A.  Prouty  for  the  defendant. 

The  defendant  intended  to  give  the  plaintiffs  the  true 
price  of  these  monuments.  B}'  mistake  of  its  foreman  it  did 
not,  and  the  plaintiffs  contracted  knowing  this.  They  can- 
not enforce  the  contract  thus  made,  i  Benj.  Sales,  s.  610; 
Winchester  v.  Howard,  97  Mass.  304 ;  Harntan  v.  Foley, 
62  Wis.  584. 
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MUNSON,  J.  It  is  said  in  the  statement  of  facts  that  the 
contract  sued  upon  was  made  by  a  member  of  the  defendant 
firm  who  had  no  personal  knowledge  of  the  prices  of  mon- 
uments, and  who  was  acting  under  a  mistake  of  fact  as  to 
the  price  of  the  monuments  sold.  Certain  letters  of  the  de- 
fendant firm,  written  after  the  making  of  the  contract,  are 
referred  to  as  a  part  of  the  statement  of  facts.  We  under- 
stand this  to  mean  that  the  letters  are  embodied  in  the  state- 
ment as  showing  the  nature  of  the  mistake  and  how  it  came 
to  be  made.  It  appears  from  the  letters  that  the  sale  was  made 
at  prices  given  by  the  defendants'  foreman,  and  that  the 
mistake  occurred  in  his  estimates. 

The  partner's  ignorance  of  the  prices  of  the  goods  sold  by 
his  firm  is  not  the  controlling  feature  of  the  case.  The 
rights  and  liabilities  of  the  proprietor  of  a  business  are  not 
to  be  determined  solely  from  a  consideration  of  the  knowl- 
edge which  he  personally  has  of  the  business.  He  is  en- 
titled to  conduct  a  business  of  which  he  is  ignorant,  in 
reliance  upon  the  experience  and  knowledge  of  an  employe. 
In  a  business  thus  conducted  the  mistake  of  the  employe  is 
not  to  be  imputed  to  the  ignorance  of  the  proprietor.  The 
member  of  the  defendant  firm  who  concluded  this  contract 
did  not  undertake  to  transact  the  business  upon  his  own 
knowledge,  but  acted  solely  upon  the  estimates  furnished  by 
the  foreman.  The  firm  is  entitled  to  the  same  relief  from 
the  consequences  of  a  mistake  made  by  its  foreman  that  it 
would  have  been  entitled  to  if  the  foreman  had  been  a  mem- 
ber of  the  firm  and  had  closed  the  contract  himself.  The 
determination  of  the  case  depends  upon  the  view  which  may 
be  taken  of  the  mistake  made  by  the  foreman. 

The  mistake  in  this  case  is  certainly  not  identical  with  that 
in  Harran  v.  Foley ^  62  Wis.  584.  There  the  error  was  in 
failing  to  give  the  price  which  the  seller  had  decided  upon. 
The  seller  had  certain  figures  in  mind  and  intended  to  give 
them,  but  by   a   mere  slip  of  the  tongue,  which  the  buyer 
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understood  to  be  such,  he  gave  other  figures.  While  think- 
ing of  one  thing  he  said  another,  and  the  buyer  knew  that 
what  he  said  was  not  what  he  had  in  mind.  In  this  case 
there  was  no  difficulty  in  holding  that  the  minds  of  the  par- 
ties did  not  meet  upon  the  price  named. 

The  mistake  relied  upon  in  Griffin  v.  (JNeil^  48  Kan. 
117,  diflfered  somewhat  from  the  one  above  considered.  In 
this  case  the  vendor  claimed  that  his  price  was  determined 
by  footing  incorrectly  an  itemized  valuation  of  the  property 
offered  for  sale,  and  that  the  buyer  was  looking  upon  the 
paper  while  he  was  making  the  addition.  Here  the  vendor 
gave  the  figures  he  intended  to  give,  but  the  figures  were 
the  result  of  an  error  in  his  computation.  The  court  was  of 
opinion  that  the  buyer  could  not  take  advantage  of  a  miscal- 
culation of  this  character  of  which  he  had  knowledge. 

A  similar  mistake  was  considered  in  Webster  v.  Cecily  30 
Beav.  62,  which  was  a  suit  for  specific  performance.  The 
defendant,  who  had  already  refused  to  sell  certain  land  to 
the  plaintiff's  agent  for  £2,000,  wrote  the  plaintiff'  offering 
to  sell  it  for  £1,100;  and  the  plaintiff  at  once  mailed  an 
acceptance  of  the  offer,  on  reading  which  the  defendant  dis- 
covered his  mistake.  The  property  consisted  of  five  par- 
cels, the  total  price  of  which  the  defendant  arrived  at  by 
placing  a  valuation  upon  each  parcel  and  adding  the  several 
items.  By  failing  to  carry  one  from  the  third  column  he 
made  a  footing  of  £1,100  instead  of  £2,100;  and  in  his 
haste  to  dispatch  the  offer  by  the  first  post,  he  incorporated 
this  footing  into  his  letter  without  noticing  the  error.  The 
court  refused  to  decree  specific  performance. 

The  mistake  in  the  case  at  bar  was  not,  as  in  the  case  first 
cited,  the  unconscious  statement  of  a  price  different  from  the 
one  determined  upon.  The  defendants'  foreman  gave  the 
figures  he  had  decided  to  give.  The  mistake  lay  in  the 
process  by  which  he  arrived  at  the  figures  given.  It  is  not 
fully  stated  what  the  nature  of  his  mistake  was.     If  it  suf- 


Digitized  by 


Google 


662       EVERSON  &  CO.  v.  INT.  GRANITE  CO.       [65 


ficiently  appears  that  it  was  merely  an  error  in  computation, 
the  case  cannot  be  distinguished  from  the  other  two  cases 
cited. 

It  is  evident  that  the  doctrine  of  these  cases  cannot  be  ex- 
tended to  cover  those  mistakes  which  result  from  the  ven- 
dor's ignorance  of  his  business.  The  law  does  not  under- 
take to  so  regulate  the  transactions  of  men  that  one  who  is 
thoroughly  informed  shall  obtain  no  advantage  over  one 
who  is  not.  The  buyer  is  not  obliged  to  disclose  to  the 
seller  his  better  knowledge  of  the  cost  or  market  value  of 
the  property  he  proposes  to  buy.  His  purchase  will  be 
valid,  notwithstanding  his  knowledge  that  the  seller  is  acting 
under  an  erroneous  belief  in  regard  to  some  matter  which 
enters  into  the  determination  of  the  price.  A  dealer  is  ex- 
pected to  know  the  amount  and  cost  of  the  material  and 
labor  required  for  the  article  which  he  contracts  to  deliver. 
An  error  which  rests  in  the  vendor's  want  of  judgment  or 
information  in  these  matters  must  be  carefully  distinguished 
from  those  of  the  character  above  indicated. 

The  court  below  found  that  the  agreement  to  furnish  the 
monuments  was  the  result  of  a  mistake  as  to  the  price,  and 
rendered  judgment  for  the  defendants.  It  nowhere  appears 
that  the  mistake  was  due  to  the  foreman's  ignorance  of  the ' 
business.  The  term  used  is  more  naturally  applied  to  errors 
of  computation  and  oversight,  and  was  doubtless  employed 
by  the  court  as  properly  and  sufficiently  descriptive  of  such 
an  error.  And  when  it  is  considered  that  the  difference 
was  nearly  half  the  actual  price,  and  an  even  hundred  dol- 
lars, there  seems  to  be  no  room  to  doubt  that  the  foreman's 
error  was  such  as  were  made  in  Griffin  v.  G'Neil  and  Web^ 
ster  V.  Cecily  above  cited.  In  any  event  it  must  be  so  treated 
as  the  case  stands ;  for  the  court  having  found  that  the  de- 
fendants acted  under  a  mistake,  and  rendered  judgment  in 
their  favor,  it  is  to  be  presumed,  nothing  appearing  to  the 
contrary,  that  the  mistake  found  was  such  as  justified  the 
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judgment.  Poultney  v.  Glover^  23  Vt.  328;  Burton  v. 
Barlow's  Est.y  55  Vt.  434;  Sfaulding  v.  Warner^  57  Vt. 
654;  Bates  V.  SabtUy  64  Vt.  511.  It  appearing  then  that 
the  error  in  the  foreman's  estimates  was  one  of  computation 
and  oversight  merely,  and  that  the  mistake  was  known  to 
the  plaintiffs,  we  hold  that  the  suit  cannot  be  maintained. 
yudgnient  affirmed. 


PETER  FISHER  v.  ALBERT  BERNARD. 


Chittenden  County,  1893. 


Before:   Ross,  Ch.  J.,  Taft,  Munson  and  Start,  JJ. 

Annulment  of  marriage.     Age  of  consent. 

Under  R.  L.  s.  2,349,  providing  for  the  annulment  of  a  marriage 
when  either  party  had  not,  at  the  time  of  contracting  the 
marriage,  attained  "the  age  of  legal  consent,"  the  period 
of  disability  is  determined  by  the  common  law,  and  is,  in 
case  of  the  female,  twelve  years. 

Petition  to  annul  a  marriage  for  the  reason  that  the  female 
party  had  not  arrived  at  the  age  of  legal  consent.  Trial  by 
court  at  the  September  term,  1892,  Rowell,  J.,  presiding. 
It  appeared  that  the  female  was  more  than  twelve  years  old 
at  the  time  the  marriage  was  contracted,  and  the  court  held 
as  matter  of  law  that  she  had  then  attained  the  age  of  legal 
consent  and  dismissed  the  petition.     The  petitioner  excepts. 

y.  E*  Cushman  for  the  petitioner. 
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By  the  age  of  legal  consent  is  meant  the  age  at  which  a 
female  can  legally  consent  to  carnal  intercourse,  and  that, 
by  statute  in  Vermont,  is  fourteen  years.  People  v.  Slacks 
15  Mich.  193,  199;  Shafier  v.  State^  20  Ohio  i. 

M,  IT,  Alexander  for  the  petitionee. 

The  age  of  legal  consent  is  that  fixed  by  the  common  law, 
or  twelve  years.      Pool  v.  Pratt^  i   D.  Chip.  252;  Bish., 
Mar.  &  Div.,  s.  145  ;  Parton  v.  Hervey^  i  Gray  119;  Mil-- 
ford  V.   Worcester^  7  Mass.  48. 

MUNSON,  J.  The  petitioner  seeks  an  annulment  of  the 
marriage  of  his  daughter,  contracted  when  she  was  thirteen 
years  of  age,  on  the  ground  that  she  was  then  within  the 
period  of  disability.  R.  L.  2,349  provides  for  the  annul- 
ment of  a  marriage  when  either  party  had  not,  at  the  time 
of  the  marriage,  attained  "the  age  of  legal  consent."  By 
No.  63,  acts  of  1886,  the  age  under  which  a  female  person 
was  held  incapable  of  consenting  to  unlawful  carnal  knowl- 
edge was  raised  to  fourteen  years,  and  the  petitioner  con- 
tends that  this  alteration  effects  an  extension  of  the  period 
within  which  a  female  child  is  disabled  from  contracting 
marriage. 

From  1 791  to  1886  the  age  of  consent  as  regards  unlawful 
carnal  knowledge  was  fixed  by  statute  at  eleven  years.  At 
common  law  males  under  fourteen  and  females  under  twelve 
were  incapable  of  contracting  a  binding  marriage.  Our 
statutes  regulating  the  solemnization  of  marriages  have 
never  given  the  limit  of  incapacity'.  The  provisions  for 
annulment  contained  in  R.  L.  2,349  ^"vere  first  enacted  in 
1839,  with  that  relating  to  *'the  age  of  legal  consent**  in  its 
present  form.  This  was  the  first  appearance  of  the  phrase 
in  our  statutes  upon  the  subject  of  marriage.  It  has  never 
been  used  in  those  relating  to  unlawful  carnal  knowledge. 
The  question  raised  by  the  petitioner's  contention  is  whether 
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this  phrase  refers  to  the  age  of  consent  as  established  by  the 
statute  relating:  to  unlawful  carnal  knowledge,  or  to  the  age 
of  capacity  to  contract  marriage  as  determined  by  the  com- 
mon law. 

It  is  insisted  that  it  has  always  been  the  legislative  inten- 
tion that  the  age  of  capacity  of  a  female  child  to  contract 
marriage  should  be  the  same  as  that  of  her  ability  to  consent 
to  unlawful  carnal  knowledge ;  that  when  the  latter  period 
was  fixed  at  eleven  years  by  the  act  of  1791  it  was  under- 
stood that  this  enabled  her  to  contract  a  binding  marriage  at 
the  same  age;  that  this  was  the  period  referred  to  as  "the 
age  of  legal  consent"  in  the  statutory  provision  for  annul- 
ment enacted  in  1839  5  and  that  when  the  statute  relating  to 
unlawful  carnal  knowledge  was  subsequently  amended  by 
raising  the  age  of  consent,  this  carried  with  it  the  limit  of 
incapacity  to  contract  a  binding  marriage.  These  views  are 
not  based  upon  any  special  legislative  expression,  but  upon 
general  considerations  regarding  the  protection  of  female 
children,  and  the  purpose  of  the  legislature  to  subserve  this 
end.  Some  of  the  suggestions  made  are  largely  met  by  the 
fact  that  a  marriage  can  be  annuled  only  on  an  application 
in  behalf  of  a  party  who  was  not  of  the  required  age.  No 
case  seems  to  have  arisen  calling  for  a  judicial  consideration 
of  the  question ;  but  it  may  be  noticed  that  the  opinion  in 
Poolv.  Pratt^  I  D.  Chip.  252,  shows  that  counsel  had  as- 
sumed that  the  age  of  capacity  to  contract  marriage  was  that 
of  the  common  law,  and  contains  nothing  to  indicate  that 
the  court  entertained  a  different  view. 

The  argument  that  the  legislature  cannot  have  fixed  the 
age  of  consent  to  unlawful  carnal  knowledge  at  eleven 
years,  with  an  understanding  that  the  disability  to  contract 
lawful  marriage  should  continue  until  twelve,  can  have 
little  weight,  in  view  of  the  fact  that  the  English  law  pre- 
sented a  similar  discrepancy.  While  twelve  was  the  age  of 
capacity  to  contract  marriage,  the  statute,  18  Eliz.  c.  7,  lim- 
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ited  the  offence  of  carnal  knowledge  with  consent  to  chil- 
dren under  ten.  4  Bl.  212.  But  independently  of  this  con- 
sideration, it  would  be  difficult  to  ascribe  to  the  legislature 
the  intention  claimed,  in  view  of  a  provision  contained  in 
our  statutes  when  the  first  act  relating  to  the  knowledge  of 
female  children  with  consent  was  passed.  In  an  enactment 
of  1783,  entitled  *' An  act  against  adultery,  polygamy  and 
fornication,"  it  was  provided  that  so  far  as  the  act  related  to 
polygamy  it  should  not  extend  to  any  one  by  reason  of  a 
former  marriage  entered  into  ' '  within  the  age  of  consent, 
that  is  to  say,  the  man  fourteen  years  of  age  and  the  woman 
twelve."  Slade's  State  Papers,  473.  This  phraseology  was 
retained  in  the  different  revisions  until  that  of  1839,  when 
the  statement  of  age  was  omitted,  leaving  the  general  refer- 
ence standing  alone,  as  now  found  in  R.  L.  4,243.  It  thus 
appears  that  we  have  had  since  1783  the  phrase  "  age  of 
consent "  in  use  with  reference  to  the  marriage  relation ;  and 
from  1783  until  1839  ^  legislative  declaration  that  this  age 
of  consent  was  the  same  as  at  common  law. 

It  may  be  true  that  the  phrase  **  age  of  legal  consent"  is 
sometimes  applied  to  the  age  of  consent  established  by  the 
statute  relating  to  unlawful  carnal  knowledge  ;  but  we  find 
nothing  to  indicate  that  the  legislature  used  it  with  reference 
to  that  limit  in  providing  for  a  sentence  of  nullity,  or  supposed 
that  in  raising  the  age  of  consent  by  the  act  of  1886  it  was 
effecting  a  like  change  in  the  age  of  capacity  to  contract 
marriage.  There  is  certainly  no  difficulty  in  believing  that 
the  legislature  intended  by  the  latter  statute  to  guard  a  fe- 
male child  from  unlawful  carnal  knowledge  for  a  time  after 
she  is  capable  of  contracting  a  binding  marriage.  We  hold 
that  the  period  of  disability  to  contract  marriage  is  that  of 
the  common  law. 

judgment  affirmed. 
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E.  D.  KEYES  &  CO.  v.  ALLEN  AND  MAYNARD. 


Rutland  County,  1893. 


Before:     Tyler,  Munson,  Start  and  Thompson,  JJ. 

yoinl  promise.     Consider  aiton.     Statute  of  frauds. 

I .  If  one  promises  for  himself  and  another  jointly,  having  no 
authority  from  the  other,  the  promise  will  bind  him  alone. 

2-  H.  &  M.,  being  insolvent,  executed  a  mortgage  of  their  entire 
property  to  defendant,  which  recited  that  the  mortgagors 
owed  certain  debts  which  the  defendant  had  assumed  and 
agreed  to  pay,  and  was  conditioned  to  indemnify  the 
defendant  against  all  loss  in  that  respect.     Held^ 

i^d)  That  the  mortgage  was  a  good  consideration  for  a  promise 
by  the  defendant  to  pay  the  plaintiffs  one  of  the  debts  of 
H.  &  M.  to  them. 

(3)  That  it  was  immaterial  whether  the  entire  property  mort- 
gaged was  sufficient  to  pay  the  entire  indebtedness  of  H.  & 
M. 

(c)  That  the  promise  was  an  independent  promise  and  not  within 
the  statute  of  frauds. 

(</)  That  an  intention  upon  the  part  of  the  defendant  not  to  bind 
himself  beyond  the  value  of  the  property,  would  not  affect 
the  plaintiffs  unless  communicated  to  them. 

Assumpsit.  Heard  upon  the  report  of  a  referee  at  the  Sep)- 
tember  term,  1892,  Taft,  J.,  presiding.  Judgment  for  the 
defendant  Maynard,  and  against  the  defendant  Allen,  who 
excepts. 

On  July  1, 1889,  the  firm  of  Humphrey  &  Macomber,  who 
had  been  and  were  then  engaged  in  trade  at  Fair  Haven, 
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were  owing  a  considerable  number  of  debts  and  were  in  fact 
insolvent.  Among  other  debts  was  one  to  the  defendant 
Maynard  and  another  to  defendant  Allen.  For  the  purpose 
of  securing  the  payment  of  these  debts  and  giving  them 
time  to  work  out  their  other  debts,  Humphrey  &  Macom- 
ber  on  July  i,  executed  three  chattel  mortgages,  covering 
their  entire  firm  property,  one  to  each  of  the  defendants  in- 
dividually to  secure  their  aforesaid  individual  debts,  and  a 
third  to  the  defendants  jointly. 

The  condition  of  the  last  mortgage  was  as  follows  : 

*'  Provided,  however,  that  it  is  a  condition  of  the  foregoing 
sale,  assignment  and  transfer,  that  whereas  said  Humphrey 
&  Macomber  have  outstanding  several  partnership  creditors  ; 
and  whereas,  the  said  Allen  and  Maynard  have  assumed 
and  agreed  to  pay  such  indebtedness  to  said  partnership 
creditors :  Now,  know  ye,  that  if  the  said  Humphrey  & 
Macomber,  their  heirs  or  assigns,  shall  pay  or  cause  to  be 
paid  unto  the  said  Allen  and  Maynard  on  demand  such  sum 
or  sums  of  money  as  the  said  Allen  and  Maynard  may  pay 
from  time  to  time  to  liquidate  such  partnership  indebtedness, 
and  shall  on  demand  indemnify  the  said  Allen  and  Maynard 
against  all  damages  that  may  accrue  to  them  under  said  ob- 
ligation ;  and  also  keep  said  property  fully  insured  against 
damage  from  fire  in  good  insurance  companies,  and  also  pay 
all  taxes  assessed  against  said  property,  then  this  instrument 
to  be  null  and  void,  otherwise  to  be  of  full  force  and  effect." 

At  the  time  this  mortgage  was  executed  the  defendants 
had  promised  to  endorse  the  notes  of  Humphrey  &  Ma- 
comber, and  had  actually  endorsed  some. 

The  plaintiflfs  were  creditors  of  Humphrey  &  Macomber 
and  soon  after  the  execution  of  the  mortgage  applied  to  the 
defendants  and  requested  them  to  sign  a  note  for  the  amount 
their  due.  The  defendant  Maynard  refused  to  sign  any  notes 
or  to  say  much  about  it.  The  defendant  Allen  did  not  sign 
a  note  but  told  the  plaintiffs  that  they,  the  defendants,  had 
the  property  and  should  pay.  The  referee  found  that  the 
defendant  Maynard  never  promised  the  plaintiffs  to  pay  them 
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this  debt  and  never  authorized  the  defendant  Allen  to  prom- 
ise in  his  behalf ;  that  the  defendant  Allen  did  promise ; 
that  in  the  making  of  said  promise  he  intended  to  bind 
himself  and  Maynard  jointly  ;  that  he  did  not  intend  to  prom- 
ise unconditionally,  but  only  to  the  value  of  the  property 
mortgaged  them  ;  but  that  the  plaintiffs  were  justified  in 
understanding  that  the  promise  was  absolute,  and  refrained 
from  beginning  proceedings  in  insolvency  against  the  part- 
nership upon  the  strength  of  it. 

Geo.  M.  Fuller  for  the  defendants. 

The  plaintiffs  cannot  sue  upon  the  contract  of  the  mort- 
gage for  they  were  not  parties  to  it.  Dicey  Par.  ss.  10-38  ; 
Phelps  el  aL  v.  Conant^  30  Vt.  277  ;  Crampton  v.  BallarcTs 
Admr.^  10  Vt.  251. 

There  is  no  enforceable  promise  from  the  defendant  to 
plaintiffs. 

{a)  There  was  no  consideration.  Mellen  v.  Whiffle^ 
I  Gray  317  ;  Dow  v.  Clark^  7  Gray  201  ;  Millard  v.  Bald- 
win^ 3  Gray  486. 

(^)  It  was  within  the  statute  of  frauds,  ^inn  v.  Han- 
ford^  I  Hill  82  ;  Houlditch  v.  Milne^  3  Esp.  86 ;  Curtis  v. 
Browriy  5  Cush.  488 ;  Chater  v.  Beckett^  7  Term  201 ;  JVr/- 
son  V.  Braynton^  3  Met.  396 ;  Cross  v.  Richardson^  30  Vt. 
641  ;  Sampson  v.  Hoberi^  28  Vt.  697  ;  Fullani  v.  Adams ^ 
37  Vt.  391  ;  Brandt  Suretyship,  s.  51,  p.  64. 

Geo,  E.  Lawrence  for  the  plaintiffs. 

The  mortgage  is  a  sufficient  memorandum  in  writing  to 
take  the  case  out  of  the  statute.  Gilbert  v.  Vail^  60  Vt. 
261. 

There  was  a  good  consideration.  Wait  v.  Waity  28  Vt. 
250;  Smith  V.  Rogers^  35  Vt.  140;  La^nfson  v.  Hobartj 
28  Vt.  697  ;    Cross  v.  Richardson^  30  Vt.  641 ;    Templeton 
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V.  Basconty  33  Vt.  132 ;  Elwood  v.  Monk^  5  Wend.  235  ; 
Farley  v.  Cleveland^  4  Cowen  432 ;  Barker  v.  BuckliUy  2 
Denio  45  ;  yustice  v.  Talmany  86  Penn.  St.  147  ;  Merrill 
V.  Engle&by^  28  Vt.  150. 

The  promise  was  an  original  one  and  not  within  the  stat- 
ute. Farrall  v.  Cleveland ^  4  Cowen  432  ;  Arnold  v.  Ly- 
many  17  Mass.  400 ;  Lawrence  v.  Foxy20  N.  Y.  268  ;  Lamp- 
man  V.  Hobarty  28  Vt.  697 ;  Temfleton  v.  Bascomy  33  Vt. 
132. 

MUNSON,  J.  The  chattel  mortgage  taken  by  the  defend- 
ants covered  all  the  property  of  the  firm  of  Humphrey  & 
Macomber.  It  contained  a  recital  that  the  firm  had  several 
creditors  whose  indebtedness  the  defendants  had  assumed 
and  agreed  to  pay.  It  was  conditioned  for  the  repayment 
of  such  sums  as  the  defendants  might  advance  in  liquidat- 
ing this  indebtedness.  Soon  after  the  mortgage  was  exe- 
cuted the  plaintiffs  called  upon  the  defendants  with  refer- 
ence to  the  payment  of  their  claim.  Maynard  made  no 
promise  of  payment;  but  Allen  said  he  understood  they 
were  holden  for  the  account  and  that  they  should  pay  it. 
Relying  upon  this  promise,  the  plaintiffs  refrained  from 
filing  a  petition  in  insolvency. 

It  has  been  found  that  Maynard  did  not  authorize  the  mak- 
ing of  this  promise  to  the  plaintiffs,  and  a  judgment  in  his 
favor  has  been  rendered  below.  This  determination  as  to 
Maynard's  liability  does  not  affect  the  liability  of  his  co-de- 
fendant. It  is  true  that  Allen  promised  payment  as  of  an 
obligation  resting  equally  upon  himself  and  Maynard;  but, 
as  he  had  no  authority  to  bind  Maynard,  his  promise  must 
be  given  the  same  effect  as  if  made  for  himself  alone.  If 
the  promise  is  such  as  will  support  an  action,  the  plaintiffs 
are  entitled  to  a  judgment  against  Allen  for  the  full  amount 
of  their  claim.      Greene  v.  Burtouy  59  Vt.  423. 

The  promise  was  not  invalid  for  want  of  consideration. 
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The  receipt  of  property  from  one  person  for  the  benefit  of 
another  will  sustain  a  promise  of  payment  to  the  person  for 
whose  benefit  the  property  is  received.  It  is  said,  however, 
that  all  the  property  mortgaged  by  Humphrey  &  Macomber 
was  exhausted  in  the  payment  of  claims  for  which  the  de- 
fendants had  given  their  indorsements  before  the  making  ot 
this  promise  to  the  plaintiffs.  Assuming  that  this  sufficiently 
appears,  it  does  not  determine  that  the  promise  to  the  plaint- 
iffs was  without  consideration.  The  conveyance  of  the 
property  by  mortgage  was  a  consideration  for  the  promise, 
even  though  the  security  was  insufficient  to  cover  all  the  ob- 
ligations assumed.  Nor  was  the  conveyance  deprived  of 
this  effect  by  the  course  of  the  defendants  in  permitting  the 
mortgagors  to  sell  the  goods  and  apply  the  avails.  This 
manner  of  disposing  of  the  mortgaged  property  will  not  en- 
able the  mortgagees  to  say  that  they  have  received  nothing 
from  the  debtors. 

An  enforcement  of  the  promise  is  not  barred  by  the  stat- 
ute of  frauds.  The  defendants  having  assumed  the  pay- 
ment of  the  partnership  debts  in  consideration  of  the  mort- 
gage, and  the  defendant  Allen  having  thereupon  promised 
to  pay  this  debt,  the  case  presented  is  not  one  within  the  stat- 
ute. The  defendants  had  placed  themselves  under  a  valid 
obligation  to  pay  the  debts  of  the  firm  before  the  making  of 
this  promise  to  the  plaintiffs.  The  undertaking  of  the  de- 
fendants, as  recited  in  the  mortgage,  was  'not  contingent 
upon  a  disposal  of  the  property,  nor  restricted  to  the  amount 
of  its  avails.  This  promise  to  the  plaintiffs  was  for  the  pay- 
ment of  a  debt  which  had  already  become,  by  arrangement 
with  the  debtor,  an  obligation  of  the  promissor.  A  promise 
to  pay  the  debt  of  another,  when  there  has  been  an  assump- 
tion of  the  debt  by  the  promissor,  in  consideration  of  a  con- 
veyance from  the  debtor,  is  to  be  treated  as  an  independent 
undertaking  notwithstanding  the  continuance  of  the  original 
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liability.  Wait  v.  Watt  28  Vt.  350;  Fullam  v.  Adams,  37 
Vt,  391 ;    Bailey  v.  Bailey,  56  Vt.  400. 

The  finding  that  Allen  in  making  this  promise  to  the 
plaintiffs  did  not  intend  to  make  himself  liable  for  the  pay- 
ment of  anything  more  than  might  be  realized  from  the 
property  of  the  firm  is  not  suflScient  to  relieve  him  from  lia- 
bility. It  appears  that  the  promise  was  absolute  in  terms 
and  that  the  plaintiffs  had  no  reason  to  believe  it  was  in- 
tended to  be  otherwise ;  and  that  they  in  fact  regarded  the 
undertaking  as  absolute,  and  relied  upon  it  as  such  to  their 
detriment.  It  is  certain  that  these  findings  leave  no  ground 
upon  which  the  defendant  can  now  be  permitted  to  assert  an 
intended  limitation  which  he  failed  to  express. 

Judgment  affirmed. 
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CHARLES  E.  BRAGG  v.  FRANK  LARAWAY. 


Lamoille  County,   1893. 


Before:     Ross,  Ch.  J.,  Rowell  and  Munson,  JJ. 

Adverse  possession.     Actual  occupancy.    J^o  visible  bound- 
ary.    Right  of  action  without  damage.      Charge 
of  court.     Evidence. 

1.  One,  without  title  or  color  of  title,  may  acquire  title  by  ad- 

verse possession  up  to  a  certain  line,  although  he  never  has 
maintained  a  visible  and  notorious  boundary  along  the  line, 
provided  he  has  had  such  an  actual  possession  up  to  it 
as  would  otherwise  perfect  his  title  in  that  manner. 

2.  If  the  charge  below   proceeds  upon  the  theory  that  the  evi- 

dence tended  to  show  a  certain  fact,  the  supreme  court  will 
assume  that  it  did  so  tend,  unless  the  exceptions  affirma- 
tively show  the  contrary. 

3.  Although  the   plaintiff's  land   was  by  the  terms  of  his  deed, 

which  was  on  record,  bounded  on  the  north  by  the  land  of 
the  defendant,  and  there  was  on  that  side  a  visible  bound- 
ary line  between  the  two,  still  the  plaintiff  might  acquire 
title  by  actual  adverse  occupancy  north  of  his  north  line. 

4.  An  action  of  qua,  clau.  will  lie  for  an  entry  upon  the  lands  of 

another  although  no  actual  damage  is  shown. 

5.  A  charge  should  be  construed  in  view  of  the  evidence  and  the 

jury  must  be  presumed  to  have  so  understood  it,  and  when 
it  is  evident  from  a  consideration  of  the  whole  charge  as 
applied  to  the  case  that  the  jury  were  not  misled,  the  judg- 
ment will  be  affirmed. 

6.  The  declarations  of  a  former  owner  of   land  as  to   its  bound- 

aries, made  after  he  has  parted  with  his  title,  are  not  ad- 
missible. 
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This  was  an  action  trespass  quare  clausum.  Plea,  the 
general  issue.  Trial  by  jury  at  the  December  term,  1892, 
Taft,  J.,  presiding.  Verdict  for  the  plaintiff  and  judgment 
on  verdict.     The  defendant  excepts. 

The  plaintiff  declared  against  the  defendant  for  breaking 
and  entering  a  part  of  lot  No.  5  in  Waterville,  occupied  by 
the  plaintiff  as  a  sugar-place. 

The  defendant  was  the  owner  of  lot  No.  id.  It  was  con- 
ceded that  lot  No.  5  was  bounded  by  lot  No.  10  upon  the 
north,  and  the  controversy  was  wheth^  the  locus  in  ques- 
tion was  a  part  of  lot  No.  5  or  lot  No.  10.  The  plaintiff 
claimed  that  the  north-west  corner  of  lot  No.  5  was  a  hem- 
lock tree ;  w^hile  the  defendant  contended  that  this  corner 
was  about  thirty-three  rods  farther  south.  It  appeared  that 
between  this  hemlock  tree  and  the  point  where  the  defend- 
ant claimed  the  line  to  bg^  there  was  a  ledge  running  easterly, 
that  in  this  ledge  w^  an  opening  along  which  a  fence 
had  been  maintained  for  some  time  and  that  the  plaintiffs 
fence  on  the  east  ran  up  to  the  easterly  end  of  this  ledge. 

The  defendant  contended  that  this  ledge,  with  the  fence  in 
the  opening  and  the  plaintiff's  fence  on  the  easterly  end,  con- 
stituted the  visible  boundary  line  which  marked  the  northerly 
line  of  lot  No.  5. 

In  making  out  his  title  the  plaintiff  introduced  certain 
deeds  and  the  defendant  claimed  that  under  these  deeds  the 
plaintiff  did  not  own  to  the  north  line  of  lot  No.  5.  The 
court  held  that  under  the  deeds  the  plaintiff  did  take  to  the 
north  line  of  lot  No.  5,  wherever  that  line  might  be,  and  so 
instructed  the  jury,  to  which  the  defendant  excepted. 

As  before  stated,  the  plaintiff  claimed  that  the  true  north 
line  of  lot  No.  5  was  at  the  hemlock  tree,  and  that  the  deeds 
carried  him  as  the  owner  of  lot  No  5  to  this  line ;  but  he 
still  further  claimed  that  if  he  had  by  deed  neither  title  nor 
color  of  title  to  the  land  lying  north  of  the  ledge  and  south 
of  the  line  where  he  claimed  it  to  be,  nevertheless  he  had 
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acquired  a  title  to  that  land  by  adverse  possession  ;  and  h 
introduced  evidence  tending  to  show  that  he  had  cut  trees 
and  sugarwood,  tapped  some  trees  and  exercised  other  acts 
of  possession  over  this  land  lying  north  of  the  ledge. 

It  did  not  appear  that  there  had  ever  been  any  line  run- 
ning easterly  from  the  hemlock  tree  until  about  two  years 
before  the  beginning  of  this  suit,  when  the  plaintiff  had 
marked  a  line  through  from  the  hemlock  tree.  The  defend- 
ant contended  that  the  possession  of  the  plaintiff  would  be 
bounded  by  the  visible  line  which  he  maintained  in  the  ledge 
and  the  fences,  and  that  he  would  not  acquire  title  by  ad- 
verse possession  any  further  north  than  this  line ;  that  in 
order  to  enable  him  to  acquire  title  by  adverse  possession  up 
to  the  hemlock  tree  line  it  was  necessary  that  he  maintain 
some  sort  of  a  visible  and  notorious  line  there,  and  requested 
the  court  to  so  instruct  the  jury.  Upon  this  point  the  court 
did  instruct  the  jury  as  follows,  to  which  the  defendant  ex- 
cepted : 

"  Later  surveys  indicate  where  the  corners  are  claimed  to 
have  been  and  are  now,  and  the  lot  lines  generally  in  connec- 
tion with  the  matter,  those  that  would  be  material  in  deter- 
mining where  the  corner  of  lot  No.  5  and  lot  No.  10  happens 
to  be.  Of  course  it  is  upon  this  testimony  that  you  must  de- 
termine where  that  line  is.  The  plaintiff  has  a  deed  of  cer- 
tain land  which  is  described  as  the  sugar-place.  The  con- 
struction of  that  deed  is  for  the  court  and  the  court  tell  you 
that  we  think  he  has  what  is  called  color  of  title  to  this 
land  extending  to  the  lot  line,  the  line  between  No.  5  and 
No.  10 ;  that  is,  that  his  deed  under  which  he  claims  de- 
scribes land  running  up  to  that  line.  And  as  no  question  is 
made  by  the  defendant  it  is  conceded  that  he  is  in  possession, 
that  is  in  actual  possession  of  the  sugar-place  south  of  the 
ledge,  as  a  part  of  the  land  that  is  covered  by  his  deed. 

*'  If  he  is  in  the  possession  of  a  part  of  the  land  covered 
by  his  deed  the  law  says  that  he  is  in  possession,  construct- 
ive possession,  of  all  the  land  that  is  embraced  in  his  deed; 
so  that  he  would  have  a  right  to  recover  in  this  action  for 
any  trespasses  committed  south  of  the  true  lot  line  of  No.  5. 
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So  if  the  cutting  of  trees  that  has  been  testified  to  was  south 
of  the  true  line ;  that  is,  if  the  true  line  is  the  hemlock  tree 
line,  andiiis  admitted  that  the  cutting  was  south  of  that  line, 
then  the  plaintiff  is  entitled  to  recover  in  respect  to  that  cut- 
ting. Of  course  if  the  cutting  was  north  of  the  true  line,  the 
actual  line  between  those  lots,  he  is  not  entitled  to  recover 
in  respect  to  that  cutting  unless  he  satisfies  you,  and  the 
burden  is  upon  the  plaintiff  to  make  out  his  case,  to  satisfy 
you  upon  all  these  questions,  unless  he  satisfies  you  that  he 
is  entitled  to  the  land  where  those  trees  were  cut,  the  land  to 
the  hemlock  tree,  by  adverse  possession,  which  I  will  now^ 
state  to  you. 

*'The  plaintiff  claims  that  irrespective  of  the  true  line,  if 
the  true  line  was  at.  the  ledge  or  south  of  the  ledge,  if  that 
line  was  there,  that  he  has  been  in  adverse  possession  of  the 
land  bej'ond  the  true  line  and  up  to  the  hemlock  tree  line 
for  fifteen  years.  His  testimony  tends  to  show  that  he  took 
possession  of  the  land  soon  after  his  deed,  which  I  think  was 
in  1874,  ^"^  continued  in  possession  until  the  time  of  bring- 
ing this  action,  which  was  a  period  of  more  than  15  years; 
and  there  was  some  testimony  tending  to  show  a  possession, 
perhaps  to  a  farther  point  than  the  line  claimed  by  the  de- 
fendant, in  the  grantor  of  the  plaintiff,  ihat  is,  John  Codding, 
while  he  owned  it ;  but  the  plaintitFs  testimonj'  tends  to  show 
that  he  was  in  possession  after  he  obtained  it  until  1891  ;  that 
he  was  in  what  is  called  adverse  possession  of  the  land  for 
the  time  which  is  necessary  by  the  statute  to  give  a  party 
the  legal  right  to  it. 

'*If  he  was  in  actual  adverse  possession  of  the  land  for  fif- 
teen years,  to  this  line  he  claims,  he  is  now  the  legal  owner 
of  it,  whatever  the  title  upon  the  record  may  appear  to  be. 
To  constitute  an  adverse  pos-^ession  for  that  time,  so  as  to 
bar  the  real  owner  from  making  or  asserting  his  claim,  it 
must  be  an  actual  possession,  a  foothold  upon  the  land,  as  it 
is  called,  an  actual  entry  upon  it  or  a  standing  upon  it. 

'*Itis  to  be  determined,  too,  in  a  large  measure,  by  the  char- 
acter and  location  of  the  land ;  the  purposes  to  which  it 
might  be  put  and  for  which  the  land  could  be  used  in  the 
condition  in  which  it  is  in,  the  use  to  which  it  could  natu- 
rally be  put.  Of  course,  in  case  of  a  lot  of  that  kind,  tim- 
bered land  upon  the  mountains,  you  would  not  expect  that 
a  man  would  plant  a  garden  there  every  year  or  use  it  in 
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such  a  manner ;  but  if  a  sugar  orchard,  the  proper  time  for 
the  occupation  of  that,  as  we  all  know,  is  in  the  spring,  not  in 
the  fall  or  late  summer ;  and  if  it  was  used  for  cutting  fire- 
wood, or  used  for  that  purpose  only,  or  in  connection  with 
a  man's  house,  or  timbered  lands  in  connection  with  his  mill, 
why,  you  would  expect  it  would  be  used  for  the  cutting  of 
fire-wood  in  the  usual  and  ordinary  manner,  and  for  the  cut- 
ting of  lumber  in  the  way  in  which  lumber  is  ordinarily  and 
usually  cut.  The  posssssion  of  it  should  not  be  going  upon 
the  land  in  a  stealthy  manner  and  at  odd  times,  but  it  must 
be  a  foothold  upon  the  land,  as  it  is  called,  by  the  persons 
actually  using  it  continuously  for  the  purposes  to  which  such 
land  is  ordinarily  and  usually  put.  It  must  be  a  continuous 
one.  x\  party  cannot  claim  a  piece  of  land,  occupy  it  for 
five  years  and  then  cease  the  occupation  of  it  and  be  out  of 
the  possession  of  it  for  any  time,  any  length  of  time,  for  one 
year  or  five,  and  then  come  into  possession  of  it  afterwards 
and  tack  his  later  possession  to  the  earlier  possession.  That 
will  not  do  in  making  a  fifteen  years'  possession.  It  must  be  a 
fifteen  years'  continuous  possession.  It  must  be  exclusive  pos- 
session, that  is,  he  must  be  in  possession  of  it  against  all  the 
w^orld ;  a  distinct,  exclusive  possession.  It  must  be  a  hos- 
tile possession.  He  must  claim  it  against  everybody,  against 
all  the  world.  It  must  be  open  and  notorious.  He  must, 
as  it  has  been  said,  keep  his  flag  flying.  It  must  be  such  a 
possession,  so  open  and  notorious,  as  will  notify  the  real 
owner  of  the  land,  the  one  that  has  title  to  it,  that  there  is 
some  one  on  his  premises,  occupying  it  and  making  claim  to 
it.  He  must  act  in  such  a  manner  as  to  intimate  to  the 
proper  owner  that  some  one  is  there  occupying  his  land. 
You  have  heard  what  the  plaintiff'  says  with  reference  to  it. 
You  have  heard  his  testimony  with  reference  to  cutting  the 
trees  for  timber.  And  it  appears  that  he  cut  his  sugar-wood 
there  at  different  times,  or  at  some  years  at  least ;  that  he 
tapped  some  trees,  as  I  understood  him,  upon  the  easterly 
end  of  the  land,  and  possibly  some  between  the  two  ledges 
where  the  fence  was.  Of  course  it  is  for  you  to  determine 
what  the  facts  are  in  these  respects  from  his  testimony  and 
from  any  testimony  upon  that  subject  in  the  case  and  see 
what  his  acts  were,  what  he  did  do,  what  he  did  do  in  re- 
spect to  cutting  those  trees,  the  sugar-wood  or  dead  spruces, 
which  I  think  were  referred  to  as  cut  for  sugar-wood,  and 
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determine  what  the  character  and  nature  and  extent  of  his 
possession  was  there  at  that  time.  If  it  was  adverse,  an  ad- 
verse possession,  claiming  it,  claiming  to  own  it  for  the  full 
period  of  fifteen  years,  he  would  become  the  owner  of  it,  the 
legal  owner ;  but  to  constitute  it  an  adverse  possession,  as  I 
have  told  you,  it  must  have  been  an  actual,  continuous,  ex- 
clusive, hostile,  open  and  notorious  possession  of  the  prem- 
ises. If  you  find  such  a  possession  from  the  testimony,  the 
plaintiff  is  entitled  to  the  land,  irrespective  of  where  the  true 
line  was  or  is." 

It  appeared  on  trial  that  the  defendant,  previous  to  the  be- 
ginning of  the  suit,  had  made  a  survey  of  lot  No.  lo,  and 
had  run  a  line,  which  he  called  the  true  line,  south  of  the 
hemlock  tree  line ;  that  in  running  this  line  he  marked  the 
trees  in  the  course  of  the  line,  doing  no  further  damage 
than  such  marking  of  the  trees  would  occasion. 

The  defendant  requested  the  court  to  charge  that  the  run- 
ning of  this  line  was  not  a  breaking  and  entering  of  the 
plaintiff's  close.  This  the  court  declined  to  do  and  instructed 
the  jury  that  if  the  defendant  ran  the  line  through  there  as 
he  admitted  he  did,  and  the  land  was  the  land  of  the  plaint- 
iflf,  then  the  plaintiff  would  have  a  right  of  action  to  recover 
of  the  defendant  at  least  nominal  damages,  even  though  he 
acted  in  good  faith.  To  the  charge  in  this  respect  the  de- 
fendant excepted. 

The  court  instructed  the  jury  upon  the  subject  of  damages, 
that  if  they  found  the  line  to  be  where  the  plaintiflf  claimed 
it,  and  that  the  defendant  entered  upon  the  plaintifi's  land, 
as  the  evidence  tended  to  show  he  did,  the  plaintiff  would 
have  no  right  to  recover  exemplary  damages,  unless  the  ac- 
tion of  the  defendant  in  entering  upon  the  land  was  wil- 
ful and  malicious ;  but  that  if  the  defendant  acted  wilfully 
and  "  if  in  doing  what  he  did  he  admitted  that  the  line  was 
north  of  what  he  claimed,  if  he  entered  upon  the  premises 
and  committed  this  trespass,  knowing  that  he  was  a  tres- 
passer;  if  he  did  it  in  a  wilful  and  malicious  manner,"  then 
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the  jury  might  award  exemplary  damages.  To  the  charge 
of  the  court  upon  the  subject  of  exemplary  damages  the  de- 
fendant excepted. 

There  was  no  evidence  in  the  case  tending  to  show  that 
the  defendant  at  any  time  admitted  that  the  line  was  further 
north  than  as  he  claimed  it. 

.  The  jury  returned  a  general  verdict  for  the  plaintiff,  and 
also  returned  the  following  special  verdict : 

**  Where  is  the  line  between  lots  number  5  and  10,  the 
hemlock  tree  line,  the  ledge  line,  the  one  marked  through 
the  sugar-place,  or  in  what  other  place? 

* 'Answer.     Hemlock  tree  as  a  line. 

J.  T.  Jewett,  Foreman. 

**  Did  you  include  any  exemplary  damages  in  your  ver- 
dict? 

* 'Answer.     Yes. 

Stumpage,  $17.80 

Exemplary  I4«58 

$32.38 

J.  T.  Jewett,  Foreman. 

"  Has  the  plaintiff  been  in  adverse  possession  of  the  land 
as  far  north  as  the  hemlock  tree  line  for  fifteen  years  ? 
"Answer.     Yes. 

J.  T.  Jewett,  Foreman.^^ 

The  defendant  offered  to  prove  that  the  plaintiff's  grantor 
said  repeatedly,  after  he  had  parted  with  title  to  the  land, 
that  he  never  claimed  any  land  north  of  the  ledge.  The 
court  excluded  this  testimony  and  the  defendant  excepted. 

P.  K.  Gleed  and  //.  M.  McFarland  for  the  defendant. 

The  court  should  have  instructed  the  jury  that  there  was 
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no  evidence  tending  to  show  such  a  possession  north  of  the 
ledge  as  would  give  the  plaintiff  title  by  adverse  user.  Hap- 
good  V.  Burt^  4  Vt.  155  ;  Swift  v.  Gage^  26  Vt.  224  ;  Wells 
v.  Austin^  59  Vt.  157  ;  Sotile  v.  Barlow^  49  Vt.  329;  Smith 
v.  Higher^  12  Vt.  113. 

Geo.  M.  Powers  for  the  plaintiff. 

The  jury  found  specially  that  the  plaintiff  had  acquired 
title  by  adverse  possession,  and  there  was  evidence  tending 
to  show  this.  There  was  no  error  in  the  charge  upon  this 
subject.  Partch  v.  Sfooner^  57  Vt.  583  ;  Wells  v.  Austin^ 
59Vt.  157. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  declaration  describes  the  locus  as  be- 
ing *'  part  of  the  northern  fourth  of  lot  No.  5  in  said  Water- 
ville,  occupied  by  the  plaintiff  as  a  sugar-place."  Plaintiff's 
deed  from  John  Codding  and  wife,  dated  March,  1874,  P^^" 
ports  to  convey  twenty  acres,  more  or  less,  called  the  sugar- 
place,  being  a  part  of  lot  No.  5  in  Waterville,  bounded  by 
the  lands  of  certain  persons  named.  Plaintiff  claimed,  and 
introduced  evidence  tending  to  show,  that  the  northwest  cor- 
nor  of  said  lot  is  a  certain  hemlock  tree ;  while  the  defend- 
ant claimed,  and  introduced  evidence  tending  to  show,  that 
the  true  north  line  of  said  lot  is  about  33  rods  south  of  the 
hemlock  tree.  It  was  admitted  that  between  these  two  points 
there  is  a  ledge  extending  easterly  across*  the  land,  with  an 
opening  in  it,  and  that  in  this  opening  a  fence  had  been 
maintained  for  many  years  ;  that  plaintiff's  sugar-place  came 
up  to  the  foot  of  this  ledge ;  and  that  the  fence  on  the  east 
side  of  plaintiffs  land,  mentioned  in  the  deed  of  February  4, 
1867,  from  John  Codding  to  Joel  Codding,  ran  east  to  this 
ledge  and  stopped.  The  only  line  running  east  from  the 
hemlock  tree  is  a  marked-tree  line,  made  by  the  plaintiff 
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about  two  years  before  the  time  of  trial.  Plaintiff  claimed 
that  his  deed  gave  him  title  up  to  this  line,  which  he 
claimed  to  be  the  north  line  of  No.  5  ;  but  if  it  did  not,  nor 
color  of  title,  that  he  had  acquired  title  up  to  that  line  by  ad- 
verse possession.  The  defendant  claimed  that  the  plaintiff 
had  neither  title  by  deed,  color  of  title,  nor  title  by  adverse 
possession,  north  of  the  ledge. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show 
that  in  the  spring  of  1876  he  cut  sugar-wood,  dry  spruces, 
and  such  other  timber  as  he  wanted,  as  high  up  as  the  hem- 
lock tree ;  that  he  cut  a  portion  of  his  sugar-wood  there, 
above  and  below  the  ledge ;  that  he  sold  some  ash  timber 
that  stood  above  the  ledge,  which  was  cut  the  first  fall  he 
went  there,  and  that  he  cut  some  logs  on  the  disputed  strip. 
Plaintiff  offered  no  testimony  that  he  had  maintained  any 
notorious  or  visible  line  as  far  north  as  the  hemlock  tree, 
and  admitted  that  he  had  run  no  line  of  any  kind  east  from 
that  tree  except  the  marked-tree  line  aforesaid.  The  defend- 
ant requested  the  court  to  charge  that  the  acts  of  the  plaint- 
iff north  of  the  ledge  and  the  fence  in  the  opening  were  not 
sufl[icient  to  give  him  title  by  adverse  possession  to  any  land 
north  of  the  natural  and  visible  boundary  of  ledge  and  fence. 
The  court  refused  to  charge  as  requested,  but  charged  that 
if  plaintiff  had  neither  title  by  deed  nor  color  of  title  north 
of  the  ledge,  he  could,  nevertheless,  acquire  title  north  of  it 
to  the  hemlock-tree  line  by  adverse  possession. 

It  is  now  claimed  that  the  court  erred  in  refusing  to  charge 
as  requested  and  in  charging  as  it  did,  for  that  there  was 
not  such  a  visible,  notorious,  open  boundary  running  easterly 
from  the  hemlock  tree  as  would  notify  the  world  that  the 
plaintiff  was  claiming  to  that  line,  wherever  on  the  lot  he 
cut. 

If  the  exceptions  mean  that  the  plaintiff  offered  no  testi- 
mony to  show  a  notorious,  open,  visible  and  distinct  pos- 
session as  far  north  as  the  hemlock-tree  line,  it  was  certainly 
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error  to  charge  that  he  could  acquire  title  up  to  that  line  by 
adverse  possession  ;  for  nothing  is  better  settled  than  that 
those  elements  must  characterize  a  possession  in  order  to  ripen 
it  into  title.  But  we  do  not  understand  the  exceptions  to  mean 
that,  but  to  mean  that  the  plaintiff  did  not  offer  to  show  that  he 
had  ever  made  a  line  through  there  by  building  a  fence,  mark- 
ing trees,  setting  monuments,  or  the  like,  until  he  made  the 
marked-tree  line  about  two  years  before  the  time  of  trial. 
The  whole  charge  on  this  branch  of  the  case  goes  upon  the 
ground  that  there  were  other  visible,  notorious,  and  well  de- 
fined evidences  of  adverse  possession  up  to  the  marked-tree 
line  ;  for  the  court  told  the  iury  that  the  plaintiff  must  have 
had  a  foothold  on  the  land  continuously,  and  that  his  pos- 
session of  it  must  have  been  actual,  exclusive,  hostile,  open, 
notorious,  and  distinct  up  to  that  line.  If  the  testimony  tended 
to  show  all  this,  it  was  enough  in  that  regard ;  and  that  it  did 
so  extend  we  must  assume,  as  the  exceptions  do  not  show 
that  it  did  not. 

Lot  No.  lo  adjoins  No.  5  on  the  north,  and  is  owned  and 
occupied  by  the  defendant.  It  is  claimed  that  the  plaintifFs 
deed,  which  was  on  record,  referred  and  restricted  his  pos- 
session to  lot  No.  5,  and  that  the  court  should  have  charged 
as  requested,  that  the  ledge  and  the  fence  in  the  opening 
were  such  a  visible  and  notorious  boundary  that  the  owner 
of  No.  10  had  a  right  to  determine  by  inspection  that  the 
owner  of  the  sugar-place  was  claiming  no  land  north  of  that 
visible  boundary.  This  claim  is  based  on  the  contention 
made  below  that  the  ledge  is  the  north  line  of  No.  5,  and  is 
equivalent  to  claiming  that  there  was  no  testimony  tending 
to  show  adverse  possession  north  of  the  ledge,  which,  as  we 
have  said,  the  exceptions  do  not  show.  But  if  counsel  mean 
that  the  court  should  have  charged  that  the  owner  of  No.  10 
had  a  right  to  determine  by  inspection  whether  the  owner  of 
the  sugar-place  was  or  was  not  claiming  to  own  north  of  the 
ledge,  assuming  that  his  deed  did  not  carry  him  north  of  it, 
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the  court  did,  in  effect,  charge  that,  when  it  said  that  if 
plaintiff  had  neither  title  by  deed  nor  color  of  title  north  of 
the  ledge,  he  could,  nevertheless,  acquire  title  north  of  it  to 
the  hemlock-tree  line  by  adverse  possession,  and  that  his 
possession  must  have  been  so  open  and  notorious  as  to  no- 
tify the  real  owner  that  some  one  was  on  his  land,  occupy- 
ing and  making  claim  to  it. 

There  is,  then,  no  error  in  this  branch  of  the  case ;  and 
that  makes  it  quite  unnecessary  for  us  to  consider  whether 
the  court  erred  or  not  in  charging  that  plaintifFs  deed  des- 
cribes land  running  up  to  the  north  line  of  No.  5,  and  gives 
him  title  to  that  line,  for  the  question  of  adverse  possession 
was  submitted  to  the  jury  in  such  a  way  that  its  decision 
could  not  have  been  at  all  influenced  by  that  construction  of 
the  deed. 

As  to  liability  for  marking  the  line  through  plaintiff's  sugar- 
place,  defendant  says  de  minimis.  But  this  maxim  is  not  of 
universal  application,  but  is  often  limited  and  rendered  inappli- 
cable by  other  maxims,  and  especially  by  the  maxim  that  there 
is  no  wrong  without  a  remedy,  under  which,  when  it  is  material 
to  the  establishment  or  the  preservation  of  the  right  itself 
that  its  invasion  should  not  pass  with  impunity,  an  action 
lies,  although  no  actual  damage  has  been  sustained.  The 
test  seems  to  be  whether  the  act  complained  of  would,  if  re- 
peated, operate  in  derogation  of  the  right.  Hence  trespass 
qua.  clau.  is  maintainable  for  an  entry  upon  the  land  of  an- 
other, although  there  is  no  real  damage,  because  repeated 
acts  of  the  kind  might  be  used  as  evidence  of  title,  and 
thereby  the  right  of  the  plaintiff  might  be  injured.  Broom's 
Leg.  Max.  (*203)  ;  Taunton,  J.,  in  Marzetii  v.  Williams^ 
I  B.  &  Ad.  415;  Cole  V.  Drew^  44  Vt.  49;  FuUam  v. 
Stearns^  30  Vt.  443.  So  a  commoner  can  maintain  an  ac- 
tion for  injury  to  the  common  by  taking  away  manure  drop- 
ped thereon  by  the  cattle,  though  his  proportion  of  the  dam- 
age be  only  a  farthing,  for  py  repeated  acts  of  that  kind  a 
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mere  wrong-doer  might,  in  course  of  time,  establish  evi- 
dence of  a  right  of  common.  Pindar  v.  Wadsworth^  2 
East.  154.  In  Ilai'rof  v.  Hirst^  L.  R.  4  Exch.  43,  the  in- 
habitant householders  of  a  district  were  entitled  by  custom 
to  a  flow  of  water  to  a  spout  on  a  highway,  and  to  the  use 
of  the  water  in  their  houses  for  domestic  purposes.  x\  ripar- 
ian proprietor  through  whose  land  the  water  flowed  on  its 
way  to  the  spout,  on  various  occasions,  diverted  the  water  so 
as  sensibly  and  materially  to  diminish  its  flow,  and  various 
inhabitants  of  the  district  were  thereby  inconvenienced  by 
failing  to  obtain  water  at  the  spout  when  they  wanted  it. 
The  plaintiffs,  being  occupiers  of  a  house  in  the  district, 
brought  suit  against  such  riparian  proprietor  for  an  infringe- 
ment of  their  right,  but  the  jury  found  that  they  had  not 
personally  sustained  any  actual  inconvenience  from  the  want 
of  water.  ^  It  was  held,  nevertheless,  that  the  action  was 
maintainable,  inasmuch  as  the  acts  of  the  defendant,  if  con- 
tinued, would  be  evidence  of  a  right  in  derogation  of  the 
right  of  the  plaintiffs  as  inhabitants  of  the  district. 

The  court  charged  that  if  the  defendant,  in  doing  what  he 
did,  admitted  that  the  line  was  north  of  where  he  claimed  it 
to  be,  if  he  entered  upon  the  premises  and  committed  the 
trespasses  knowing  that  he  was  a  trespasser,  and  did  it  in  a 
wilful  and  malicious  manner,  exemplary  damages  could  be 
awarded.  This  is  claimed  to  be  error,  for  that  it  charged  a 
falsehood  into  the  case,  because  the  exceptions  show  that 
there  was  no  evidence  that  the  defendant  ever  admitted  the 
line  to  be  farther  north  than  he  claimed  it.  But  the  tenor  of 
the  whole  charge  on  this  subject  is  to  the  effect  that  the  de- 
fendant must  have  known  he  was  a  trespasser  in  order  to  the 
awarding  of  exemplary  damages ;  and  this  is  all  the  more 
clearly  so  because  there  was  no  testimony  tending  to  show 
admission  in  the  ordinary  sense  of  that  term.  The  language 
of  the  court  must  be  construed  to  some  extent  in  the  light  ol 
the  case  as  disclosed  by  the  testimony,  and  the  jury  must  be 
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presumed  to  have  construed  it  somewhat  in  that  light  also, 
and  we  think  there  is  no  fair  ground  for  saying  that  by  that 
remark  the  jury  was  given  license  to  conjecture  touching  a 
matter  concerning  which  there  was  no  proof,  or  was  other- 
wise misled. 

That  the  declarations  of  the  plaintiffs  grantor,  made  after 
he  had  parted  with  his  interest,  were  not  admissible,  is  too 
plain  to  warrant  discussion  or  the  citation  of  authorities. 

yudgment  affirmed. 
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INDEX. 


ABSENT  DEFENDANT.     See  JpsTicE  of  Peace  i. 
ACCORD  AND  SATISFACTION. 

1 .  The  plaintiff  had  a  claim  against  the  defendant  which  the 
defendant  disputed  and  refused  to  pay.  The  defendant  had  a 
claim  against  the  plaintiff  for  freight  charges  which  the  plaintiff 
insisted  were  illegal,  and  which  he  refused  to  pay  for  that  reason. 
The  defendant  brought  suit  for  its  freight.  Thereupon  all  mat- 
ters in  dispute  between  the  parties  were  settled  by  offsetting  the 
claims  of  the  parties,  and  the  payment  of  a  small  balance  by  the 
plaintiff.  Held^  that  this  was  an  accord  and  satisfaction,  and 
that  the  plaintiff  could  not  recover  the  amount  of  the  illegal 
freight  charges,  provided  the  defendant  made  its  above  claims  in 
good  faith.      Wilder  v.  St.  J.  and  Z.  C.  Rd,  Co.,  43. 

2.  The  plaintiff's  claim  was  for  the  construction  of  an  elevator 
upon  the  premises  of  the  defendant,  and  it  was  found  that  the 
defendant  had  agreed  to  pay  the  plaintiff  this  expense  before  the 
elevator  was  constructed.  Held,  that  this  would  not  preclude  the 
idea  that  the  defendant  denied  its  liability  in  that  particular  in 
good  faith,  for  the  defendant  might  have  honestly  believed  other- 
wise than  the  court  found.     lb. 

3.  It  was  admitted  that  the  rate  charged  the  plaintiff  was 
higher  than  that  charged  the  Fairbanks  company,  his  competitor, 
but  the  defendant  insisted  that  it  received  certain  advantages  in 
return  from  that  company  under  the  contract  with  it,  which  made 
the  rate  in  effect  equal.  Held,  that  whether,  as  matter  of  law, 
the  defendant  could  legally  make  the  lower  rate  under  the  circum- 
stances, it  might  honestly  suppose  that  it  could.     lb. 

4.  The  settlement  was  not  in  effect  merely  a  payment  of  the 
defendant's  claim  for  freight  charges,  but  a  compromise,  since 
each  party  was  fully  aware  of  the  claims  of  the  other.     lb. 

ACQUIESCENCE.     See  Partition  of  Lands  2. 
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ACTION. 

1.  Assumpsit  will  not  lie  for  the  breach  of  a  contract  under 
seal. 

2.  Nor  does  the  defendant  lose  the  right  to  raise  this  objection 
by  consenting  to  a  reference. 

ADMISSION.     See  Evidence  6  ;  Trial  7;  Estoppel  2. 
ADMINISTRATOR.     See  Insolvency  i,  2. 

ADVERSE  POSSESSION. 

1.  One,  without  title  or  color  of  title,  may  acquire  title  by  ad- 
verse possession  up  to  a  certain  line,  although  he  never  has  main- 
tained a  visible  and  notorious  boundary  along  the  line,  provided 
he  has  had  such  an  actual  possession  up  to  it  as  would  otherwise 
perfect  his  title  in  that  manner.     Bragg  v.  Laraway^  673. 

2.  Although  the  plaintiff's  land  was,  by  the  terms  of  his  deed, 
which  was  on  record,  bounded  on  the  north  by  the  land  of  the 
defendant,  and  there  was  on  that  side  a  visible  boundary  line  be- 
tween the  two,  still  the  plaintiff  might  acquire  title  by  actual  ad- 
verse occupancy  north  of  his  north  line.     lb, 

AGENCY. 

I.  Authority  to  the  president  of  the  plaintiff  bank  to  settle  the 
claim  of  S.  would  imply  authority  to  bind  the  bank  to  pay  the 
amount  of  this  claim  to  the  defendant,  to  whom  it  had  been  as- 
signed.    First  National  Bank  v.  Post^  222. 

AGE  OF  CONSENT.     See  Marriage  and  Divorce  8. 

ALIBI.     See  Evidence  24. 

AMENDMENT. 

1.  The  bill  not  being  framed  with  a  view  to  a  recovery  on 
this  ground,  the  cause  is  remanded,  with  leave  to  amend  upon 
such  terms  as  may  be  fixed  by  the  chancellor. 

2.  The  question,  when  an  amendment  is  for  the  same  cause  of 
action,  considered.     Daley  v.   Gates, 

3.  The  original  declaration  charged  that  the  defendant  had 
enticed  away  tlie  husband  of  the  plaintiff  per  quod  consortium 
amisit.     The  new  count  charged  criminal  conversation  with  him, 
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with  the  same  fer  quod.  Held^  for  the  same  cause  of  action. 
Ih. 

5*1^^  Criminal  Offences  i,  2. 

ANCILLARY  ADMINISTRATORS.  See  Executors  and 
Administrators  i. 

ANNULMENT  OF  MARRIAGE.  See  Marriage  and 
Divorce  8. 

ANSWER.     See  Evidence  7. 

APPEAL. 

The  county  court  may,  in  its  discretion,  allow  an  appeal  from 
the  judgment  of  a  justice  of  the  peace  defaulting  the  defendant, 
where  such  defendant,  a  town,  failed  to  appear  because  its  clerk, 
upon  whom  service  was  made,  mistook  the  writ  for  a  county 
court  writ,  and  did  not  notify  the  town  agent  of  the  return  day. 

*S"^tf  Sewer  i;  Highways  and  Bridges  5,  6,  7;  Book  Ac- 
count 3. 

ARBITRATION  AND  AWARD. 

1.  An  award  provided  that  the  defendant  should  pay  the  costs 
of  arbitration,  should  put  in  a  cylinder  tor  the  plaintiffs,  should 
pay  plaintiffs  $219.27  within  one  year  and  return  the  plaintiffs 
certain  small  saws,  and  that  thereupon  the  plaintiffs  should  de- 
liver to  the  defendants  certain  old  iron  and  a  shingle  machine. 
The  defendants  forthwith  paid  the  costs  and  attempted  to  put  in 
the  cylinder,  but  were  unreasonably  prevented  from  doing  so  by 
the  plaintiffs.  Held^  that  this  would  not  excuse  the  defendants 
from  the  performance  of  the  other  items  in  the  award  according 
to  its  terms.      Gray  it  Gilmore  v.  Reed^  178. 

2.  The  award  did  not  vest  the  title  to  the  iron  and  shingle 
machine  in  the  defendants,  and  the  plaintiffs  might,  upon  the 
neglect  of  the  defendants  to  perform,  appropriate  these  articles  to 
their  own  use  without  impairing  their  right  to  maintain  an  action 
upon  the  award.     lb, 

3.  But  in  that  event  they  would  be  entitled  to  recover  as  dam- 
ages not  the  whole  value  of  the  things  which  the  defendants  had 
neglected  to  perform,  but  the  difference  between  the  value  of 
those  things  and  the  value  of  the  old  iron  and  shingle  machine. 
lb, 
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4.  The  claimant  brought  suit  against  the  intestate  in  the  county 
court,  and  the  case  was  referred  under  a  rule  of  court.  Subse- 
sequently  the  parties  stipulated  that  all  matters  in  controversy  be- 
tween them  should  be  tried  by  the  referees,  thus  embracing  mat- 
ters which  could  not  be  tried  in  the  pending  suit,  and  such  a 
hearing  was  had,  and  the  referees  filed  their  report  in  court. 
Held^  that  the  hearing  was  in  effect  an  arbitration,  and  the  report 
final  between  the  parties  as  an  award  irrespective  of  what  became 
of  the  suit.     Re  Powers'  Est.^  399. 

5.  The  report  was  recommitted  to  the  referees  upon  motion  of 
the  claimant  for  the  consideration  of  a  new  item,  and  before  hear- 
ing the  intestate  died.  Thereupon  his  administrator,  who  had 
entered  to  defend,  called  out  the  referees  and  a  new  hearing  was 
had  against  the  protest  of  the  claimant  and  upon  the  insistence  of 
the  administrator.  The  referees  allowed  the  claimant  $295,  in 
respect  of  his  new  item,  and  their  second  report  was  also  filed  in 
the  county  court.  Held^  that  this  was  a  new  award  between  the 
estate  and  claimant.     lb, 

6.  Between  the  second  hearing  and  the  filing  of  the  second 
award  commissioners  were  appointed  for  the  allowance  of  claims 
against  the  estate  of  the  intestate,  and  the  suit  was  thereby  dis- 
continued. Held^  that  the  claimant  could  prove  the  $295  allowed 
him  by  the  second  award  as  a  debt  against  the  estate,     lb, 

ARREST. 

1.  Where  an  oflficer,  under  a  warrant  from  the  county  court 
commanding  him  to  arrest  the  respondent  and  have  him  before 
that  court  forthwith,  arrests  the  respondent,  brings  him  to  the 
place  of  holding  such  court  but  finds  the  court  not  in  session,  he 
may  detain  the  respondent  a  reasonable  time  until  he  can  ascer- 
tain whether  it  is  possible  to  deliver  him  into  court,  and  may  lodge 
him  in  jail  meantime  for  safe  keeping.     Kent  v.  Miles^  582. 

2.  A  respondent,  when  arrested  upon  a  county  court  warrant, 
should  be  brought  before  the  court  issuing  the  warrant  to  deter- 
mine the  amount  of  bail.  No  other  court  has  any  jurisdiction  of 
the  case.     lb, 

ASSAULT  AND  BATTERY. 

I.     If  the  defendant,  hearing  the  outcry  of  murder  at  his  house, 
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saw  the  plaintiff,  who  had  threatened  to  kill  him  and  his  family, 
leave  the  house  and  pass  rapidly  along  the  highway,  he  might 
properly  step  in  front  of  the  plaintiff  and  command  him  to  stop 
and  reveal  the  cause  of  the  disturbance;  and  if  the  plaintiff  there- 
upon draws  a  revolver,  points  it  at  the  defendant  and  exclaims : 
"Get  out  of  my  way  or  I  will  shoot  you,  too,"  that  is  an  assault 
upon  the  defendant  which  he  may  resist  to  the  extent  of  disarm- 
ing the  plaintiff  if  necessary.     French  v.   Ware^  338. 

2.  If,  in  the  course  of  an  affray,  the  defendant  has  exceeded 
his  legal  right  of  self  defence,  nevertheless,  upon  the  question  of 
exemplary  damages,  the  jury  should  be  correctly  instructed  as  to 
who  committed  the  first  assault,     lb. 

ASSESSMENT.     See  Sewers  1,2. 

ASSIGNMENT. 

1.  Such  an  assignment  would. not  be  invalid.  First  National 
Bank  V.  Post^  222. 

2.  S,  the  plaintiff  in  the  original  suit,  having  assigned  his 
claim  against  the  plaintiff  in  this  suit  to  the  defendant,  the  plaint- 
iff having  been  duly  notified  thereof  by  the  defendant,  and  having 
promised  to  pay  him  the  same,  the  defendant  might  have  main- 
tained an  action  in  assumpsit  upon  such  claim  in  his  own  name, 
and  may  plead  it  in  offset.     lb, 

3.  And  although  a  portion  of  the  assignment  was  to  the  de- 
fendant in  trust,  he  may  certainly  offset  so  much  as  was  to  him 
absolutely,     lb. 

See  EqyiTY  3. 

ASSUMPSIT.  See  Implied  Promise  i?  2;  Notes  and 
Bills  4  ;  Mistake  4 ;  Action  i  . 

ASSUMPTION  OF  RISK.     See  Master  and  Servant  2,  3. 

ATTACHMENT. 

1.  In  order  to  recover  for  property  as  exempt,  the  plaintiff 
must  show  all  the  facts  necessary  to  bring  the  property  within 
the  statute  of  exemption.      Chamberlain  v.    Whitney^  488. 

2.  Where  the  plaintiff  claims  to  recover  for  a  wagon  under  a 
statute  exempting  a   wagon  or  ox-cart,  as  the  debtor  may  elect,  it 
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must  affirmatively  appear  that  the  debtor  had  no  ox-cart  or  that 
he  elected  the  wagon  as  exempt.     lb, 

ATTORNEY'S  LIEN.     See  Lien  i,  2. 

ATTORNEY.     See  Privileged  Communication  2. 
AUDITA  QUERELA. 

If  the  defendant  in  a  justice  suit  is  without  the  state  at  the  time 
of  the  service  of  the  writ,  and  continues  absent  until  after  the 
return  day,  having  no  notice  of  the  suit,  a  judgment  taken  against 
him  upon  the  return  day  by  default  may  be  vacated  by  audita 
querela.     Sawyer  v.  Cross  <&  Son^  158. 

BAIL.     See  Arrest  2. 

BOOK  ACCOUNT. 

1.  The  general  rule  that  in  book  account  interest  is  chargeable 
only  on  yearly  balances    may  be   varied  by   special  agreement. 

Willardw.  Pinard^  160. 

2.  A  party  is  not  entitled  to  a  jury  trial  upon  the  merits  in  an 
action  of  book  account  pending  in  the  county  court.  Hall  v. 
Armstrong'^  421. 

3.  And  this  is  so  although  the  suit  was  originally  brought  be- 
fore a  justice  of  the  peace,  for  the  appeal  vacates  the  judgment  of 
the  justice  and  brings  the  case  de  novo  before  the  county  court.     16, 

4.  Article  7,  of  the  amendments  to  the  constitution  of  the 
United  States,  providing  for  a  trial  by  jury,  refers  only  to  suits 
pending  in  the  federal  courts.     lb, 

5.  Nor  does  the  fourteenth  amendment  necessarily  secure  the 
right  in  all  cases  to  a  jury  trial,  for  by  "due  process  of  law"  is 
meant  the  settled  course  of  judicial  procedure  as  determined  by 
the  law  of  the  State.     lb. 

6.  The  constitution  of  Vermont,  providing  that  where  an  issue 
of  fact  is  joined  in  a  law  court  proper  for  the  cognizance  of  a 
jury,  the  parties  have  a  right  to  a  trial  by  jury,  applies  only  to 
those  cases  in  which  a  jury  trial  was  in  vogue  at  the  time  of  the 
adoption.     lb. 

7.  In  1786  and  1793  a  jury  trial  was  not  demandable  in  an 
action  of  book  account,      lb. 

See  Evidence  32. 

BOND.     See  Trustee  Process  i,  2,  3. 

BURDEN  OF  PROOF.     See  Evidence  13. 
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CASES  OVERRULED. 

State  V.  Croteau^  23  Vt.  14,  and  cases  following  it.     State  v. 
Burpee  i. 
CERTIFICATE.     See  Exceptions. 

CHARGE  OF  COURT. 

1.  Under  the  circumstances  of  this  case  it  was  not  error  for  the 
court,  after  telling  the  jury  that  the  respondent  was  to  be  pre- 
sumed innocent  until  proved  guilty  beyond  a  reasonable  doubt, 
and  that  the  respondent's  omission  to  testify  must  not  be  taken 
against  him,  to  further  instruct  them  that  they  might  consider 
the  fact  that  the  respondent  had  not  offered  evidence  to  contradict 
that  of  the  State.     State  v.  O*  Grady,  66. 

2.  The  court  does  not  commit  legal  error  by  exposing  in  its 
charge  the  fallacy  of  a  respondent's  claims,  so  long  as  it  does  not 
limit  the  fair  scope  of  the  testimony,  nor  withdraw  it,  or  any 
proper  legal  view  of  it,  from  the  consideration  of  the  jury.     lb. 

3.  Held,  that  the  court  sufficiently  instructed  the  jury  what^ 
in  view  of  the  evidence,  would  constitute  an  insane  delusion  in 
the  testator,  and  what  influence  such  delusion  must  have  had  in 
the  production  of  the  will  in  order  to  invalidate  it.  Alanleys 
JBxr,  V.  Staples,  370. 

4.  The  use  of  a  single  improper  expression  by  the  court  in  its 
instructions  to  the  jury  is  not  necessarily  error,  if  the  charge  taken 
as  a  whole  must  have  given  a  correct  impression.     Ib» 

5.  It  is  the  duty  of  counsel  to  call  attention  to  such  an  inad- 
vertence and  have  it  corrected  upon  the  spot.     Jb, 

6.  A  case  will  not  be  reversed  because  the  court  in  its 
charge  incidentally  uses  an  incorrect  illustration,  where  the  gen- 
eral rule  of  law  has  been  correctly  stated  and  the  jury  could  not 
have  been  misled  in  its  application  to  the  particular  case.  Mor- 
risey  v.  Hughes,  553. 

See  Nbgligence  8 ;  Error  3,  4,  9,  10. 

CHATTEL   MORTGAGE. 

I.  The  mortgagee  of  a  stock  of  lumber,  whose  mortgage  pro- 
vides that  the  specific  lumber  on  hand  may  be  sold,  but  that  the 
stock  shall  be  kept  good  for  his  benefit,  will  not  hold  after  ac- 
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quired  lumber  as  against  proceedings  in  insolvency,  unless  he  has 
taken  actual  possession.     Re  Allen's  Bsi,^  392. 

2.  That  a  subsequent  mortgagee  of  the  same  stock  has  taken 
possession,  of  his  own  motion,  but  upon  the  understanding  and 
expectation  that  the  prior  mortgage  must  be  first  satisfied,  will 
not  help  the  prior  mortgagee.     16, 

3.  Under  R.  L.  s.  2,689,  ^  town  clerk  may  administer  the 
oath  in  case  of  a  chattel  mortgage  which  is  to  be  recorded  in  his 
office.      Wright  v.   Taplin  it  Rotvell^  448. 

4.  An  agreement  between  the  parties  to  a  chattel  mortgage 
that  the  mortgagor  may  sell  the  mortgaged  goods  in  course  of 
trade  and  apply  the  proceeds  in  liquidation  of  the  debt,  does  not 
per  se  render  the  mortgage  fraudulent.  Bartlett  v.  Walker 
Bros,,  594. 

COLLATERAL  SECURITY.     See  Notes  and  Bills  5,6,  7. 
COMMENCEMENT     OF     SUIT.       See     Highways     and 
Bridges  4. 

COMMON  NUISANCE.     See  Intoxicating  LiqyoR  6. 

COMMISSIONER. 

I.  A  commissioner,  appointed  under  No.  16,  St.  1886,  to  su- 
perintend the  expenditure  of  State  funds  appropriated  in  support 
of  highways,  may  recover  in  his  own  name  a  payment  made  under 
a  mistake  of  fact  for  materials  used.      Varnutn  v.  Highgate,  416. 

See  Trustee  Process  i,  3. 

COMPLAINT.     See  Fish  Warden  1,2;  Grand  Juror  i. 

CONDONATION.     See  Marriage  and  Divorce  3,  4,  5. 

CONSIDERATION. 

1.  A  subsequent  promise  by  the  grantee  to  pay  the  grantor  the 
value  of  said  building  would  be  void  as  without  consideration,  for 
the  building  already  belonged  to  the  grantee.  Re  Estate  of  Per- 
kins,  313. 

2.  A  defendant  is  not  bound  by  his  promise  to  pay  the  balance 
claimed  to  be  due  upon  a  note,  which  has  in  fact  been  paid,  if 
the  plaintiff  would  withdraw  it  from  the  hands  of  an  attorney  with 
whom  he  had  placed  it  for  collection.  The  promise  is  without 
consideration.     Lyon  v.    Witters,  396. 

3.  H.  &  M.,  being  insolvent,  executed  a  mortgage  of  their 
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entire  property  to  defendant,  which  recited  that  the  mortgagors 
owed  certain  debts  which  the  defendant  had  assumed  and  agreed 
to  pay,  and  was  conditioned  to  indemnify  the  defendant  against 
all  loss  in  that  respect.     Held^ 

{a)  That  the  mortgage  was  a  good  consideration  for  a  prom- 
ise by  the  defendant  to  pay  the  plaintiffs  one  of  the  debts  of  H .  & 
M.  to  them. 

{J>)  That  it  was  immaterial  whether  the  entire  property  mort- 
gaged was  sufficient  to  pay  the  entire  indebtedness  of  H.  &  M. 

(c)  That  the  promise  was  an  independent  promise  and  not 
within  the  statute  of  frauds. 

(i/)  That  an  intention  upon  the  part  of  the  defendant  not  to 
bind  himself  beyond  the  value  of  the  property  would  not  affect 
the  plaintiffs  unless  communicated  to  them.  Keys  d  Co.  v.  Allen 
d:  Maynard^  667. 

See  Pauper  i  ;  Pleading  7. 

CONSTABLE. 

1 .  If  a  first  constable  neglects  for  ten  days  after  request  by  the 
selectmen  to  furnish  an  official  bond  pursuant  to  R.  L.  2,674,  the 
supreme  court  will  render  judgment  of  ouster  against  him  upon 
information  for  quo  warranto.     State  ex  rel  v.  Buchanan^  445. 

2.  In  computing  the  ten  days  the  day  of  the  request  should  be 
excluded.     Tb, 

3.  The  delivery  of  such  a  bond  to  the  town  clerk  is  a  good  de- 
livery to  the  town.     lb, 

CONSTITUTIONAL  LAW. 

That  statute  is  not  unconstitutional  as  an  ex  post  facto  law. 
State  V.    Welch ^  50. 

See  Intoxicating  Liquor  5  ;  Book  Account  4,  5,  6. 

CONSTRUCTION  OF  REPORT. 

I.  Held^  that  the  referee's  report  found  that  the  plaintiff's  colt 
escaped  over  that  portion  of  the  fence  which  it  was  the  duty  of 
the  defendant  to  keep  in  repair.      Wilder  v.  Stanley^  45. 

CONTRIBUTORY  NEGLIGENCE. 

I.  The  question  of  contributory  negligence  should  not  be 
withdrawn  from  the  jury  so  long  as  there  is  any  rational  doubt 
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not  only  as  to  the  facts,  but  also  as  to  the  inference  to  be  deduced 
from  the  facts.      Germond^s  Admr,  v.  Cent.   Vt»  Rd,  Co.y  126. 

2.  Heldy  that  the  evidence  of  the  plaintiff  tended  to  prove  such 
a  combination  of  circumstances  as  required  the  submission  of  the 
case  to  the  jury.     Jb. 

See  Negligence  4,  9 ;  Master  and  Servant  2,  3,  4. 

CONTRACT. 

1.  Such  an  agreement  is  not  void  as  against  public  policy. 
Barrett  v.  Garden^  431. 

2.  The  plaintiff  contracted  with  the  intestate  to  board  the  ille- 
gitimate daughter  of  the  intestate,  there  being  no  specification  as 
to  the  duration  of  service  or  time  of  payment.  Under  this  con- 
tract the  plaintiff  took  the  daughter  into  his  family  at  five  years  of 
age  and  kept  her  until  she  was  twenty-one  years  of  age,  during 
which  time  the  intestate  made  but  seven  small  payments,  and  the 
plaintiff  never  made  any  demand  for  payment.     Held^ 

(a)  That  the  plaintiff  could  recover  for  board  after  the  daugh- 
ter became  of  age  as  well  as  before. 

{b)  That  interest  should  be  computed  from  the  end  of  each 
year.      Tearteau  v.  Bacon's  JSst.^  576. 

5*^^  Consideration  ;  Mistake  i,  2;  Implied  Promise  i,  2; 
Pauper  i. 

CORPORATION.     See  Taxes  1,2. 

COSTS. 

1.  Neither  party  having  entirely  prevailed  in  supreme  court, 
no  costs  are  awarded  in  that  court.    Smiths.  Pierce^  Admr,^  200. 

2.  No  exception  having  been  taken  to  the  action  of  the  county 
court  in  not  restricting  costs,  that  question  will  not  be  considered 
in  the  supreme  court.      Collins  v.  St.  Peters^  618. 

3.  Costs  below  denied  the  defendants  because  they  were  main- 
ly responsible  for  the  litigation.  Town  of  Westminster  v.  Wit-- 
lard  et  al. ,  266. 

See  Trustee  Process  ii,  12. 

COUNTY  COURT. 
I.     The  county  court  may,  upon  motion,  strike  off  a  judgment 
by  default  during  the  term   at  which -it   is  rendered.     R.  L.  s. 
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1,422,  providing  for  a  petition  to  the  county  court  in  such  case, 
affords  an  additional  remedy,  not  an  exclusive  one. 

See  Error  5 ;  Practice  4,  5. 

COURTS.     See  Practice  4,  5  ;  County  Court  i. 

COURT  EXPENSES. 

I.  Under  No.  100,  Acts  of  1882,  the  State  should  pay  the 
necessary  expense  for  water  used  in  and  about  the  court  house, 
but  not  for  that  used  in  the  jail.  Orleans  County  v.  State  Au- 
ditor^  492. 

COURT  HOUSE.     See  Court  Expenses  i. 

CRIMINAL  LAW. 

1.  The  legislature  may  confer  upon  justices  of  the  peace  juris- 
diction of  an  offence  committed  prior  to  the  passage  of  the  act. 
State  V.    Welch,  50. 

2.  St.  1890,  No.  41,  does  confer  such  jurisdiction  with  respect 
to  the  crime  of  intoxication.     /3. 

3.  An  indictment  under  R.  L.  4,128,  making  it  a  criminal  of- 
fence to  set  fire  to  a  meeting  house,  church,  school  house  or  other 
building  erected  for  public  use,  need  not  allege  that  the  school 
house,  which  it  charges  the  respondent  with  burning,  was  erected 
for  public  use.     State  v.  Bedell,  541 . 

See  Trial  i  ;  Evidence  29,  30,  31. 

CRIMINAL  OFFENCES. 

1.  One  may  impede  a  sheriff  in  the  service  of  process  by  as- 
saulting those  who  are  assisting  him  in  the  service.  State  v. 
Emery,  464. 

2.  In  such  case  it  is  no  defence  that  the  respondent  did  not 
know  that  the  officer  had  requested  the  assistance  of  those  as- 
saulted, nor  that  their  assistance  was  unnecessary,  provided  he 
knew  that  the  officer  was  engaged  in  the  service  of  process  and 
that  those  assaulted  were  assisting  him.     lb, 

3.  Under  R.  L.  s.  3,857,  the  appelate  court  has  the  same 
power  in  criminal  proceedings  to  grant  amendments  in  matters  of 
form  that  the  court  below  would  have  had.    State  v.  Sutton,  439. 

4.  The  allegation  of  a'  prior  conviction  for  the  keeping  of  in- 
toxicating liquor  stated  that  it  was  had  at  a  term  of  the  Chittenden 
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county  court  held  on  the  first  Tuesday  of  September.  The 
record  offered  showed  that  this  term  was  begun  on  the  third 
Tuesday  of  September.  Thereupon  the  State's  attorney  was  per- 
mitted to  amend  his  information  to  agree  with  the  record.  Held 
no  error  for 

{a)  It  was  not  certain  that  there  was  a  variance  without  any 
amendment  since  the  statute  fixes  the  time  of  holding  the  Sep- 
tember term  of  the  Chittenden  county  court,  and  the  error  in 
writing  first  Tuesday  for  third  Tuesday  was  a  mere  clerical  one. 

(h)  If  there  were  it  was  mere  matter  of  form  which  might  be 
amended  even  in  an  indictment. 

(c)  And  although  it  were  a  matter  of  substance  the  State's 
attorney  might  amend  his  information  in  the  appellate  court.     lb, 

CRIMES  AND  OFFENCES.  See  Intoxicating  LiqyoR  i  ; 
Fish  Warden  1,2. 

DAMAGES. 

I .  Held^  that  the  charge  of  the  court  in  reference  to  the  pres- 
ent worth  of  the  damages  was  favorable  to  the  defendant  and  no 
error.     Alorrisey  v.  Hughes^  553. 

^S*^^  Arbitration  and  Aw^ard  i,  2,  3 ;  Assault  and  Bat- 
tery I,  2;  Way  7;  Right  of  Action  i. 

DEATH  FROM  WRONGFUL  ACT.    See  Pleading  14. 

DECLARATIONS.     See  Evidence  4  ;  Pleadings  6,  14. 

DECREE.     See  Equity  6. 

DEED. 

I.  In  the  construction  of  deeds  a  particular  description  by 
metes  and  bounds  will  prevail  over  a  general  description  by  desig- 
nation.     Cummings  v.  Black  <&  Covelly  76. 

See  Evidence  25  ;  Way  i,  2,  3,  4 ;  Partnership  i  ;  Waters. 

DEFAULT.     Sec  County  Court  i. 

DEMAND. 

r.  In  such  a  case,  where  the  defendant  represents  that  he  has 
title,  no  demand  need  precede  the  bringing  of  suit.  Varnum  v. 
Highgate^  416. 
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DEMURRER. 

I.     On  the  hearing  of  a  general  demurrer  the  whole  record 
should  be  inspected  and  judgment  given  accordingly. 
See  Pleading  9,  ii  ;  Equity  13,  16,  17. 

DEPOSITION. 
A  deposition  is  taken  ex  parte  within  the  court  rule,  '*  No 
deposition  taken  ex  parte  without  the  State  shall  be  used  on  the 
trial  of  any  case  unless  taken  at  least  fifteen  days  prior  to  the  first 
day  of  the  term  for  which  it  was  taken  to  be  used,"  if  there  is  no 
appearance  by  the  adverse  party,  whether  such  party  has  been 
notified  to  attend  or  not.     Pirst  National  Bank  v.  Post^  222. 

DISCONTINUANCE. 

A  plaintiff  in  a  justice  suit,  after  judgment  against  him,  can 
not  discontinue  his  suit  while  pending  upon  an  appeal  before 
entry  in  the  county  court.     Dunklee  v.  Goodenough^  257. 

DESCRIPTION.     See  Deed  i. 

DISCRETION.     See  Error  5. 

DIVORCE.     See  Marriage  and  Divorce  7. 

ELECTRIC  LIGHTING.     See  License  i,  2. 

EJECTMENT. 

1 .  Ileid^  that  upon  the  facts  found  by  the  trial  court  as  to  the 
defendant's  possession  ejectment  would  lie.  Roach  v.  Heffer- 
nan,  485. 

2.  In  an  action  for  mesne  profits  the  plaintiff  is  entitled  to  re- 
cover as  damages  the  annual  value  of  the  land  from  the  time  of 
the  accruing  of  his  title.     Id. 

EQUITY. 
A,  being  the  owner  of  an  undivided*  interest  in  a  farm  which 
she  had  inherited  from  her  father,  married  the  defendant.  Sub- 
sequently the  defendant  bought  the  -farm  and  gave  A,  his  wife, 
his  note  in  payment  of  her  interest  in  the  same.  A  kept  the  note 
as  her  separate  property,  and  the  defendant  made  payments  upon 
it  from  time  to  time.  A  gave  this  note  to  the  oratrix,  reserving 
the  single  right  to  use  the  avails  during  her  lifetime,  if  she  needed. 
She  never  did  use  any  part  of  them  during  her  life,  and  this  suit 
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was  brought  after  her  death  to  collect  the  balance  due  on  the 
note.     Upon  these  facts,  Held: 

1 .  The  note  was  upon  good  consideration ;  for  granting  that 
the  husband  had  a  life  interest  in  the  real  estate  of  his  wife,  his 
purchase  gave  him  additional  rights,  and  it  may  be  fairly  inferred 
that  the  note  was  in  payment  for  these  rights ;  or  he  might  waive 
his  marital  rights,  and  should  be  considered  to  have  done  so  by 
giving  this  note  and  making  payments  upon  it.  Hackett  v.  Max- 
ley,  71. 

2.  The  oratrix  may  prosecute  this  suit  in  equity ;  for  while 
the  note  would  not  be  enforceable  at  law,  it  was  evidence  of  a 
valid,  equitable  claim  in  favor  of  the  wife  against  the  defendant, 
which  could  have  been  maintained  by  the  wife  in  a  court  of  chan- 
cery,    lb, 

3.  An  assignment  of  the  note  operated  as  an  assignment  of 
this  equitable  claim,  without  any  written  transfer.     lb. 

4.  The  condition  attached  to  the  gift  did  not  modify  it.     lb. 

5.  The  consent  of  the  husband  to  the  making  of  the  gift  was 
not  necessary.     lb, 

6.  Inasmuch  as  the  bill  is  not  drawn  with  a  view  to  a  decree 
in  personam,  and  the  value  of  the  premises  is  more  than  the 
amount  to  which  the  orators  are  entitled,  it  is  directed  that  a  de- 
cree of  foreclosure  be  entered  in  the  common  form.  Hodges  v. 
Phelps,  304. 

7.  Equity  will  enjoin  such  interference.  Rutland  Elec,  Li. 
Co.  v.  Marble  City  Elec.  Lt.   Co.,  377. 

8.  A  court  of  equity  may  reform  a  mortgage  so  as  to  include 
premises  intended  and  supposed  to  be  embraced,  even  after  sale 
and  foreclosure,  unless  the  rights  of  bona  Jide  purchasers  for 
value  have  intervened.     Lockivoodw.    White  and  Johnson,  466. 

9.  One  who  purchased  the  property  upon  the  understanding 
that  it  is  covered  by  the  mortgage  cannot  object ;  nor  can  one 
who  purchases  after  the  foreclosure  decree  has  become  absolute 
with  knowledge  of  a  rumor  that  the  title  under  the  mortgage  is 
defective  and  that  the  mortgagee  is  in  possession.     lb. 

10.  The  mistake  was  made  in  1877,  and  discovered  in  1884. 
The  defendant  acquired  his  title  in  April,  1891,  and  first  took 
possession  under  it  in  November,  1891,  the  oratrix   having  previ- 
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ously  been  in  exclusive  possession.  This  suit  was  brought  to  the 
May  term,  1892.  Held^  that  there  was  no  laches  upon  the  part 
of  the  oratrix  in  seeking  the  relief.     lb. 

1 1 .  As  a  general  rule,  an  objection  for  want  of  proper  parties 
cannot  be  taken  for  the  first  time  upon  final  hearing.     lb, 

12.  One  who  has  parted  with  his  entire  interest  in  the  prem- 
ises is  not  a  necessary  party  to  a  suit  to  reform  and  foreclose  a 
mortgage.     lb. 

13.  A  defendant  in  equity  does  not,  by  neglecting  to  bring 
forward  for  hearing  the  demurrer  incorporated  into  his  answer, 
waive  his  right  to  insist  upon  trial  that  the  orator  shall  make  out 
his  title  to  the  property  involved.      Bartlett  v.   Walker  Bros.^ 

594- 

14.  If  an  orator  fails  to  establish  the  facts  upon  which  he  bases 
his  claim  to  relief  in  equity,  he  is  not  entitled  to  relief  in  respect 
of  other  matters  as  to  which  he  has  an  independent  and  adequate 
remedy  at  law.     lb. 

15.  Under  our  equity  practice  the  defence  of  staleness  cannot 
be  interposed  by  demurrer.     Drake  v.   Wild.,  Exr.^  et  al.^  61 1. 

16.  The  court,  in  overruling  a  demurrer  to  a  bill  for  want  of 
equity,  may  reserve  to  the  defendant  the  right  to  raise  the  same 
question  on  final  hearing.  Town  of  Westminster  v.  Willard  et 
al.^  266. 

17.  When  such  a  demurrer  is  incorporated  in  the  answer,  and 
the  court,  after  overruling  it,  sends  the  case  to  a  master  for  trial 
upon  the  merits,  without  any  special  order  as  to  the  demurrer,  it 
will  be  presumed,  in  the  present  state  of  equity  practice  here,  that 
the  court  intended  to  resei-ve  to  the  defendant  the  right  to  raise 
the  same  jurisdictional  question  upon  final  hearing.     lb. 

18.  The  plaintiff  town  voted  to  build  and  furnish  a  town  house 
at  a  total  expense  of  not  to  exceed  $3,500.  Knowing  this,  the 
defendant  W.  contracted  with  the  committee  appointed  to  super- 
intend the  work,  to  build  the  house,  without  furnishing  it,  for 
that  sum,  and  under  this  contract  constructed  it.  Meantime  the 
committee  furnished  the  house,  and  tendered  to  W.  the  difference 
between  $3,500  and  the  cost  of  the  furniture,  which  he  declined 
to  receive  and  brought  suit.  Heid^  that  a  bill  to  enjoin  the  pros- 
ecution of  this  suit  would  not  lie,  for  the  town  had  a  complete 
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defence  at  law,  and  the  case  was  not  affected  by  the  fact  that  the 
committee,  before  contracting  with  W.,  took  an  obligation  from 
certain  persons,  who  were  made  defendants  in  the  equity  suit,  to 
see  them  harmless  from  liability  to  the  town  if  they  made  the 
above  contract  with  W.     16. 

See  Trusts  2,5;  Amendment  i  ;   Will  3 ;  Insurance  i,  2. 

ERROR. 

1.  When  assaulted,  the  prosecutrix  and  one  Gonyeau  were  on 
their  way  from  Burlington  -to  the  village  of  Winooski,  where  she 
resided,  and  had  turned  from  the  main  highway  into  a  less  trav- 
elled road  which  ran  by  Athletic  Park.  Counsel  for  the  respond- 
ent was  proceeding  to  argue  to  the  jury  that  the  prosecutrix  and 
Gonyeau  were  going  to  the  park  for  an  improper  purpose,  when 
the  court  stopped  him,  and  ruled  that  there  was  no  evidence  to 
that  effect  in  the  case.  Held^  no  error,  since  the  exceptions 
showed  that  respondent's  counsel  were  permitted  to  argue  that 
the  physical  condition  of  the  prosecutrix,  as  revealed  by  a  medi- 
cal examination,  was  accounted  for  by  her  previous  intimacy  with 
Gonyeau.     State  v.  Bedard^  278. 

2.  And  it  must  affirmatively  appear  that  he  did  not  in  order  to 
reverse  a  judgment  of  the  county  court  that  the  administrator  of 
the  wife  is  not  chargeable  with  it.     Re  Brown's  Est.^  331. 

3.  If  a  bill  of  exceptions  is  susceptible  of  more  than  one  con- 
struction, that  construction  will  be  given  to  it  which  will  uphold 
the  judgment  below.     French  v.   Ware^  338. 

4.  Where  several  requests  are  made  together  to  charge,  the 
trial  court  should  read  all  the  requests  for  the  purpose  of  deter- 
mining in  what  sense  a  particular  word  was  fairly  used  in  a  par- 
ticular request.     lb, 

5.  W^here  a  party  has  the  legal  right  to  require  the  county 
court  to  exercise  its  discretion,  it  is  error  for  that  court  to  refuse 
to  do  so.    Johnson  v.  Shumway^  389. 

6.  Qiiestions  as  to  the  admission  of  testimony  are  immaterial^ 
provided,  had  all  the  evidence  offered  by  the  excepting  party  been 
admitted,  and  all  that  objected  to  by  him  rejected,  it  would  still 
have  been  the  duty  of  the  court  to  direct  a  verdict  against  him. 
Bates  y.  Horner^  471. 
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7.  This  court  will  not  reverse  the  action  of  the  court  below  in 
overruling  the  respondent's  motion  for  a  new  trial  for  that  the 
court  did  not  charge  the  jury  as  to  the  effect  of  the  respondent's 
not  having  testified,  unless  it  affirmatively  appears  b.y  the  excep- 
tions that  the  respondent  did  not  testify.     State  v.  Bedell^  541. 

8.  Where  the  trial  court  finds  the  fact  of  a  mistake  and  gives 
judgment  against  the  validity  of  the  contract,  it  will  be  presumed, 
on  exception,  that  the  mistake  was  of  such  a  nature  as  to  warrant 
the  judgment.     Everson  d:  Co,  v.  Int,  Granite  Co.^  658. 

9.  If  the  charge  below  proceeds  upon  the  theory  that  the  evi- 
dence tended  to  show  a  certain  fact,  the  supreme  court  will  as- 
sume that  it  did  so  tend,  unless  the  exceptions  affirmatively  show 
the  contrary.     Bragg  \.  Laraway^  673. 

10.  A  charge  should  be  construed  in  view  of  the  evidence,  and 
the  jury  must  be  presumed  to  have  so  understood  it,  and  when  it  is 
evident  from  a  consideration  of  the  whole  charge  as  applied  to 
the  case  that  the  jury  were  not  misled,  the  judgment  will  be  af- 
firmed,    lb. 

See  Exceptions  2,3;  Highways  and  Bridges  7 ;  Charge 
OF  Court  6. 

ESTATE  OF  DECEASED  PERSONS. 

Where  the  executor  collects  the  rents  of  real  estate  specifically 
devised,  for  the  space  of  one  year  from  the  death  of  the  testator, 
he  should  account  for  the  same  as  a  part  of  the  estate,  although 
there  is  other  personalty  sufficient  to  pay  the  debts  and  expenses 
of  settlement.     Allen  v.  TarbeWs  Est,^  150. 

See  Probate  Court  6,  7 ;  Executors  and  Administrators 
2,  3;  Arbitration  and  Award  4,  5,  6;  Insolvency  i,  2. 

ESTOPPEL. 

1.  That  the  creditors,  having  stood  by  until  the  oratrix  had 
rendered  services  to  more  than  the  value  of  the  entire  estate,  could 
not  afterwards  object.     Smith  v.  Pierce^  250. 

2.  A  party  is  not  precluded  by  his  statement  as  to  the  matter 
in  controversy  from  showing  the  fact  otherwise  than  as  stated, 
unless  the  adverse  party  has  been  induced  to  alter  his  conduct  on 
the  strength  of  such  statement.     JHolman  v.  Boyce^  318. 

3.  Where  the  mortgagor  and  mortgagee  join  in  representing 
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to  a  third  person  the  amount  due  upon  a  mortgage  note  with  a 
view  to  its  purchase  by  such  person,  who  does  thereupon  pur- 
chase it  at  that  price,  the  mortgagor  is  stopped  from  afterwards 
claiming  that  there  was  in  fact  a  less  sum  then  due  by  reason  of 
extra  interest  previously  paid.     lb. 

See  Sale  4,  5 ;  Res  Adjudicata  i,  2. 

EVIDENCE. 

1.  The  respondent,  being  on  trial  for  the  larceny  of  certain 
cattle,  may  show  that  an  important  witness  for  the  State  has  been 
arrested  for  stealing  the  same  cattle.     State  v.  Burfiee^  i. 

2.  Error  cannot  be  predicated  upon  the  mere  asking  of  a  ques- 
tion which  is  not  answered.     lb, 

3.  One  who  has  known  a  person  from  boyhood,  having  lived 
four  or  five  miles  from  him,  and  always  heard  him  spoken  of  by 
people,  may  testify  as  to  his  reputation  for  truth  and  veracity.  lb. 

4.  The  declarations  of  a  person  as  to  a  transaction  made  after 
it  has  occurred  are  not  evidence  in  chief  as  to  what  the  transac- 
tion was.       Wilder  v.  Stanley^  145. 

5.  '  Where  an  agreement  has  been  entered  into  by  several  per- 
sons, a  letter  of  one,  written  after  the  agreement  has  been  exe- 
cuted, is  not  admissible  to  contradict  the  testimony  of  the  others 
as  to  what  the  agreement  was.  Farrington  dc  Post  v.  Hayes  ^ 
Brainerd^  153. 

6.  The  action  being  slander  for  calling  the  plaintiff  a  whore, 
the  evidence  of  a  third  person  that  the  defendant  had  said  to  him 
that   he  had  applied  that  epithet  to  the   plaintiff  is  admissible. 

Carpenter  v.    Willey^  168. 

7.  An  answer  is  not  rendered  inadmissible  by  the  fact  that  it 
is  not  responsive  to  the  question.     lb. 

8.  It  may  be  shown  that  a  party  has  offered  to  pay  a  witness  a 
sum  of  money  if  the  witness  could  testify  in  his  favor.     lb. 

9.  Also  that  he  has  attempted  to  prevent  the  attendance  of 
one  who  is  present  as  a  material  witness  upon  the  other  side.     lb, 

10.  Evidence  that  the  plaintiff's  husband  had  made  the  same 
charge  against  her  is  not  admissible,  it  not  appearing  that  it  was 
before  the  alleged  speaking  by  the  defendant.     lb, 

11.  The  defendant  having  attacked  the  reputation  of  the 
plaintiff  for  chastity  at  the  time  of  the  speaking  of  the  slanderous 
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words,  she  may  sustain  her  reputation  during  the  same  period  in 
rebuttal.     lb. 

12.  The  note  bore  this  endorsement :  "July,  1884.  Received 
50  dollars  to  apply  on  the  within  note,  of  Charles  Templeton." 
The  money  to  make  this  payment  was  handed  to  the  plaintiff  by 
one  W,  and  the  question  was  whether  it  was  furnished  by  Charles 
Templeton,  who  was  the  defendant.  Held^  that  the  endorsement, 
which  was  in  the  handwriting  of  the  plaintiff,  was  improperly  al- 
lowed to  go  to  the  jury,  for  it  contained  the  recital  of  a  fact  of 
which  the  plaintiff  had  no  knowledge.  Ar buckle  v.  Templeton^ 
205. 

13.  The  fact  that  the  defendant  omits  to  ask  a  question  of  his 
witness  does  not  help  the  plaintiff  to  make  out  a  prima  facie 
case,     lb, 

14.  Although  the  first  assignment  was  in  writing,  a  subsequent 
parol  modification  of  it  might  be  shown,  where  the  promise  to 
to  pay  referred  to  the  assignment  as  modified.  First  National 
Bank  V.  Post^  222. 

15.  In  an  action  for  breach  of  promise  to  marry,  the  plaintiff 
may  show  that  the  visits  of  the  defendant  at  her  father's  house 
were  at  first  to  the  family,  of  which  she  was  a  member,  and  with 
which  the  defendant  had  been  long  acquainted,  and  afterwards  to 
her  alone.      Clark  v.  Hodges^  273. 

16.  Questions  as  to  the  surroundings  of  the  main  incident, 
which  tend  to  ^y.  the  occasion,  or  to  account  for  the  conduct  of  the 
witness  in  the  matter  testified  to,  are  largely  in  the  discretion  of 
the  trial  court,  unless  they  materially  prejudice  the  opposite  party 
in  matters  not  within  their  recognized  purpose.     lb. 

17.  A  neighbor  might  properly  testify  that  he  saw  lights  in  the 
parlor  on  Sunday  and  Saturday  evenings,  it  having  appeared  that 
the  family  were  not  accustomed  to  occupy  that  room  and  that  it 
was  the  room  in  which  the  plaintiff  received  the  visits  of  the  de- 
fendant. The  court  will  not  presume  that  there  was  no  evidence 
tending  to  show  that  these  were  the  evenings  on  which  the  de- 
fendant made  his  visits,  if  the  existence  of  that  fact  be  necessary 
to  render  the  evidence  admissible.     lb, 

18.  As  tending  to  show  the  pecuniary  ability  of  the  defendant 
upon  the  question  of  damages,  the  plaintiff  might  give  in  evidence 
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a  decree  of  the  probate  court,  decreeing  a  certain  sum  to  the  de- 
fendant from  his  father's  estate,  although  the  decree  was  made 
after  the  breach  of  the  defendant's  promise,  if  the  father  had  de- 
ceased before,  for  the  defendant  was  entitled  to  his  share  in  the 
father's  estate  from  the  date  of  his  decease.     lb. 

19.  The  prosecution  being  for  rape,  a  witness  for  the  State 
testified  that  he  was  present  at  the  time  of  the  assault,  and  identi- 
fied the  respondent  as  one  of  the  assailants ;  also  that  he  saw  the 
respondent  the  morning  after  the  assault  in  company  with  several 
other  persons,  and  then  recognized  him.  It  further  appeared 
from  his  testimony  that  upon  this  latter  occasion  some  one  asked 
him  if  he  recognized  any  of  the  assailaints  among  those  then  pres- 
ent, to  which  he  replied  in  the  negative,  and  the  respondent 
claimed  that  this  tended  to  discredit  his  testimony.  Held^  that 
he  might  then  state  in  explanation  that  the  reason  why  he  so  re- 
plied in  the  negative  was  that  he  feared  the  respondent,  if  warned, 
would  escape  arrest.     State  v.  Bedard^  278. 

20.  A  witness  who  saw  three  young  men,  whom  he  did  not 
know,  near  the  place  of  the  assault  at  about  the  time  it  was  com- 
mitted, may  state  that  upon  the  following  day  he  ^'identified"  the 
respondent  and  another,  while  on  their  way  to  the  police  station, 
as  two  of  these  young  men,  the  word  identified  being  construed  to 
mean  no  more  than  recognized.     lb. 

21.  In  prosecutions  for  rape  the  State  may  show  mental  and 
physical  distress  of  the  prosecutrix  immediately  after  the  assault, 
as  that  she  cried  continuously.     lb, 

21.  A  witness  who  testified  that  he  saw  three  persons  together 
the  evening  of  the  assault  near  the  place  where  it  occurred,  and 
that  he  spoke  with  and  recognized  the  respondent  as  one  of  the 
three,  may  further  state  that  he  saw  the  respondent  elsewhere 
during  the  afternoon  of  the  same  day  in  company  with  two  boys. 
lb. 

22.  To  render  the  admission  of  a  leading  question  reversible 
error,  it  must  affirmatively  appear  that  it  was  admitted  as  matter 
of  law.     lb. 

23.  The  respondent  sought  to  establish  an  alibi  by  proving 
that  he  was  at  a  certain  house  during  a  considerable  part  of  the 
evening  in  question.     Held^  that  the  trial  court  properly  refused 
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to  permit  him  to  show  in  full  the  conversations  claimed  to  have 
been  had  on  that  occasion.     lb, 

24.  The  magistrate  before  whom  was  held  the  joint  prelimi- 
nary examination  of  the  respondent  and  his  two  alleged  partners  in 
the  crime,  having  testified  that  the  prosecutrix  then  stated  the 
color  of  the  clothes  worn  by  the  respondent  at  the  time  of  the  as- 
sault differently,  the  State  might  enquire  upon  cross-examination 
whether  she  then  attempted  to  identify  the  respondent  in  any  other 
way,  and  to  show  that  she  did  so  by  pointing  him  out  as  he  sat 
with  the  others.     lb. 

25.  Parol  evidence  is  not  admissible  to  vary  the  terms  of  a 
deed  by  showing  that  the  grantor,  by  previous  arrangement,  re- 
mained the  owner  of  it,  with  the  right  to  remove  a  building  in- 
cluded within  the  terms  of  the  grant.     Re  Estate  of  Perkins^  313. 

26.  Parol  evidence  was  admissible  to  show  the  purpose  for 
which  the  water  power  was  leased.  Such  evidence  did  not  vary 
the  lease.     Bedell  v.  Wilder^  406. 

27.  Parol  evidence  is  admissible  upon  the  question  as  to 
whether  there  was  a  mistake ;  and  as  to  whether  the  defendant 
was  a  bona  fide  purchaser.     Lockv^ood  v.  White  and  Johnson^  466. 

28.  Evidence  that  the  intestate  had  settled  with  the  mother  of 
the  illegitimate  child  before  the  making  of  the  alleged  contract  is 
too  remote  to  warrant  a  reversal  of  judgment  for  its  rejection, 
where  it  appeared  that  the  child  was  in  the  possession  of  the 
father  at  the  time  it  was  made,  although  the  mother  had  previ- 
ously married  the  plaintiff  and  was  then  living  with  him  as  his 
wife.      Tearteau  v.  Bacon's  Est,^  517. 

29.  The  respondent  was  indicted  for  stealing  two  lap  robes. 
The  only  direct  evidence  of  the  larceny  was  that  of  one  Howe, 
an  accomplice,  who  testified  that  he  and  the  respondent  were  out 
together  with  a  horse  and  express  wagon ;  that  they  stopped  be- 
fore the  shed  where  the  robes  were,  and  that  the  respondent  re- 
mained in  the  wagon  and  held  the  horse  while  he  went  in, 
brought  out  the  robes  and  placed  them  in  the  wagon.  Held^ 
that  the  State  might  show,  both  by  the  accomplice  and  by  other 
testimony,  that  upon  this  same  expedition,  in  the  same  locality, 
both  before  and  after  the  taking  of  the  robes,  the  respondent  stole 
various  articles  which   were  placed   in  the  wagon,  as  tending  to 
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show  that  he  knew  the  taking  of  the  lap  robes  to  be  felonious  and 
participated  in  it.     State  v.  Kelley^  531. 

30.  But  the  State  cannot  show  that  after  this  expedition  was 
finished  the  accomplice  and  respondent  upon  the  same  night  went 
in  another  direction  and  committed  another  larceny.     lb, 

31.  The  question,  when  in  a  prosecution  for  one  offence  evi- 
dence of  other  offences  is  admissible,  discussed.     lb. 

32.  If  an  entry  is  in  proper  form  and  refers  to  proper  matter  of 
book  account,  it  does  not  lose  its  character  as  independent  evi- 
dence from  the  fact  that  it  is  made  upon  a  diary  and  not  upon  the 
regular  account  books  of  the  party  making  it.  Gleason  and 
jRteldw,  Kinney s  Admr,^  560. 

33.  The  indictment  was  for  keeping  a  common  nuisance 
where  intoxicating  liquor  was  unlawfully  sold,  and  the  evidence 
of  the  prosecution  tended  to  show  that  the  respondent  kept  such 
a  place  with  his  brother,  under  the  firm  name  of  E.  E.  McGill  & 
Co.  A  witness,  who  had  charge  of  the  place  for  a  time,  testified 
that  when  he  made  his  trade  to  take  charge  he  consulted  the  re- 
spondent, and  was  referred  by  him  to  his  brother,  who,  the 
respondent  said,  was  interested  with  him  in  the  place.  Held^ 
that  the  witness  might  further  testify  that  the  respondent  then 
told  him  that  he  had  whiskey  of  a  certain  brand  which  he  should 
place  there  for  sale,  and  that  such  whiskey  was  subsequently 
brought  by  respondent's  father.     State  v.  Ale  Gill ^  604. 

34.  The  prosecution  might  show  that  the  respondent  made  ap- 
plication for  a  government  license  to  sell  intoxicating  liquor  in 
the  State  of  Vermont  in  the  name  of  E.  E.  McGill  &  Co.,  and 
what  was  said  in  that  connection,  it  not  appearing  that  any  license 
was  actually  issued.     lb, 

35.  In  case  of  a  conveyance  of  real  estate  and  personal  prop- 
erty by  a  husband  and  wife  to  a  trustee  without  any  declaration  of 
the  trust,  evidence  of  what  the  husband  and  wife  said  to  the 
trustee  at  the  time  of  the  conveyance  may  be  admissible  to  show 
that  the  trust  was  really  for  the  benefit  of  the  wife.  Drew  et  al^, 
V.  Corliss^  650. 

36.  The  declarations  of  a  former  owner  of  land  as  to  its  bound- 
aries, made  after  he  has  parted  with  his  title,  are  not  admissible. 
Bragg  \,  Laraway^  673. 
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See  Variance  2,  3;  Intoxicating  LiqyoR  1,2;  Way  3; 
Witness  2,  3,  4 ;  Landlord  and  Tenant  4 ;  Marriage  and 
Divorce  6  ;  Husband  and  Wife  6. 

EXCEPTIONS. 

1 .  If  the  presiding  judge  states  in  the  exceptions  that  from  the 
course  of  the  trial,  the  evidence,  the  closing  argument  for  the  de- 
fence, although  it  was  not  conceded  in  express  words,  he  under- 
stood and  therefore  certifies  that  the  defendant  admitted  on  the 
trial  that  the  plaintiff  was  entitled  to  recover  if  the  jury  found 
certain  facts,  that  certificate  is  conclusive  upon  the  supreme  court. 
I*by^  Advix.y  v.  Cenf.   Vt.  Rd,  Co.^  242. 

2.  The  supreme  court  will   not  presume  in  favor  of  a  judg- 
ment that  the  trial  court  drew  any  inference  or  found  any  fact  not 
fairly  warranted  by  the  facts  certified  up.      Chamberlain  v.  Whit-  . 
ney^  488. 

3.  Where  the  exceptions  state  that  the  course  of  the  examina- 
tion assumes  a  certain  fact,  that  fact  will  be  treated  as  in  the  case. 
lb. 

See  Trial  6 ;  Practice  2,  3 ;  Error  6,  7,  8 ;  Costs  2. 
EX  POST  FACTO  LAW.     See  Constitutional  Law  i. 
EXECUTION.     See  Levy  i,  2,  3. 
EXECUTION  SALE.     See  Sale  6,  7,  8. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  defendant  cannot  be  held  liable  upon  the  contract  of 
the  foreign  administrators  with  the  plaintiff,  for  the  administration 
of  the  plaintiff  was  ancillary  to  and  independent  of  the  administra- 
tion in  the  place  of  domicile.     Manning  v.  Leighton^  84. 

2.  The  executor  may  reimburse  himself  for  what  he  has 
properly  expended  in  the  support  of  the  minors,  whether  he  ad- 
vanced this  amount  out  of  his  private  means,  or  took  it  from  the 
specific  funds  of  the  estate.     Huntley  v.  Denny ^  186. 

3.  Nor  is  it  necessary  that  any  allowance  should  be  made  by 
the  court  in  advance  of  the  expenditure.     lb, 

4.  Upon  the  question  whether  an  administrator  has  properly 
expended  $100  in  the  erection  of  a  tombstone  for  his  intestate,  it 
is  proper  to  receive  evidence  as  to  the  wishes  of  the  deceased  and 
of  her  surviving  family  in  this  respect,  and  as  to  the  orders  of  the 
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probate  court  made  with  or  without  notice  to  the  heirs,  for  all  this 
tends  to  show  whether  the  administrator  acted  in  good  faith.  Re 
Br(ywn's  Est, ,  33 1 . 

5.  It  does  not  necessarily  follow  that  a  chamber  set,  which 
was  used  in  the  family,  belongs  to  the  estate  of  the  wife  because 
she  bought  and  paid  for  it  with  her  own  money.  The  husband 
in  the  exercise  of  his  marital  rights  might  have  reduced  it  to  his 
possession.     lb. 

See  Probate  Court  i,  2,  3,  4,  5;  Estate  of  Deceased 
Persons  i  ;  Arbitration  and  Award  4,  5,  6. 

EXEMPTION.     See  Attachment  i,  2. 

FEDERAL  OFFICE.     See  Referees  i. 

FENCE.     5"^^  Negligence  i. 

FISH  WARDEN. 

1 .  The  statutory  power  to  prosecute  does  not  carry  with  it  the 
power  to  make  complaint.     State  v.  Houghton^  328. 

2.  Under  R.  L.  3,871,  as  amended  by  various  acts  down  to 
and  including  the  acts  of  1892,  a  fish  warden  had  no  authority  to 
begin  a  prosecution  by  complaint  unless  the  offence  was  commit- 
ted within  the  town  for  which  he  was  appointed,  or  unless  the 
respondent  was  arrested  by  him  on  view  within  the  count}-  of  his 
appointment.     lb, 

FORMER  ACQUITTAL.     5'<f<f  Intoxicating  Liquor  i. 
FORMER  RECOVERY.     See  Pleading  i,  2;   Res  Apju- 

DICATA  I,  2. 

FRAUDS,  STATUTE  OF. 

I .  Treating  the  facts  stated  in  the  plea  as  true,  the  statute  of 
frauds  does  not  bar  the  plaintiff's  right  of  recovery  on  the  con- 
tract, for  by  the  plea  it  is  conceded  that  the  absolute  deed  was  in 
fact  a  mortgage,  and  an  agreement  by  the  mortgagee  that  the 
mortgagor  may  remain  in  possession  until  condition  broken,  or 
that  he  will  reconvey  the  premises  upon  the  payment  of  the  mort- 
gage is  not  within  the  statute.     Mussey  v.  Bates  et  aL^  449. 

In  December,  1881,  the  defendant  was  the  owner  of  an  overdue 
mortgage  upon  a  saw  mill,  the  mortgagor  being  in  possession, 
and  then  made  a  contract  with  the  plaintiff  that  if  the  plaintiff 
would  obtain  possession  of  the  property  he,  the  defendant,  would 
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sell  him  the  same  for  a  fair  price  and  allow  towards  the  purchase 
price  whatever  the  plaintiff  might  pay  to  obtain  possession. 
Thereupon  the  plaintiff  leased  the  premises  for  an  annual  rent  of 
$475,  paying  $175  down.  By  the  terms  of  this  lease  the  plaintiff 
had  the  right  to  purchase  the  property.  Under  it  the  plaintiff 
took  possession,  and  held  the  same  until  August,  1882,  when  he 
transferred  his  possession  to  C.  under  a  contract  for  sale.  C.  held 
possession  until  August,  1883,  when  the  mortgagor  re-entered  for 
non-payment  of  rent,  and  conveyed  the  premises  to  the  defend- 
ant. In  June,  1882,  the  plaintiff  made  an  oral  contract  with  the 
defendant  for  the  purchase  of  the  premises.  By  the  terms  of  this 
contract  the  purchase  price  was  to  be  $1,775.  The  $175  already 
paid  was  to  be  treated  as  a  part  payment  towards  this ;  the  plaint- 
iff paid  $200  more,  and  the  defendant  was  to  deed  when  the  in- 
terest of  the  mortgagor  was  gotten  rid  of.  This  contract  the  de- 
fendant subsequently  refused  to  carry  out  upon  tender  by  the 
plaintiff.  At  the  time  the  plaintiff  gave  possession  to  C.  he 
agreed,  as  a  part  of  the  contract  of  sale,  to  make,  and  did  make, 
certain  permanent  improvements  upon  the  property,  and  when 
the  defendant  refused  to  convey  to  the  plaintiff  he  promised  to  pay 
him  what  these  improvements  were  reasonably  worth.  In  a  suit 
in  general  assumpsit,  and  in  special  assumpsit  upon  the  contract, 
Held, 

2.  That  no  action  would  lie  upon  the  oral  contract.  Bedell  v. 
Tracy,  494. 

3.  That  the  plaintiff  could  recover  the  $200  and  interest,     lb, 

4.  That  he  could  not  recover  the  $175*  that  never  having  come 
to  the  use  of  the  defendant.     lb, 

5.  That  he  could  not  recover  the  value  of  the  permanent  im- 
provements, the  promise  to  pay  for  them  being  without  consider- 
ation,    lb, 

6.  That  the  statute  of  limitations  would  begin  to  run  as  to  the 
$2c»  from  the  date  of  the  defendant's  refusal  to  perform,     lb, 

7.  H.  &  M.,  being  insolvent,  executed  a  mortgage  of  their  en- 
tire property  to  defendant,  which  recited  that  the  mortgagors 
owed  certain  debts  which  the  defendant  had  assumed  and  agreed 
to  pay,  and  was  conditioned  to  indemnify  the  defendant  against 
all  loss  in  that  respect.     Held, 
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{a)  That  the  mortgage  was  a  good  consideration  for  a  prom- 
ise by  the  defendant  to  pay  the  plaintiffs  one  of  the  debts  of  H.  & 
M.  to  them. 

(6)  That  it  was  immaterial  whether  the  entire  property  mort- 
gaged was  sufficient  to  pay  the  entire  indebtedness  of  H.  &  M. 

(c)  That  the  promise  was  an  independent  promise  and  not 
within  the  statute  of  frauds. 

(d)  That  an  intention  upon  the  part  of  the  defendant  not  to 
bind  himself  beyond  the  value  of  the  property  would  not  affect 
the  plaintiffs  unless  communicated  to  them.  Keyes  <&  Co,  v.  Allen 
£  Maynard^  667. 

FRAUD.     See  Chattel  Mortgage  4. 

GIFT.     See  Equity  4. 

GOVERNMENT  LICENSE.     See  Evidence  34. 

GRAND  JUROR. 

A  town  grand  juror  who  ha€  not  taken  the  oath  of  office  is  not 
a  grand  juror  de  facto^  and  a  complaint  made  by  him  will  be 
quashed.     State  v.  Rollins^  608. 

HARMLESS  ERROR,     ^'tftf  TRIAL4;  Pleading  6. 

HIGHWAYS  AND  BRIDGES. 

1 .  A  petition  to  the  county  court  for  the  appointment  of  com- 
missioners under  R.  L.,  §  2,954,  will  not  lie  until  the  selectmen 
have  neglected  or  refused  to  lay  out  the  highway  asked  for. 
Dunn  et  aL  v.  Town  of  Pownal^  116. 

2.  Whether  the  selectmen  have  so  refused  to  act  is  a  jurisdic- 
tional question,  which  must  be  decided  by  the  county  court  before 
the  appointment  of  commissioners.     lb. 

3.  And  this  would  be  so  although  the  question  were  improperly 
raised  by  a  motion  to  dismiss,  if  both  parties  proceeded  to  try  the 
issue  so  made.     lb, 

4.  Where  a  petition  is  brought  to  the  county  court  for  the  ap- 
pointment of  commissioners  to  inquire  into  the  necessity  of  a 
public  highway,  alleging  that  the  selectmen,  upon  due  application 
to  them,  have  refused  to  lay  said  highway,  the  original  applica- 
tion to  the  selectmen  is  the  beginning  of  the  suit  within  No.  31,' 
Acts  of    1890,  providing  that  no  act  of  the  General  Assembly 
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should  affect  any  suit  begun  or  pending  at  the  time  of  its  passage. 
lb. 

5.  Under  the  statute  providing  that  a  land  owner,  dissatisfied 
with  the  action  of  the  selectmen  in  laying  or  altering  a  highway^ 
shall  bring  his  petition  for  a  rehearing  to  the  next  term  of  the 
county  court,  ''if  there  is  time  for  notice,"  the  petitioner  has  a 
reasonable  time  after  the  filing  of  the  selectmen's  report  and  before 
the  last  day  of  service  in  which  to  determine  the  advisability  of 
an  appeal  and  prepare  his  petition  therefor.      Crook  v.  Bradford^ 

513. 

6.  What  is  a  reasonable  time  is  a  question  of  fact,  upon  which 
the  finding  of  the  county  court  is  conclusive.     lb, 

7.  Where  the  interval  was  twelve  days  and  the  court  below 
dismissed  a  petition  brought  to  the  next  term  but  one,  for  the 
reason  that  it  should  have  been  brought  to  the  previous  term, 
without  hearing  any  testimony,  it  will  be  presumed  that  the  court 
acted  as  a  matter  of  law,  and  the  case  will  be  remanded.     lb, 

5*.^^  Selectmen  i,  2;  Commissioner  i. 
HOMESTEAD.     See  Levy  1,2. 

HUSBAND  AND  WIFE. 

1 .  To  warrant  the  court  in  making  an  order  as  to  the  support 
of  the  wife,  under  the  provisions  of  No.  33,  Acts  of  1890,  upon 
the  ground  that  the  wife  is  living  apart  from  the  husband,  who 
refuses  to  maintain  her,  it  must  appear  that  she  is  so  separated 
from  her  husband  through  some  matrimonial  fault' of  his.  Morse 
V.  Morse^  112. 

2.  Where  the  husband  has  always  suitably  supported  his  wife, 
and  is  willing  to  continue  to  do  so,  and  requests  her  to  remain,  it 
is  not  a  justifiable  cause  for  leaving  him  that  her  physical  condi- 
tion renders  it  more  agreeable  and  convenient  for  her  to  live  apart 
from  him,  and  he  is  not  in  fault  for  refusing  to  support  her  after 
her  departure.     lb. 

3.  Nor  does  it  alter  the  case  if  the  husband  testifies  upon  the 
hearing  that  he  would  not  consent  to  his  wife's  return,  provided 
she  has  never  actually  offered  to  do  so.     lb. 

4.  A  wife  may  show  by  parol  that  she  in  fact  signed  as  surety 
for  her  busband  a  promissory  note  which  appears  upon  its  face  to 
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be  the  joint  note  of  herself  and  her  husband.  This  does  not  vary 
the  writtten  contract,  but  shows  that  she  has  made  no  contract 
under  No.  140,  Acts  1884,  which  provides  that  a  married  woman 
fihall  only  become  surety  for  her  husband  by  mortgage.  Bradley 
fertilizer  Co.  v.  Caswell^  231. 

5.  Under  No.  140,  St.  1884,  relating  to  the  capacity  of  married 
women  to  transact  business,  a  husband  and  wife  may  jointly  con- 
tract and  be  jointly  sued  as  partners.     Lane  v.  Bishops  575. 

6.  In  such  a  suit,  as  against  the  exception  of  the  wife,  her  own 
declarations,  the  declarations  of  her  husband,  and  the  understand- 
ing of  third  persons  brought  home  to  her,  and  the  fact  that  she 
was  conducting  another  business  so  intermingled  with  the  one  in 
question  that  they  could  not  be  separated,  are  admissible.     lb, 

7-  A  husband,  being  indebted  to  his  wife,  may,  by  a  trust 
deed,  prefer  her  to  other  creditors,  provided  the  transaction  upon 
the  part  of  the  wife  and  trustee  be  an  honest  one  for  that  purpose, 
and  not  a  fraudulent  cover.     Drew  v.  Corliss^  650. 

8.  Held^  that  the  facts  reported  by  the  commissioner  amounted 
to  a  finding  that  the  husband  was  indebted  to  the  wife.     lb. 

See  Marriage  and  Divorce  i,  2;  EqyixY  i,  2,  3,  4,  5;  Ex- 
ecutors AND  Administrators  4,  5;  Witness  2,  3,  4;  Mar- 
ried Woman  i. 

ILLEGITIMATE  CHILD.     See  Contract  2. 

IMPEDING  OFFICER.     See  Crimes  and  Offences  i,  2. 

IMPLIED  PROMISE. 

1.  If  the  plaintiff  might,  at  some  stage  of  the  proceedings,  and 
in  some  manner,  have  asserted  a  lien  against  these  judgments,  it 
does  not  follow  that  the  defendant  is  liable,  for  he  had  no  notice 
of  such  a  lien  until  after  he  had  paid  over  the  funds.  Manning 
V.  Leigh  ton  ^  84. 

2.  The  fact  that  the  defendant  obtained  judgment  in  these 
cases  upon  the  proofs  which  the  plaintiff  had  already  furnished, 
^nd  so  had  the  benefit  of  what  the  plaintiff  had  done,  does  not 
raise  an  implied  promise  upon  the  part  of  the  defendant  to  pay 
the  plaintiff  for  his  services  in  obtaining  such  evidence,  for  when 
he  first  became  connected  with  the  case  he  found  this  evidence 
iimong  the  files  of  the  court,  beyond  the  control  of  the  plaintiff, 
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and  knew  nothing  about  the  contract  under  which  it  had  been  fur- 
nished,    lb, 

INDICTMENT.     See  Criminal  Law  3. 

INJUNCTION.     See  EqyiXY  7. 

INSANITY. 

1.  That  insanity,  once  existing,  continues,  is  not  a  presump- 
tion of  Jaw  but  an  inference  of  fact,  varying  with  the  circumstances 
of  each  case.     Man/ey^s  Mxr.  v.  Staples^  378. 

2.  It  was  claimed  that  the  testator  labored  under  an  insane  de- 
lusion in  reference  to  his  wife  and  daughter  which  invalidated  the 
will.  Held^  that  the  defendant  was  not  entitled  to  an  instruction 
that  if  such  delusion  had  continued  for  several  years  up  to  a  time 
eight  months  before  the  making  of  the  will,  it  must  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  same  condi- 
tion of  mind  existed  when  the  will  was  made.     lb, 

INSANE  DELUSION.     See  Charge  of  Court  3. 

INSOLVENCY. 

1.  In  case  of  an  unlawful  preference  within  R.  L.,  ss.  1,860, 
1,861,  the  adjudication  of  insolvency  does  not  render  the  convey- 
ance void.  It  is  valid  until  set  aside  by  a  judgment  in  a  suit  pros- 
ecuted by  the  assignee.     Bartlett  v.    Walker  Bros,^  594. 

2.  So  where  a  debtor  made  such  a  conveyance,  was  within 
four  months  adjudged  an  insolvent,  but  deceased  before  the  as- 
signee had  begun  proceedings  to  vacate  the  same,  his  administra- 
tor cannot  upon  the  discontinuance  of  insolvency  proceedings 
under  R.  L.,  s.  1,883,  maintain  a  suit  to  avoid  it.     lb, 

3.  In  such  a  case  the  assignee  in  insolvency  has  no  lien  for  his 
expenses  upon  the  property  fraudulently  conveyed.     lb, 

INSURANCE. 

1 .  Equity  will  not  reform  a  contract  of  insurance  which  was  in- 
duced by  a  misrepresentation  as  to  the  title  of  the  property  in- 
sured, although  such  misrepresentation  was  made  innocently. 
Cushman  v.  Ins,  Co,^  569. 

2.  A  father  and  son  lived  together  upon  the  same  farm  and 
«ach  owned  certain  personal  property  upon  the  farm.  The  son, 
at  the  suggestion  of  the  father,  placed  insurance  upon  the  entire 
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property  in  his  own  name.  It  was  represented  to  the  agent  who 
took  the  application  for  insurance  that  there  was  an  understanding 
between  the  parties  that  the  whole  property  was  to  belong  to  the 
son  after  the  death  of  the  father,  but  the  master  failed  to  find  the 
fact  of  such  an  understanding.  Held^  in  a  suit  after  loss  in  the 
name  of  father  and  son,  that  equity  would  not  reform  the  policy 
so  as  to  cover  the  properly  of  the  father.     Ih, 

INSTRUMENT  UNDER  SEAL.     See  Partnership  1. 

INTEREST. 

1.  The  plaintiff  contracted  with  the  intestate  to  board  the  ille- 
gitimate daughter  of  the  intestate,  there  being  no  specification  as 
to  the  duration  of  service  or  time  of  payment.  Under  this  con- 
tract the  plaintiff  took  the  daughter  into  his  family  at  five  years  of 
age  and  kept  her  until  she  was  twenty-one  years  of  age,  during 
which  time  the  intestate  made  but  seven  small  payments,  and  the 
plaintiff  never  made  any  demand  for  payment.      Held^ 

{a)  That  the  plaintiff  could  recover  for  board  after  the  daugh- 
ter became  of  age  as  well  as  before. 

(3)  That  interest  should  be  computed  from  the  end  of  each 
year.      7earieau  v.  Bacon's  Est.^  516. 

2.  Interest  begins  to  run  from  the  decease  of  the  annuitant. 
Hodges  V.  Phelps^  304. 

See  Book  Account  i  ;  Trusts  3. 

INTOXICATING  LIQUOR. 

1.  Upon  trial  for  maintaining  a  common  nuisance  by  keeping 
intoxicating  liquor  for  sale  in  a  place  of  public  resort,  evidence 
that  the  respondent  has  been  previously  acquitted  of  keeping  the 
same  liquor  for  sale  at  the  same  time  is  admissible.  State  v. 
Deiveyy  196. 

2.  In  an  action  by  the  wife  to  recover  damage  resulting  irom 
the  intoxication  of  her  husband  caused  by  liquor  unlawfully  fur- 
nished him  by  the  defendant,  evidence  that  the  party,  of  which  the 
husband  was  one,  called  for  beer  and  drank  what  was  furnished 
them  by  the  defendant,  and  that  the  husband  drank  ale,  tends  to 
show  that  the  defendant  furnished  the  husband  intoxicating  liquor; 
and  evidence  that  it  was  supplied  as  a  beverage  in  a  place  provid- 
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ed  with  a  bar  and  bottles  and  gla^^ses  tends  to  show  further  that  it 
was  unlawfully  furnished.     Mc^uade  v.  Hatch^  482. 

3.  The  right  of  action  to  recover  money  paid  for  intoxicating 
liquor  unlawfully  sold  survives.      Tearteau  v.  BacorCs  Est.^  516. 

4.  Such  right  of  recovery  is  not  aflected  by  the  fact  that  the 
liquor  was,  to  the  knowledge  of  the  parties,  sold  and  delivered  in 
this  state  for  the  purpose  of  unlawful  sale  here.     lb, 

5.  A  resident  of  Vermont  might,  under  the  federal  constitu- 
tion, before  any  federal  legislation  upon  that  subject,  lawfully  im- 
port from  another  State  and  sell  in  Vermont  intoxicating  liquor  in 
the  original  package.     16, 

6.  That  the  respondent  has  been  convicted  of  maintaining  at  a 
certain  time  and  place  a  common  nuisance,  wherein  intoxicating 
liquor  was  kept  with  intent  to  unlawfully  sell,  furnish  and  give 
away,  is  not  conclusive  evidence  that  the  respondent  did  then 
and  there  keep  intoxicating  liquor  with  such  intent.     Staie\,  Mc- 

Gill,  547. 
See  Criminal  Law  i,  2. 

JOINT  PROMISE. 

I.  If  one  promises  lor  himself  and  another  jointly,  having  no 
authority  from  the  other,  the  promise  will  bind  him  alone. 
Keyes  dt  Co,  v.  Allen  and  Alaynard,  667. 

JUDGMENT.  kS^^  Partition  of  Lands  i,  2:  Justice  of 
Peace  i  ;  Practice  i,  4,  5,  7  ;  County  Court  i  ;  Demurrer 
I  ;  Trustee  Process  14,  15. 

JURORS.     5<?tf  Evidence  i,  2,  3;  New  Trial  2. 

JURY.     See  Trial  3. 

JURY  TRIAL.     See  Book  Account  2,  6. 

JURISDICTION.  See  Criminal  Law  i,  2;  Highways  and 
Bridges  i,  2,  3,  4;  Recognizance  i  ;  Offset  i  ;  Equity  14; 
Trusts  5. 

JUSTICE  OF  PEACE.  See  Criminal  Law  i,  2;  Discon- 
tinuance I  ;  Audita  Querela. 

LACHES.     See  Equity  10. 

LANDS.     See  Will  i,  2,  3. 

LANDLORD  AND   TENANT, 
The  plaintiff  by  written  contract  leased  the  defendants  his  saw- 
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mill  for  a  specified  term.  The  defendants  took  possession  Febru* 
ary  i,  and  operated  it  until  March  lo  following,  when  the  boiler 
exploded  through  the  fault  of  the  defendants^  rendering  the  prop- 
erty unfit  for  use.  Soon  after  the  explosion  they  notified  the 
plaintiff  that  they  should  no  longer  use  the  property  and  did  not. 
Held, 

1 .  That  the  plaintiff  could  recover  the  damages  done  his  prop- 
erty by  the  explosion.      Wilcox  v.  Cate  dt  Bunker,  478. 

2.  That  he  could  recover  rent  from  February  i  to  March  10. 
lb, 

3.  That  having  elected  to  recover  damages  for  the  destruction 
of  his  property,  he  could  not  also  have  rent  for  the  use  of  it  after 
March  10.     lb, 

4.  The  defendants  claimed  that  the  plaintiff  had  warranted  the 
boiler  capable  of  doing  the  work  which  was  required  of  it  at  the 
time  of  the  explosion,  and  the  referee  so  found,  if  parol  evidence 
of  the  plaintiff's  representations  made  before  the  execution  of  the 
written  contract  was  admissible.  Held,  that  such  evidence  was 
not  admissible,     lb, 

5.  The  referee  reported  that  the  property  was  unfit  for  the  use 
for  which  it  was  leased  by  the  plaintif!,  but  failed  to  find  fraud  or 
deceit  upon  the  part  of  the  plaintiff.  Held,  that  the  defendants 
could  not  recoup  their  damages  occasioned  by  the  explosion.    - Ib^ 

6.  Where  a  lease  provides  that  the  lessee  shall  pay  by  way  oi 
rent  '*the  annual  sum  of  one-half  the  income  of  said  farm,"  the 
letting  is  not  upon  shares  and  the  lessor  has  no  lien  on  the  crops 
as  against  the  creditors  of  the  lessee.     McLellan  v.  Whitney,  510. 

LEADING  QUESTION.     See  Evidence  22. 
LEASE.     See  Landlord  and  Tenant  6. 

LEVY. 

1.  Petitions  under  R.  L.,  s.  1,596,  to  vacate  a  levy  of  execu- 
tion, are  sustainable  only  in  case  of  irregularity  or  informality  in 
the  levy,  and  not  when  the  levy  is  void.  Whitejield  v.  AdamSy 
632. 

2.  If  land  in  which  the  debtor  has  a  homestead  interest  is  sold 
subject  to  the  homestead,  without  setting  it  out  by  metes  and 
bounds,  the  levy  is  void,     lb, 

3.  The  return  of  the  officer,   recognizing  the  existence  of  a 
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homestead  and  stating  that  he  sold  the  land  subject  to  it,  will  pre- 
vail on  trial  over  the  allegation  in  the  petition  and  the  assertion  of 
petitioner's  counsel  that  there  was  none.     lb, 

LICENSE. 

1.  If  a  municipality  lawfully  grants  to  an  electric  light  com- 
pany the  right  to  erect  poles  and  string  wires  along  its  streets  for 
the  purpose  of  electric  lighting,  the  company,  by  proceeding  to 
expend  money  upon  the  faith  of  such  license,  acquires  a  vested 
right  to  use  the  streets  for  that  purpose  which  the  municipality 
cannot  impair.  Rutland  Elec.  Li,  C^.  v.  Marble  City  JSlec. 
Lt,  Co„yjT, 

2.  A  second  company  cannot,  under  a  subsequent  grant  from 
the  municipality,  erect  and  maintain  its  poles  and  wires  in  such  a 
manner  as  to  interfere  with  the  first.     lb. 

See  Way  i,  2,  3. 

LIEN. 

1.  The  plaintif)  had  no  lien  on  the  funds  in  the  hands  of  the 
defendant. 

(df)  The  act  creating  the  court  provided  that  it  should  on 
motion  allow  the  compensation  of  attorneys,  and  enter  the  same  a& 
a  part  of  the  judgment,  and  that  all  other  liens  should  be  of  no 
effect. 

(^)  R.  S.  U.  S.,  §  3,477,  providing  that  all  assignments  of 
claims  against  the  United  States  shall  be  void  unless  made  with 
certain  formalities,  would  preclude  the  idea  of  a  lien,  since  the 
claim,  being  against  a  fund  which  had  been  covered  into  the 
treasury  of  the  United  States,  would  be  in  effect  against  the  United 
States.     Manning  v.  Leigkton^  84. 

2.  That  the  attorney  who  brought  the  suit  acquired  no  lien 
upon  the  $26.17  as  against  the  defendant,  for  the  reason  that  there 
was  nothing  due  the  plaintiff  from  the  defendant  when  the  suit 
was  brought.     Atwood^  Apt,^  v.  Mt,  Holly ^  121. 

See  Sale  i,  2,  3,  4,  5  ;  Insolvency  3. 

LIFE  SUPPORT.  See  Specific  Performance  1,2;  Estop- 
pel I. 

LIMITATION  OF  ACTIONS 
I.     Known  attachable  properly   within   the  State,  in  order  to 
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keep  ill  operation  the  statute  of  limitations,  must  be  such  as  would 
be  of  substantial  benefit  to  the  creditor.     Munroe  v.  Potter y  234. 

2.  In  mutual  accounts  the  statute  of  limitations  begins  to  run 
from  the  date  of  the  last  item  ot  credit  proved  on  trial,  and  not 
from  that  of  the  last  item  of  debt.  George  v.  Vt.  J^arm  Ma- 
chine Co.y  287. 

3.  Heldy  that  the  defendant's  letter  was  not  a  new  promise 
within  the  statute  of  limitations.     lb. 

4.  When  the  clann  is  that  the  statute  does  not  begin  to  run 
until  the  date  of  the  last  charge,  there  being  no  item  of  credit 
^yithin  six  years,  for  the  reason  that  the  charges  are  all  in  the 
course  of  a  common  employment,  it  must  affirmatively  appear  that 
such  is  the  fact.     Held^  that  it  did  not  so  appear  in  this  case.     lb, 

5.  If  a  debtor  furnishes  to  one  of  two  partners  an  article  for  his 
own  use,  which  is  credited  upon  the  partnership  debt  by  the  other 
partner  at  the  direction  of  the  first,  given  in  the  presence  of  the 
debtor  and  without  objection  on  his  part,  it  will  operate  as  a  pay- 
ment upon  the  partnership  indebtedness  within  the  statute  of  lim- 
itations.     Cutkbertson  v.  Hilly  573. 

See  Frauds,  Statute  of  ;  Trusts  4. 

MARRIAGE  AND  DIVORCE. 

1.  A  husband  and  wife  having  separated  as  the  result  ol  a  fam- 
ily quarrel  in  mutual  fault,  and  the  husband  being  of  sufficient 
pecuniary  ability  to  support  his  wife,  a  divorce  will  be  granted 
the  wife  if  the  husband  has  neglected  to  support  her,  has  refused 
to  visit  her  upon  her  request,  has  made  no  answer  to  her  proposals 
to  visit  him,  and  has  finally,  when  she  went  with  her  personal 
baggage  to  his  house  '*  for  the  purpose  of  resuming  her  office  as  a 
dutiful  wife  and  foster  mother,"  shut  the  door  in  her  face  and  re- 
fused to  receive  her.     Lillie  v.  Lillicy  109. 

2.  The  eflect  of  the  above  findings  is  not  changed  by  the  "  fail- 
ure of  the  court  to  find  that  the  applications  of  the  petitioner  to  b^ 
taken  back  were  prompted  by  a  real  desire  to  go  back,  but  rather 
with  a  purpose  to  make  a  case,"  it  not  being  found  that  she  did 
not  intend  to  return  if  her  husband  would  receive  her.     lb, 

3.  Where  in  a  divorce  proceeding  the  petitioner  claims  that  a 
condonation  was  obtained  by  fraud,  such  fraud   must  be  affirma- 
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tively  found  by  tlie  trial  court  as  a  fact.     Marshall  v.  Marshall^ 
238. 

4.  In  order  to  avoid  a  condonation  the  petitioner,  while  not 
required  to  establish  a  new  cause  of  action,  must  show  some  act  or 
series  of  acts,  or  conduct,  on  the  part  of  the  petitionee,  tending  to 
establish  some  one  of  the  causes  for  a  divorce,  so  pronounced  as 
to  raise  a  reasonable  probability  that  if  the  marital  relation  is  con- 
tinued a  new  cause  for  a  divorce  will  be  given.     /3. 

5.  Held^  that  the  facts  reported  by  the  trial  court  did  not 
amount  to  a  waiver  of  the  condonation  in  view  of  the  judgment  of 
that  court  denying  the  petitioner  a  divorce.     lb, 

6.  The  testimony  of  a  person  who  was  present  at  a  marriage 
ceremony  is  admissible  to  prove  the  marriage.  Mc^uade  v. 
Hatch^  482. 

7.  A  divorce  for  wilful  desertion  may  be  granted  upon  a  peti- 
tion brought  before  the  expiration  of  the  three  years,  provided  that 
period  has  fully  run  before  the  trial.  Hemenway  v.  Hemenway^ 
623. 

8.  Under  R.  L.,  s.  2,349,  providing  for  the  annulment  of  a 
marriage  when  either  party  had  not,  at  the  time  of  contracting  the 
marriage,  attained  "the  age  ot  legal  consent,"  the  period  of  disa- 
bility is  determined  by  the  common  law,  and  is,  in  case  of  the 
female,  twelve  years.     Pisher  v.  Bernard^  663. 

MARRIED  WOMAN. 

I .  A  married  woman  who  contracts  a  debt  upon  the  represent- 
ation that  she  is  carrying  on  a  business  in  her  own  name  about 
which  the  indebtedness  is  being  contracted,  cannot  afterwards 
show  in  defence  of  such  debt  that  her  representations  were  in  fact 
untrue.     Smith  db  Co,  v.   Weeks,  566. 

See  Husband  and  Wife,  4,  5. 

MASTER  AND  SERVANT. 
I.  The  claim  of  the  plaintiff  being  that  the  defendant  had  neg- 
ligently employed  an  incompetent  fellow-servant,  an  allegation  in 
the  declaration  that  the  plaintiff  was  at  the  time  of  the  injury  *'  in 
the  prudent  and  careful  discharge  of  the  duties  of  his  employment," 
is,  upon  general  demurrer,  a  good  allegation  that  the  plaintiff' was, 
without  fault,  at  work  with  the  fellow-servant,  and  hence  suffi- 
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ciently  negates  the  idea,  if  such  negation  be  necessary,  that  he  had 
knowledge  of  the  incompetency.     Henry  v.  F'itchburg  Rd.  Co,y 

436. 

2.  A  sei-\ant  assumes  those  risks  which  are  ordinarily  incident 
to  his  employment,  but  he  does  not  assume  those  risks  which  are 
due  to  the  neglect  of  the  master  unless  he  either  has  or  ought  to 
have  knowledge  of  them.     Dumas  v.  Stone^  442. 

3.  It  is  not  enough  for  the  master  to  show  that  the  ser\'ant  was 
apprehensive  merely  of  a  possible  danger ;  especially  where  the 
master  himself,  knowing  the  circumstances,  did  not  believe  the 
danger  to  exist.     lb. 

4.  The  negligence  of  the  master  was  in  not  having  properly 
tested  a  rope,  to  the  possible  insufficiency  of  which  his  attention 
had  been  called.  Held^  that  the  servant  might  recover,  although 
he  knew  the  rope  had  not  been  tested.     lb. 

See  Negligence  9,  10. 

MESNE  PROFITS.     See  Ejectment  2. 

MILL  PRIVILEGE.     See  Waters. 

MISTAKE. 

1.  A  contract  entered  into  under  a  mutual  mistake  as  to  the 
subject  matter  which  induces  the  contract  will  be  inoperative. 
Bedell  v.    Wilder^  406. 

2.  The  defendant  leased  the  plaintiff  a  water  power  to  be  used 
in  grinding  pulp.  In  fact  there  was  a  limitation  upon  the  title  of 
the  lessor  which  prevented  the  use  of  the  water  for  that  purpose. 
Held^  that  the  plaintiff's  agreement  to  pay  rent  was  inoperative, 
although  by  an  examination  of  the  defendant's  record  title  he  could 
have  ascertained  the  limitation,  and  that  money  paid  as  rent  could 
be  recovered.     lb, 

3.  The  fact  that  the  plaintiff  did  not  actually  pay  the  rent  until 
after  receiving  notice  that  such  a  limitation  was  claimed,  would 
not  defeat  his  right  of  recovery  if  the  defendant  still  insisted  that 
the  rent  was  due  him  and  fairly  gave  the  plaintiff  to  understand 
that  he  would  repay  it,  in  case  it  turned  out  that  he  was  not  enti- 
tled to  it  under  the  lease,     lb, 

4.  A  mutual  mistake  as  to  the  title  of  personal  property  sold, 
may  be  one  of  fact,  so  as  to  permit  a  recovery  of  the  purchase 
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price,  although  arising  from  a  misinterpretation  of  law.     Varnum 
V.  Highgate^  416. 
See  Sale  9,  10. 

MORTGAGE. 

1.  Under  an  accruing  mortgage  to  himself  alone  the  orator  may 
include  a  promissory  note  payable  to  himself  and  a  former  de- 
ceased partner,  or  bearer,  it  not  appearing  how  he  holds  the  note. 
Gleason  and  Field  v.  Kinney s  Admr.j  560. 

2.  Upon  a  petition  to  foreclose  a  mortgage,  it  cannot  be  held 
that  a  note  sought  to  be  included  is  stale  so  long  as  the  mortgage 
is  a  subsisting  security  for  it.     76. 

3.  Under  an  accruing  mortgage  conditioned  for  the  payment  of 
all  sums  which  the  mortgagor  may  then  or  afterwards  owe  the 
mortgagee,  the  mortgagee  may  include  a  sum  received  by  the 
mortgagor  from  the  sale  of  property  belonging  to  the  mortgagee 
and  taken  by  the  mortgagor  as  a  trespasser.     16. 

4.  If  the  petitioner  holds  a  specific  mortgage  against  one  par- 
cel and  an  accruing  mortgage  against  another  parcel,  the  mort- 
gagor may  redeem  the  first  parcel  by  paying  the  amount  secured 
by  that  mortgage,  but  he  cannot  redeem  the  second  parcel  without 
paying  the  entire  indebtedness.     Id. 

See  Partition  of  Lands  i  ;  Estoppel  3  ;  Frauds,  Statute 
OF,  I ;  Ec^uity  8,  9. 

MORTGAGE  OF  PERSONAL  PROPERTY.  See  Chat- 
tel Mortgage. 

MOTION  TO  DISMISS.     See  Highways  and  Bridges  3. 

MOTION  FOR  VERDICT.     See  Trial  2. 

MUNICIPAL  OFFICERS. 

1.  A  municipal  ofllicer  is  not  liable  to  a  private  individual  for 
the  result  of  an  act  which  is  strictly  within  his  official  powers  and 
duties.     Bates  v.  Horner^  471. 

2.  A  vote  of  village  trustees,  who  are  charged  with  the  duty  of 
maintaining  the  public  streets,  and  who  appoint  a  street  commis- 
sioner to  superintend  the  work  on  such  streets,  to  purchase  a  ledge 
outside  the  village  limits  and  locate  a  stone  crusher  at  it  for  the 
purpose  of  providing  stone  to  be  used  on  the  streets,  is  an  official 
act ;  nor  are  the  defendants  made  liable  by  the  fact  that  they  were 
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acting  as  a  committee  of  the  trustees  to  observe  the  operation  of 
the  crusher,     lb, 

MUNICIPAL  CORPORATION.     See  Waters  i,  2. 

MUNICIPALITY.     See  License  i,  2. 

NEGLIGENCE. 

1.  The  colt  of  the  plaintiff  escaped  from  his  pasture  into  the 
pasture  of  the  defendant  over  a  portion  of  the  line  fence  which  it 
was  the  duty  of  the  defendant  to  keep  in  repair,  and  which  was 
then  out  of  repair.  From  the  defendant's  pasture  it  passed  into 
the  pasture  of  Willey.  The  referee  found  that  while  one  Tracy,  a 
volunteer  stranger,  was  attempting  to  drive  the  colt  back  into  the 
plaintiff's  pasture,  it  ran  onto  a  barbed  wire  fence  and  was  injured. 
Held^  that  the  defendant  was  liable,  for 

(a)  There  was  no  evidence  on  which  the  referee  could  base 
his  finding  that  Tracy  was  attempting  to  drive  back  the  colt. 

(3)  If  he  were,  there  was  no  finding  that  he  was  guilty  of  any 
negligence  in  so  doing. 

(c)  And  if  he  had  been,  his  negligence  was  that  of  a  stranger 
concurring  with  the  negligence  of  the  defendant,  which  would  not 
relieve  the  defendant.      Wilder  v.  Stanley,,  145. 

2.  The  question  of  proximate  and  remote  cause  considered. 
Gilson  v.  Del,  and  Hud,  Canal  Co,^  213. 

3.  Defendant  constructed  its  railroad  in  such  a  manner  as  to 
divert  a  water  course  from  its  accustomed  channel  into  an  aban- 
doned quarry  of  V,  From  this  quarry  the  water  burst  through 
the  dividing  wall  into  the  quarry  of  the  plaintiff.  It  appeared  that 
the  ancestors  of  the  plaintiff  had  worked  over  onto  the  premises  of 
V  before  the  construction  of  the  defendant's  railroad,  and  that  this 
encroachment  had  so  weakened  the  dividing  wall  that  the  water 
broke  through,  doing  the  damage  complained  of  by  the  plaintiff. 
Held^  that  the  weakening  of  the  wall  was  not  the  proximate  cause 
of  the  injury,     lb, 

4.  Also  that  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence, for  he  had  omitted  no  duty  which  he  owed  the  defendant. 
lb, 

5.  When  the  defendant   unlawfully  turned  the   water   course 
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towards  the  plaintiffs  quarry,  it  was  its  duty  to  see  that  no  damage 
was  thereby  done.     lb. 

6.  It  is  not  enough  that  a  defendant  has  been  negligent,  unless 
that  negligence  has  contributed  to  the  injury  of  the  plaintiff. 
Sotvles  V.  Moore y  322. 

7.  Where  the  plaintif!^*s  horses  were  drowned  by  running, 
while  unmanageable,  into  an  open  space  in  Lake  Champlain  from 
which  ice  had  been  removed  by  the  defendant,  the  defendant 
is  not  liable  upon  the  ground  that  he  did  not  sufficiently  guard  the 
opening,  if  a  proper  guard  would  not  have  prevented  the  accident. 
lb. 

8.  The  question  being  how  far  the  instincts  of  a  runaway  pair 
of  horses  would  lead  them  to  avoid  a  hole  in  the  ice  if  suitably 
guarded,  the  court  properly  told  the  jury  that  they  must  consult 
their  own  judgment  as  practical  men  upon  that  subject.     lb. 

9.  The  court  should  not  direct  a  verdict  for  the  defendant  upon 
the  ground  of  contributory  negligence  in  the  plaintiff  where  the 
evidence  in  that  respect  is  conflicting.     Morrisey  v.  Hughes^  553. 

10.  That  the  neglect  of  a  fellow  sei-vant  has  contributed  with 
that  of  the  defendant  to  produce  the  injury  is  no  defence.     lb. 

See  Contributory  Negligence  1,2;  Master  and  Servant 
I  ;  Municipal  Officers  1,2. 
NEW  COUNT.     See  Amendment  2,  3. 

NEW  TRIAL. 

1.  Held^  that  the  evidence  which  was  legally  admissible  did 
not  support  the  petition,  and  that  the  same  should  be  dismissed. 
Carpenter  v.    Willcy^  168. 

2.  Upon  a  petition  for  a  new  trial  for  the  alleged  cause  that 
the  jury  used  an  improper  method  of  arriving  at  the  amount  of  the 
damages,  the  affidavit  of  a  juror  cannot  be  used  to  impeach  the 
verdict.     lb. 

NEW  PROMISE.     See  Limitation  of  Actions  2,  3,  4. 

NOTES  AND  BILLS. 

I .  The  fact  that  one  of  two  persons  who  have  business  dealings 
cannot  read  and  write,  being  otherwise  of  ordinary  memory  and 
judgment,  while  the  other  is  a  lawyer,  who  promises  to  be  fair 
and  keep  accurate  accounts  of  their  transactions,  does  not  estab- 
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lish  a  trust  relation  between  the  two,  so  as  to  cast  upon  the  latter 
the  burden  of  proving  a  consideration  for  a  promissory  note  given 
him  by  the  former  in  the  course  of  such  dealings.  Willard  v. 
Pinard^   i6o. 

2.  A  promissory  note  written  "I  promise  to  pay,"  and  signed 
by  two  persons,  is  a  joint  and  several  note.  Arbuckle  v.  Tem- 
plet on  ^  205. 

3.  If  the  payee  of  such  note  knows,  at  the  time  the  same  is 
given,  that  one  of  the  signers  is  a  surety  for  the  other,  that  fact 
may  be  shown  by  the  surety  in  a  suit  on  the  note  against  him  by 
the  payee.     lb. 

4.  General  assumpsit  will  not  lie  against  a  surety.     lb. 

5.  A  creditor  holding  collateral  as  security  for  several  notes,  a 
part  of  which  are  signed  by  a  surety,  may,  as  between  himself 
and  the  surety,  in  the  absence  of  any  direction  from  the  debtor, 
apply  the  proceeds  of  the  collateral  to  what  notes  he  pleases. 
First  National  Bank  v.  JohnsBn^  382. 

6.  A  creditor  who  voluntarily  surrenders  collateral,  discharges 
to  that  extent  the  surety,  but  it  is  not  a  voluntary  surrender  to  pay 
over  to  the  debtor  the  proceeds  of  the  collateral  upon  the  substitu- 
tion of  other  collateral  in  pursuance  of  a  contract  in  force  when 
the  relation  of  suretyship  was  assumed.     lb. 

7.  The  plaintiff  had  entered  into  an  arrangement  by  which  it 
was  to  discount  the  paper  of  V.  to  an  amount  of  $io,ooo,  upon 
condition  that  V.  should  deposit  with  it  an  equal  amount  of  com- 
mercial paper  as  collateral.  As  this  commercial  paper  was  paid, 
the  plaintiff  was  to  pay  over  to  V.  the  proceeds  upon  receiving 
other  satisfactory  paper  in  substitution.  Becoming  dissatisfied, 
the  plaintiff  refused  to  go  on  without  additional  security,  and  the 
defendant  signed  as  surety,  nothing  being  said  about  the  collateral 
fund.  At  a  certain  point  the  defendant  refused  to  sign  as  surety 
longer.  When  V.  stopped  payment  the  plaintiff  held  four  notes  : 
One  for  $2,000  and  one  for  $1,500,  signed  by  defendant,  and  one 
for  $3,500  and  one  for  $2,000,  not  signed  by  the  defendant,  but 
taken  in  renewal  for  notes  w^hich  had  been  signed  by  her.  Sub- 
sequently to  the  date  of  first  of  the  two  notes  signed  by  the  de- 
fendant, the  plaintiff  collected  from  the  collateral  notes  in  all 
$9,059.36.     Of  this  the  plaintiff  had  paid  over  to  V.  from  time  to 
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time,  upon  receiving  other  collateral  paper,  $4,287,771  and  had 
applied  the  balance  in  payment  upon  the  two  notes  not  signed  by 
the  defendant.  Held^  that  the  defendant  was  not  discharged 
as  surety  by  the  act  of  the  plaintiff  in  so  paying  over  the  pro- 
ceeds of  the  collateral  notes  to  V.,  and  that  it  might  make  the 
application  of  the  balance  which  it  did.     lb. 

See  Evidence  13;  Husband  and  Wife  4;  Payment  i. 

NOVATION. 

The  plaintiff  contracted  with  defendant  to  board  certain  of  its 
paupers  at  a  given  price  per  week,  and  it  was  arranged  that  R.  & 
J.  might  furnish  the  plaintiff  supplies  upon  the  credit  of  the  de- 
fendant to  an  amount  not  exceeding  what  was  due  her  for  board- 
ing such  paupers.  Upon  a  settlement  with  the  plaintiff  at  the  end 
of  the  year  the  defendant  paid  to  R.  &  J.  the  entire  amount  due 
the  plaintiff,  which  overpaid  the  plaintiff's  debt  to  R.  &  J.  by 
$26.17.  '^^^s  ^'^*  upon  the  expectation  that  plaintiff  would  con- 
tinue to  trade  with  R.  &  J.,  which  she  did,  but  upon  final  set- 
tlement paid  them  for  the  goods  afterwards  furnished,  refused  to 
accept  the  $26.17  which  they  tendered,  upon  the  ground  that  the 
defendant  owed  her  not  only  this  amount,  but  for  her  husband's 
board  also,  and  brought  suit  against  the  defendant.  Still  later  she 
took  the  $26.17  ^"^  %2ivt^  a  receipt  for  it.  The  court  found  that 
the  defendant  was  not  liable  for  the  husband's  board.     Held^ 

That  upon  the  facts  as  found  by  the  court,  the  payment  to  R. 
&  J.  was  a  payment  to  the  plaintiff,  and  that  she  thereby  accepted 
them  as  her  debtor  in  place  of  the  defendant.  Atwood^  Apt.^  v. 
Mt.  Holly  ^  121. 

NUISANCE.     See  Evidence  33,  34. 

OATH  OF  OFFICE.     5^^  Grand  Jlror,  i. 

OATH.     See  Chattel  Mortgage,  3. 

OFFICER.  See  Crimes  and  Offences,  i,  2;  Pleading, 
10,  12 ;  Arrest,  i. 

OFFSET. 

I .  By  bringing  suit  on  such  a  recognizance  the  defendant  in 
the  old  suit  as  plaintiff  in  the  new  suit  submits  itself  to  the  juris- 
diction of  the  court,  and  the  recognizor,  as  defendant,  may  plead 
in  offset  any  proper  claim.     F'it'st  National  Bank  v.  Post^  222. 
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2.  S,.  the  plaintiff  in  the  original  suit,  having  assigned  his 
claim  against  the  plaintiff  in  this  suit  to  the  defendant,  the  plain- 
tiff having  been  duly  notified  thereof  by  the  defendant,  and  hav- 
ing promised  to  pay  him  the  same,  the  defendant  might  have 
maintained  an  action  in  assumpsit  upon  such  claim  in  his  own 
name,  and  may  plead  it  an  offset.     lb. 

3.  And  although  a  portion  of  the  assignment  was  to  the  de- 
fendant in  trust,  he  may  certainly  offset  so  much  as  was  to  him 
absolutely.      lb, 

ORIGINAL  PACKAGE.     See  Intoxicating  LiqyoR,  5. 

OUSTER.     5tftf  Ejectment,  i. 

PARTIES.     5iPtf  EqyiTY,  ii,  12. 

PAROL  EVIDENCE.     See  Evidence,  14,  26,  27. 

PAROL  AGREEMENT.     See  Way,  3. 

PARTITION   OF  LANDS. 

1 .  A  judgment  of  partition  between  joint  owners  of  real  es- 
tate does  not  bind  the  mortgagee  of  the  defendant  owner,  such 
mortgagee  not  being  a  party  to  the  judgment.     Scnules^  TV.,  v. 

2.  Nor  does  the  fact  that  the  mortgagee  takes  possession  of 
the  parcel  apportioned  to  his  mortgagor  and  builds  a  line  fence 
between  that  and  the  other  parcel  amount  to  an  acquiescence,  if 
at  the  time  of  doing  so  he  notifies  the  other  owner  that  he  will  not 
be  bound  by  the  judgment.     lb. 

PARTNERSHIP. 

The  defendants,  being  partners  in  the  granite  business,  pur- 
chased a  quarry,  in  part  payment  for  which  they  gave  their  joint 
and  several  notes  and  secured  the  same  by  mortgage  on  the  quarry. 
Subsequently,  June  17,  the  defendants  quit-claimed  their  interest 
in  the  same  to  the  plaintiff,  and  the  plaintiff  transferred  his  inter- 
est in  the  personal  property  and  stock  of  the  partnership  to  one  of 
the  defendants.  Later,  June  24,  the  parties  executed  an  agree- 
ment under  seal  by  which  the  plaintiff  conveyed  his  interest  in  the 
debts  due  the  partnership  to  the  defendants,  and  they  covenanted 
to  see  him  harmless  from  all  debts  contracted  in  or  about  the  for- 
mer partnership.     Held^  that  thev  thereby  became  bound  to  pay 
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the  notes  given  for  the  quarry.      Coburn  v.  Cassie  c^  JRraser^  550. 
See  Principal  and  Agent  ;  Husband  and  Wife,  5. 
PART  PERFORMANCE.     See  Specific  Performance,  2. 

PAUPER. 

1.  The  promise  of  a  town  to  pay  a  mother  for  supporting  her 
emancipated  pauper  son  is  upon  a  good  consideration  and  bind- 
ing.    Durfeyy.  So.  Burlington^  412. 

2.  Where  a  town  contracts  for  the  support  of  one  of  its  pau- 
pers with  a  person  residing  in  another  town,  the  pauper,  while 
living  in  the  latter  town  in  virtue  of  such  contract,  is  a  transient 
therein  and  a  resident  of  the  former  town,  and  the  latter  town  may 
recover  of  the  former  if  compelled  to  assist  the  pauper.  Leices- 
ter V.  Brandon^  544. 

PAYMENT. 

Where  an  entire  indebtedness  is  evidenced  by  several  promis- 
sory notes  falling  due  at  different  times,  a  payment  made  to  apply 
on  the  note  first  to  fall  due,  but  not  endorsed,  will  be  treated  as  a 
payment  upon  the  indebtedness  and  may  be  shown  in  defence  of 
a  suit  upon  the  note  last  to  fall  due,  the  others  having  been  paid 
and  taken  up.     Lyon  v.  Witters^  396. 

See  Novation,  i  . 

PETITION  FOR  APPEAL.     5^i?  Appeal,  i. 

PLEADING. 

1.  A  plea  of  a  former  recovery  which  alleges  in  proper  form 
an  impleading  before  a  justice  of  the  peace  for  the  same  causes  of 
action,  and  avers  that  the  defendant  recovered  judgment  in  said 
action  upon  said  several  causes  of  action,  is  good  as  showing  a 
former  recover^'  upon  the  merits.     Dunklee  v.  Goodenough^  257. 

2.  A  replication  to  such  a  plea  which  admits  the  impleading 
and  judgment,  alleges  that  it  was  upon  a  plea  in  abatement,  and 
that  the  plaintiff  took  an  appeal,  and  before  the  session  of  the 
county  court  discontinued  his  suit,  must  be  construed  as  in  con- 
fession and  avoidance.     Lb. 

3.  A  plaintiff  cannot,  by  his  replication,  both  deny,  and  con- 
fess and  avoid  the  plea.     lb. 

4.  In  applying  the  rule  that  a  general  demurrer  reaches  the 
first  substantial  defect,  the  whole  record  must  be  looked  into.     lb. 
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5.  So  where  the  plea  is  good  upon  its  face,  the  replication  bad, 
while  the  rejoinder  contains  matter  which  shows  that  the  plea  is 
not  good  in  fact,  judgment  upon  general  demurrer  to  the  rejoinder 
should  be  for  the  plaintiff.     lb. 

6.  Where  a  declaration  contains  several  counts  for  the  same 
cause  of  action,  one  of  which  is  good,  a  general  judgment  will 
not  be  reversed  for  that  the  trial  court  improperly  refused  to  dis- 
miss the  other  counts.  The  verdict  and  judgment  are  deemed  to 
be  upon  the  good  count.     Varnum  v.  Highgate^  416. 

7.  No  consideration  for  a  bond  under  seal  need  be  alleged. 
Barrett  V.  Garden^  431. 

S.  A  declaration  counting  upon  a  bond  from  the  defendant  to 
the  plaintiff  not  to  contest  the  probate  nor  waive  the  provisions  of 
the  will  of  C,  and  alleging  a  breach  of  the  conditions,  need  not 
aver  the  relative  interests  of  the  plaintiff  and  defendant  in  the 
will.     lb, 

9.  A  demurrer,  though  special,  reaches  the  first  substantial  de- 
fect in  the  pleadings.     Kent  v.  Milcs^  582. 

10.  An  officer  cannot  justify  under  a  returnable  process  which 
has  never  been  returned,  but  if  the  plea  of  justification  alleges 
that  the  facts  in  refeience  to  the  issuance  and  service  of  a  warrant 
more  fully  appear  from  the  record  and  proceedings  in  the  office  to 
which  the  warrant  should  have  been  returned,  that  is  an  argu- 
mentative allegation  that  it  has  been  so  returned.     lb, 

11.  A  special  demurrer  to  the  replication  is  general  as  to  the 
plea  and  does  not  reach  argumentativeness  in  the  plea.     lb, 

12.  The  action  being  trespass  for  false  imprisonment  and  the 
plea  a  justification  under  a  warrant  commanding  the  defendant  to 
have  the  plaintiff  before  the  county  court  forthwith,  a  replication 
that  the  defendant  delayed  service  of  the  warrant  until  such  court 
adjourned,  is  bad,  at  least  unless  it  alleges  such  facts  as  show  an 
abuse  of  process,     lb, 

13.  A  replication  which  is  in  substance  a  general  traverse  of 
the  plea,  cannot  be  treated  as  a  new  assignment,     lb, 

14.  In  an  action  upon  a  public  statute,  if  the  declaration  con- 
tains an  averment  of  every  fact  necessary  to  be  established,  it  need 
not  in  terms  refer  to  the  statute.     Morrisey  v.  Hughes^  553. 

See  Master  and  Servant,  i  ;  Telegraph  Line,  i. 
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POSSESSION.  See  Chattel  Mortgage,  i,  2;  Eject- 
ment, I. 

PRACTICE. 

1 .  A  judgment  non  obstante  veredicto  should  not  be  rendered 
for  a  defendant  where  a  general  verdict  has  been  directed  for  the 
plaintiff,  by  reason  of  the  improper  exclusion  of  certain  evidence 
offered  in  defence.     Bradley  PertilizerCo.  \,  Caswell^  231. 

2.  A  defendant  cannot,  for  the  first  time  in  supreme  court, 
raise  the  question  that  the  replication  is  not  broad  enough  to  try 
the  issue  which  the  court  below  has  tried  and  certified  up.  Mon- 
roe  V.  Potter^  234. 

3.  An  objection  to  the  admission  of  testimony  will  not  be  con- 
sidered unless  it  is  followed  by  an  exception.    Clark  v.  Hodges^ 

273- 

4.  It  is  within  the  power  of  the  county  court  to  strike  off,  in 
its  discretion,  a  judgment  of  non-suit  entered  for  want  of  prosecu- 
tion,    yohnson  v.  Shumway^  389.  , 

5.  Such  right  is  not  statutory,  but  springs  from  the  inherent 
power  of  courts  over  their  own  judgments.     lb, 

6.  The  supreme  court  refused  to  recommit  the  case  for  a  fur- 
ther finding  of  tact.    Ckamberlin  v.  Whitney^  488. 

7.  Where  there  is  error  in  the  proceedings  below  and  the  su- 
preme court  is  in  doubt  upon  the  record  what  judgment  shall  be 
rendered  upon  a  special  verdict,  the  case  will  be  remanded.  Be- 
dell v.  Tracy ^  494. 

See  Highways  and  Bridges,  3  ;  Trial,  5,  6,  8 ;  Charge  of 
Court,  5 ;  Equity,  15,  16,  17. 

PRESENT  WORTH.     See  Damages,  i. 
PRESUMPTION  OF  REGULARITY.     See  Error,  3,  4. 
PRESIDENT.     Sec  Agency,  i. 
PRESUMPTION.     5^^  Insanity,  i,  2;  Trial,  2. 

PRINCIPAL  AND  AGENT. 

I.  The  plaintiffs  being  about  to  begin  the  manufacture  of  lime 
employed  O  to  assist  them.  O  purchased  materials,  made  con- 
tracts, and  to  some  extent  exercised  supervision  over  the  men  for 
a  short  time,  representing  that  he  was  a  member  of  the  firm.  Dur- 
ing this  time  he  asked  the  defendant  if  he  would  sell  the  plaintiffs 
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two  or  three  carloads  of  lime.  Afterwards  he  ordered  a  carload 
sent  to  him  at  New  York,  promising  to  send  his  check  in  ten 
days.  The  lime  was  for  O's  private  use,  but  the  defendant  sup- 
posed it  was  fpr  the  plaintiffs,  and  charged  it  to  them.  The  ref- 
eree found  that  the  defendant  was  justified  in  supposing  from 
what  O  did  and  his  representations  that  he  was  a  partner  or  spe- 
cial agent,  but  that  the  plaintiffs  did  not  hold  him  out  as  such  or 
know  that  he  so  held  himself  out.  Held^  that  the  plaintiffs  were 
not  liable,  for 

{a)  The  defendant  was  not  justified  in  supposing  that  O  had 
authority  to  bind  the  plaintiffs,  and 

(^)  It  did  not  appear  that  O  professed  to  order  this  lime  for 
them.     lb,     Prisbee^  Rogers  <&  Co,  v.  F'elton^  138. 

2.  The  defendant  telegraphed  B,  his  attorney  in  a  certain  suit, 
''Employ  Farrington  &  Post.  Letter  will  follow."  Held^  that 
the  authority  thereby  conferred  was  an  absolute  one  to  employ  the 
plaintiffs  in  that  suit,  and  that  they  were  not  bound  by  any  limita- 
tions contained  in  a  subsequent  letter.  Parrington  dc  Post  v. 
Hayes  <&  Brainerd^  153. 

PRIVILEGED  COMMUNICATION. 

1.  The  words  were  not  privileged  because  spoken  to  one  who 
had  formerly  been  pastor  of  the  church  of  which  both  the  plain- 
tiff and  defendant  were  members,  and  in  answer  to  his  inquiries. 
Carpenter  v.  Willey^  168. 

2.  Before  bringing  this  suit  the  plaintiff  consulted  S,  an  attor- 
ney, about  the  collection  of  this  note,  and  showed  him  the  note. 
It  was  proposed  to  prove  by  S  on  this  trial  that  the  endorsement 
did  not  then  contain  the  words  "of  Charles  Templeton."  Held^ 
that  his  information  in  that  respect  was  a  privileged  communica- 
tion.    Arb tickle  v.   Templeton^   205. 

PROBATE  COURT. 

The  plaintiff  began  the  prosecution  of  certain  claims  before  the 
Court  of  Commissioners  of  Alabama  Claims  as  reestablished  by 
the  act  of  1882,  under  contract  that  he  should  receive  for  his  ser- 
vices one-half  the  amount  recovered.  After  the  proofs  had  been 
filed,  that  court  decided  that  judgment  would  not  be  rendered 
until  ancillary  administration  had  been  taken  out  in  the  District  of 
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Columbia.  Before  this  was  done  the  plaintiff  was  disbarred,  and 
the  clei-k  of  the  court  was  directed  to  substitute  for  that  of  the 
plaintiff  the  name  of  any  other  attorney  which  the  claimants 
might  in  writing  suggest.  Thereupon,  the  plaintiff  agreed  with 
H,  then  his  clerk,  to  enter  as  administrator  and  prosecute  the 
claims  to  judgment.  Before  this  was  done  H  began  practice  for 
himself,  and  arranged  with  the  defendant  to  enter  as  administra- 
tor, and  employ  him,  H,  as  the  attorney.  The  defendant  did  so, 
and  obtained  judgments  upon  the  strength  of  the  evidence  already 
furnished.  These  judgments  were  partially  satisfied,  the  defend- 
ant settled  his  accounts  in  the  probate  court  for  the  District  of 
Columbia,  and  paid  over  to  the  claimants  the  sums  their  due  be- 
fore the  commencement  of  this  suit.  The  defendant  had  no 
knowledge  that  the  plaintiff  had  rendered  8er\-ices  for  which  he 
had  not  been  paid,  nor  of  the  arrangement  between  the  plaintiff 
and  H.     Held, 

1.  The  fact  that  the  plaintiff  did  not  present  his  claim  for  ser- 
vices before  the  probate  court  for  the  District  of  Columbia  does 
not  necessarily  bar  his  right  of  recovery,  for  the  claim  is  against 
the  administrator  personally,  and  not  against  the  estate. 

2.  The  two  things  necessary  to  confer  jurisdiction  upon  a  pro- 
bate court  for  the  granting  letters  of  administration  are,  the  death 
of  the  person  upon  whose  estate  Ihey  are  granted,  and  domicile  or 
assets  within  the  district,  and  if  those  two  matters 'appear  of  record 
the  administration  is  at  \^ix%\.  prima  facie  valid. 

3.  A  claim  enforceable  in  the  District  of  Columbia  and  no- 
where else  is  an  asset  there  upon  which  administration  may  be 
granted,  especially  if,  as  in  this  case,  the  court  refuses  to  give 
judgment  save  in  the  name  of  an  administrator  appointed  in  that 
district. 

4.  The  fact  that  the  administrator,  in  his  petition  to  the  probate 
court  praying  for  administration,  set  forth  that  he  was  a  creditor, 
while  the  settlement  of  his  account  showed  that  he  was  not,  would 
not  invalidate  his  appointment. 

5.  The  Court  of  Commissioners  might  properly  refuse  to  give 
judgment  in  i'avor  of  a  foreign  administrator,  and  require  the  ap- 
pointment of  an  administrator  in  the  District  of  Columbia. 
Manning  v.  Leighton^  84. 
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6.  Where  an  executor,  who  had  a  life  interest  in  an  estate,  in 
which  several  minors  were  interested,  some  four  months  after  the 
decease  of  his  testator  presented  his  administration  account  to  date, 
and  had  the  same  allowed  by  the  probate  court  without  the  ap- 
pointment of  any  guardian  unto  the  minors,  and  some  years  after, 
his  own  interest  having  terminated  and  the  estate  being  ready  for 
distribution,  presented  a  second  account,  in  which  he  charged  him- 
self with  the  amount  found  in  his  hands  upon  the  former  settle- 
ment, and  credited  himself,  among  other  things  with  a  gross  sura 
for  the  care  and  support  of  the  minors,  which  account  was  al- 
lowed by  the  probate  court,  and  the  estnte  settled  and  distributed 
in  accordance  therewith,  a  guardian  having  first  been  appointed 
unto  the  minors,  and  due  notice  having  been  given,  such  final  set- 
tlement will  be  conclusive  upon  the  minors  and  their  representa- 
tives unless  impeached  for  fraud.     Huntley  v.  Denny^  i86. 

7.  Whoever  attacks  the  judgment  of  the  probate  court  upon 
that  ground  must  clearly  and  distinctly  prove  the  fraud  which  he 
alleges.     lb, 

8.  That  probate,  court  having  jurisdiction  of  the  settlement  of 
an  estate  might,  under  the  statutes  in  force  in  1856,  appoint  a 
guardian  unto  a  minor  interested  in  the  settlement  of  such  estate, 
although  that  minor  resided  in  another  probate  district,     lb. 

See  Executors  and  Administrators  4,  5 ;  Error,  2. 

PROMISE.     See  Consideration  2. 

PUBLIC  POLICY.     See  Contract  i. 

PUBLIC  OFFICER.     See  Municipal  Officers  1,2. 

PROXIMATE  CAUSE.     See  Negligence  6,  7. 

QUO  WARRANTO.     See  Constable  i. 

RAILROAD  COMPANIES. 

Under  a  mandate  of  the  supreme  court  that  the  petitionee  be 
allowed,  in  reduction  of  the  rent  due  from  it  to  the  petitioner,  all 
taxes  paid  to  the  State  in  accordance  with  the  provisions  of  No.  i, 
St.  18S2,  the  petitionee  cannot  deduct  an  amount  in  excess  of 
what  the  taxes  would  be  if  computed  upon  the  actual  gross  re- 
ceipts of  the  railroads  of  the  petitioner.  Vt.  and  Can.  Rd.  Co. 
V.    Vt.  Cent.  Rd.  Co.,  366. 

See  Accord  and  Satisfaction  i,  2,  3,  4;  Negligence  3,  4,'5. 

RAPE.     See  Evidence  21. 
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RECOGNIZANCE. 

A  recognizance  for  costs  to  defendant  taken  before  a  court 
having  jurisdiction  of  the  plaintiff  'and  subject-matter  is  valid, 
even  though  no  jurisdiction  of  the^defendant  was  ever  acquired. 
First  National  Bank  v.  Post^  222. 

RECOUPMENT.     See  Landlord  and  Tenant  5. 

REFERENCE.     See  Action  i  2. 

REFEREES. 

The  fact  that  one  acting  as  referee  under  a  rule  of  the  county 
court  holds  an  office  of  profit  and  trust  from  the  United  States  at 
the  time  he  hears  the  case  and  makes  a  report,  does  not  render  his 
acts  as  referee  void.     Re  Powers'  JBst.y  399. 

See  Arbitration  and  Award  4,  5,  6  ;  Negligence  i. 

REFORMATION  OF  CONTRACT.     See  Insurance  i,  2. 

REFORMATION  OF  DEED.     See  Equity  8,  9,  10. 

RES  ADJUDICATA. 

1.  In  order  that  a  former  adjudication  may  be  a  bar  to  a 
second  suit  it  must  appear  that  all  the  matters  embraced  in  the 
second  suit  either  were  or  ought  to  have  been  litigated  in  the  first 
suit.     Mussey  v.  Bates  and  Curtis^  449. 

2.  The  plaintiff  declared  for  that  the  defendants  upon  receiving 
from  him  an  absolute  deed  of  certain  premises,  had  loaned  him 
certain  money  and  agreed  by  parol  to  advance  him  further  sums 
with  which  to  put  the  land  in  shape  to  sell  for  building  lots,  to 
convey  the  lots  when  sold  by  the  plaintiff  upon  receiving  the  pur- 
chase price,  and  when  the  entire  advances  by  them  had  been  re- 
paid to  convey  the  balance  of  the  land  to  the  plaintiff,  and  to  per- 
mit the  plaintifl  to  retain  possession  of  the  land  meantime,  alleg- 
ing a  breach  of  these  promises.  The  defendants  pleaded  in  bar 
that  heretofore  the  plaintiff  had  brought  a  suit  in  equity  against 
them  setting  forth  the  loan,  the  conveyance  and  the  other  under- 
takings mentioned  in  the  declaration,  and  praying  that  the  abso- 
lute deed  might  be  decreed  a  mortgage,  that  an  account  be  tiken 
of  the  amount  due  the  defendants,  and  the  plaintiff  be  allowed  to 
redeem  upon  the  payment  of  such  sum ;  that  an  accounting  was 
had  and  a  decree  made  that  the  plaintiff  might  redeem  upon  pay- 
ing to  the  defendants  on  or  before  a  day  certain  the  sum  so  found 
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due,  and  in  default  of  such  payment  should  be  foreclosed  of  all 
interest  in  the  premises ;  and  that  the  plaintif!*  failed  to  make  pay- 
ment under  this  decree.  The  plaintiff  demurred  generally.  Held^ 
that  the  demurrer  should  be  overruled,  for  it  did  not  appear  that 
the  pUiintiff's  damages  consequent  upon  the  failure  of  the  defend- 
ants to  give  him  possession  of  the  land  and  furnish  him  money 
with  which  to  market  it  were,  or  necessarily  should  have  been, 
determined  in  the  equity  suit.  lb. 
See  Intoxicating  Liquor  6. 

RIGHT  OF  ACTION. 

An  action  of  qua.  clceu,  will  lie  for  an  entry  upon  the  lands  of 
another,  although  no  actual  damage  is  shown.  Bragg- \.  Lara- 
wayy  678. 

RIGHT  OF  WAY.     See  Way  i,  2,  3,  4,  5,  6,  7. 

RIPARIAN  RIGHTS.     See  Waters  1,2. 

SALE. 

1 .  In  the  absence  of  some  agreement  to  the  contrary,  the  vendor 
of  personal  property  has  a  lien  on  the  property  sold  for  the  pur- 
chase price  so  long  as  it  remains  in  his  possession.  Robinson  v. 
Morgan,  37. 

2.  And  if  the  sale  is  upon  credit,  the  lien  may  be  asserted  after 
the  expiration  of  the  term  of  credit,  provided  the  goods  are  still  in 
the  possession  of  the  vendor.     lb. 

3.  Nor  is  the  vendor's  right  to  assert  such  lien  affected  by  the 
fact  that  a  portion  of  the  purchase  price  has  been  paid.     lb. 

4.  The  vendor  has  the  same  right  in  this  respect  against  the 
subvendee  as  against  the  vendee,  unless  he  has  done  something 
in  the  premises  by  which  he  is  estopped.     Jb. 

5.  The  mere  fact  that  the  subvendee  has  notified  the  vendor  of 
the  sale  to  him,  without  any  expression  of  dissent  on  the  part  of 
the  vendor,  is  not  enough.     lb. 

6.  The  plaintiff  acquired,  through  a  third  person,  title  to  a 
cow  from  her  husband,  but  the  cow  continued  liable  to  attachment 
upon  his  debts  since  she  remained  in  his  possession.  While  this 
was  so,  the  plaintiff  exchanged  this  cow  with  K.  for  another, 
which  was  also  put   into  the  husband's  possession.      Held,   that 
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the  second  cow  was  not  attachable  upon   his  debt,  for  to  her  the 
husband  never  had  title.      CasweU  v.  Jcnes^  457. 

7.  The  officer  conducting  an  execution  sale  cannot  act  as  the 
agent  of  the  creditor  with  discretionary  authority  to  bid  in  the 
property,  and  if  he  does  so  hid  it  in  the  sale  will  be  void.     /*^ 

8.  An  execution  sale,  regular  upon  its  face,  may  be  attacked 
for  collusion  between  the  creditor  and  debtor,  and  when  so  assailed 
the  record  of  the  sale  is  only  prima  facie  evidence  that  it  was 
bona  fide.     lb, 

9.  Where  a  proprietor,  having  no  personal  knowledge  of  his 
business,  in  reliance  upon  his  foreman^  gives  a  price  which  he 
supposes  to  be  correct,  but  which  is  in  fact  too  small,  owing  to  a 
mistake  of  the  foreman,  the  proprietor  is  entitled  to  the  same 
relief  against  the  mistake  iis  though,  having  knowledge  of  the 
business,  he  had  made  it  himself.  Ever  son  rf  Co.  v.  Inter  nn- 
tional  Granite  Co,^  65S. 

10.  If  the  vendor,  by  a  mistake  which  is  the  result  of  oversight 
or  error  in  computation,  quotes  a  price  below  the  true  one,  and 
the  vendee  accepts  it  knowing  of  the  mistake,  the  contract  of  sale 
will  not  be  enforced.     lb, 

SEALED  INSTRUMENT.     See  Action  i,  2. 
SEALED  VERDICT.     See  Triai,  3. 

SELECTMEN. 

1.  The  selectmen  of  a  town,  as  their  powers  and  duties  are  at 
present  established,  are  not  personally  liable  for  an  injury  sus- 
tained through  a  defect  in  a  public  highway  in  that  town.  Dan- 
iels v.  Hathaway^  347. 

2.  The  duties  of  selectmen  in  reference  to  the  maintenance  and 
repair  of  highways  are  of  a  ^wd^/ judicial  nature.     16. 

SEWERS. 

1.  Upon  an  appeal  to  the  county  court  from  an  assessment  by 
the  bailiffs  of  the  village  of  Brattlcboro  for  contribution  towards 
the  expense  of  constructing  sewers,  the  land  owner  may  raise  the 
question  of  the  right  of  the  Ixiilitfs  to  make  any  assessment  at  ajK 
Boy  den  and  Her  rick  v.  Braii/eboro^  504. 

2.  Under  a  provision  of  the  charter  that  "Every  (person  whose 
particular  drain  shall  enter  into  any  such  common  sewer,  or  main 

47 
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drain,  or  who,  in  the  opinion  of  said  bailiffs,  shall  receive  benefit 
thereby  for  draining  his  premises,  shall  be  assessed  therefor  his 
just  share  towards  the  expense  of  laying  and  constructing  such 
sewer  or  drain,"  a  land  owner  cannot  be  assessed  towards  the  ex- 
pense of  making  changes  in  a  sewer  already  laid  which  are  ren-. 
dered  necessary  solely  by  the  fact  that  a  new  sewer  is  to  be  con- 
nected with  it.     lb, 

SHERIFF.     See  Sale  7. 

SLANDER,     ^.^i?  Privileged  Communication  i. 

SPECIFIC  PERFORMANCE. 

1.  That  the  taking  and  continuing  in  possession  of  the  house 
by  the  oratrix  was  a  part  performance,  which  took  the  case  out  of 
the  statute  of  frauds.     Smith  v.  Pierce^  200. 

2.  That  the  oratirix  was  entitled  to  a  specific  performance  of 
the  entire  contract  as  to  both  real  and  personal  property,  but  must 
pay  expenses  of  last  sickness  and  funeral  expenses.     lb, 

SPECIAL  MASTER. 

1.  In  a  hearing  before  a  special  master,  the  weight  to  be  given 
such  a  note  as  evidence  is  entirely  for  the  master,  and  his  finding 
as  to  the  consideration  is  conclusive.      Willard  v.  Plnard^  160. 

2.  The  intestate  and  defendant  had  dealings  commencing  in 
1863,  in  the  course  of  which  the  intestate  advanced  the  defendant 
certain  sums  of  money,  which  were  settled  for  in  1872  by  the  giv- 
ing of  the  defendant's  promissory  notes.  The  master  found  that 
these  notes  included  $200  of  usury,  and  reported  that  the  only 
evidence  on  which  he  based  this  finding  was  the  testimony  of  two 
witnesses,  to  the  effect  that  previous  to  1872  the  intestate  had  told 
them  that  the  defendant  was  paying  him  ten  per  cent,  the  fact  that 
banks  at  that  time  usually  took  eight  per  cent,  and  that  "the  kind 
of  transaction  between  these  parties  would  indicate  some  consider- 
ation other  than  the  mere  legal  rate,  and  less  than  the  ordinary 
rate."  Held^  that  this  evidence  did  not  warrant  the  finding  of 
the  master  that  usury  was  included  in  the  notes,  although  it  might 
tend  to  show  that  usury  was  paid.     lb, 

SPECIAL  VERDICT.     See  Trial  i. 
STALE  CLAIM.     See  Mortgage  2. 
STALENESS.     See  Equity  15. 
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STATUTES  CONSTRUED  AND  LIMITED. 

1.  R.  L.  s.  1422,  petition  for  new  trial,              .            -            -            -  415 

2.  R.  L.  s.  1171,  striking  off  default,           -            -            .            -  415 

3.  R.  L.  s.  1390,  judgment  upon  exceptions  in  supreme  court,           -  416 

4.  R.  L.  s.  913,  judgment  when  declaration  contains  one  good  count,  419 

5.  R.  L.  1057,  jury  trial  in  book  account  before  justice,          -            -  423 

6.  R.  L.  ch.  67,  book  account,          -----  423 

7.  R.  L.  s.  2674  bond  of  constable,        -----  446 

8.  R,  L.  s.  26,  computation  of  time,            -    .        -            -            -  447 

9.  R.  L.  s.  2689,  acknowledgment  of  deed  before  town  clerk,            -  448 

10.  R,  L.  1258,  possession  of  mortgaged  premises,              -            -  454 

11.  R.  L.  981,  statute  of  frauds,   ------  499 

12.  R.  L.  2940,  laying  of  highways,  -----  515 

13.  R.  L.  128,  vacancies  filled  by  legislature,     -            -            -            -  542 

14.  R.  L.  4133,  burglary,         ------  542 

15.  R.  L.  2S17,  2818,  transient  pauper,    -  -  -  -         545,  546 

16.  R.  L.  3802,  sale  of  intoxicating  liquor,   -            -            -            -  548 

17.  R.  L.  3836,  public  nuisance,  ------  548 

18.  R.  L.  2321,  doing  business  by  a  married  woman,          -            -  567 

19.  R.  L.  1883,  liquidation  of  security  in  insolvency,    -            -            -  598 

20.  R.  L.  2162,  recovery  by  administrator  of  estate  fraudulently  con- 

veyed,      --------  598 

21.  R.  L.  1820,  assignment  of  debtor's  estate  in  insolvency,           -  599 

22.  R.  L.  i860,  1861,  fraudulent  conveyance  as  against  insolvency,    -  599 

23.  R.  L.  2322,  property  rights  of  married  woman,             -            -  614 

24.  R.  L.  1436,  allowance  of  costs  in  county  court,        -            -            -  622 

25.  R.  L.  1596,  informal  levy,             -            -            -            -       .     -  633 

26.  R.  L.  1895,  setting  out  homestead  in  case  of  levy,  -            -            -  633 

27.  R.  L.  3633,  3641,  injury  to  telegraph  line,          -            -            -  635 
.  28.  R.  L.  3461,  organization  after  foreclosure  by  bond  holders,           -  638 

29.  R.  L.  2349,  annulment  of  marriage,        -            -            -            -  664 

30.  R.  L.  4243,  bigamy,     -------  666 

31.  R.  L.  4254,  profane  swearing,      -----  10 

32.  R.  L.  689,  what  is  common  law  by  statutory  enactment,   -            -  11 

33.  R.  L.  1699,  passing  law  questions  to  supreme  court,    -            -  33 

34.  R.  L.  1655,  failure  of  I'espondent  to  testify,  -  -  -69 

35.  R.  L.  1391,  when  question   of   variance   considered    in    supreme 

court,       --------80 

36.  R.  L.  280,  281,  283,  288,  grand  list,          -             -             -             -  104 

37.  R.  L.  382,  payment  of  taxes  to  treasurer,     -            -            -            -  108 

38.  R.  L.  2945,  time  for  taking  appeal  from  action  of  selectmen  in 

laying  of  highway,         -            -            -            -            -            -  n8 

39.  R.  L.  1428,  petition  for  appeal  from  justice  judgment,              -  194 

40.  R.  L.  1027,  1028,  deposition  taken  without  notice,  -            -            -  227 

41.  R.  L.  847,  recognizance  for  costs,            -            .            _            _  228 
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42.  R.  L.  1 170,  costs  on  discontinuance  or  nonsuit,      -  -  -  228 

43.  R.  L.  2913,  laying  out  of  highways,        -  -  -  -  249 

44.  R.  L.  3,  joint  authority,  ------  250 

45.  R.  L.  2671,  obligation  to  serve  as  town  officer,  -  -  -  251 

46.  R.  L.  2751,  power  of  towns  to  vote  taxes,     -  -  -  -  252 

47.  R.  L.  3082,  3086,  3091,  3099,  street  commissioners,       -  -  252 

48.  R.  L.  2692,  powers  of  selectmen,       -----  253 

49.  R.  L.  1064,  1065,  appeal  from  justice's  judgment,  -  -  261 

50.  R.  L.  1 158,  cost  of  trustee,     ------  302 

51.  R.  L.  1 124,  costs  of  claimant  in  trustee  process,  -  -  302 

52.  R.  L.  3871,  fish  wardens,        ------  ^29 

53.  R.  L.  1422,  petition  for  new  trial,  .  -  -  -  3^ 

54.  R.  L.  2822,  liability  of  relatives  to  support  pauper,  -  -  412 

55.  Act  of  1882,  No.  17,  power  of   selectmen  to   purchase   road    ma- 

chines,    --------  329 

56.  Act  of  1882,  No.  100,  relating  to  court  expenses,  -  -  493 

57.  Act  of  1884,  No.  140,  property  rights  of  married  woman,  -         233,  577 

58.  Act  of  1884,  No.  17,  duties  of  highway  surveyors,        -  -  249 

59.  Act  of  1884,  No.  73,  fish  wardens,      -----  329 

60.  Act  of  1884,  No.  II,  State  aid  for  highways,      .  -  -  ^19 

61.  Act  of  1884,  No.  155,  expense  of  warming  jails,      -  -  -  493 

62.  Act  of  1884,  No.  139,  8.  8,  levy  of  execution  on  real  estate,      -  633 

63.  Act  of  1886,  No.  5,  payment  of  taxes  to  treasurer,  -  -  -  108 

64.  Act  of  1886,  No.  74,  fish  wardens,  -  -  -  -  330 

65.  Act  of  1886,  No.  16,  State  aid  for  highways,  -  -  -  419 

66.  Act  of  1886,  No.  4,  exempting  watch  from  taxation,     -  -  546 

67.  Act  of  1886,  No.  63,  age  of  consent  in  females,        -  -  -  664 

68.  Act  of  1888,  No.  129,  fish  wardens,  -  -  -  -  329 

69.  Act  of  1888,  No.  84,  property  rights  of  married  woman,     -  -  577 

70.  Act  of  1890,  No.  33,  relating  to  support  of  married  woman   by 

husband,        -  -  -  -  -  -  -114 

71.  Act  of  1890,  No.  31,  defining  effect  of  legislation  in  pending  liti- 

gation,    -  -  -  -  -  -  -  -118 

72.  Act  of  1890,  No.  17,  relating   to   maintenance   of  highways  and 

bridges,  --------  252 

73.  Act  of  1890,  No.  58,  fish  wardens,     -----  329 

STATUTE.     See  Constitutional  Law  i. 
STATUTE  OF  FRAUDS.     See  Frauds,  Statute  of. 
STATUTE  OF  LIMITATIONS.     See  Limitation  of  Ac- 
tions. 

SUIT.     See  Highways  and  Bridges  4. 

SURVIVAL  OF  ACTIONS.     See  Intoxicating  LiqyoR  3. 

SURETY.     See  Notes  and  Bills  3,  5,  6,  7. 
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TAXATION. 

1.  A  manuiacturing  corporation,  organized  under  the  laws  of, 
and   located  in   this  State,  is  properly  taxed   for  debts  due  to  it. 

Waite  V.  Hyde  Park  Lumber  Co, ^  103. 

2.  Under  St.  1886,  No.  5,  towns  must  vote  each  year  to  collect 
their  taxes  through  the  treasurer,  and  in  case  of  a  town  not  so  vot- 
ing its  treasurer  has  no  authority  to  issue  his  warrant  for  the  col- 
lection of  a  delinquent  tax.     lb. 

See  Railroad  Companies,  i. 

TELEGRAPH  LINE. 
In  an  action  for  the  recovery  of  the  penalty  imposed  by  R.  L., 
s.  3,641,  for  interfering  with  a  telegraph  line,  the  declaration  need 
only  allege  that  the  plaintiff  corporation  was  authorized  to  con- 
struct the  line  in  question  and  had  constructed  it  along  a  public 
highway  in  this  State  in  such  a  manner  as  not  to  interfere  with  the 
public  convenience  in  using  or  repairing  said  highway.  It  need 
not  allege  that  the  other  provisions  of  that  chapter  have  been,  com- 
plied with,  for  if  a  neglect  upon  the  part  of  the  plaintiff  to  com- 
ply with  them  excuses  the  defendant,  that  is  matter  of  defence. 
Western  Union  Tel,  Co,  v.  Bullard^  634. 

TRIAL. 

1.  Jurors  are  not  paramount  judges  of  the  law  in  criminal 
cases.     State  v.  Burpee^  i . 

2.  The  action  being  for  the  recovery  of  the  amount  of  a  draft, 
Held^  that  there  was  no  evidence  tending  to  show  that  the  defend- 
ant ever  received  the  draft  or  its  proceeds,  and  that  the  court 
properly  directed  a  verdict  for  the  defendant.  Ckamberlin  v.  Les-- 
lie^  62. 

3.  The  plaintiff  claimed  that  the  defendant  was  guilty  of  neg- 
ligence in  three  particulars,  and  the  court  submitted  these  three 
claims  to  the  jury  with  instructions  to  find  a  general  verdict.  The 
jury  agreed  upon  a  verdict  for  the  plaintiff,  sealed  it  up  and  sepa- 
rated. When  the  verdict  was  delivered  in  open  court,  the  presid- 
ing judge  required  the  jury  to  state  the  particular  ground  upon 
which  they  had  found  for  the  plaintiff",  and  they  did  so.  Held^  no 
error,  for  no  further  deliberation  was  thereby  required.  Germond*s 
Admr.  v.  Cent.  Vt.  Rd.  Co.^  126. 
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4.  Such  a  finding  is  an  authoritative  statement  from  the  jury  of 
the  ground  upon  which  they  have  based  their  verdict,  and  renders 
immaterial  any  error  in  the  submission  of  the  other  claims  of  the 
plaintiff.     lb, 

5.  The  trial  court  may,  in  its  discretion,  refuse  to  permit  the 
defendant,  upon  cross-examination  of  a  witness  improved  by  the 
plaintiff  in  the  opening,  to  ask  a  question  not  properly  growing 
out  of  the'direct  examination,  but  which  is  legitimate  evidence  in 
defence,  and  may  compel  the  defendant  to  postpone  such  inquiry 
until  the  putting  in  of  his  own  case.     Carpenter  v.  Willey^  168. 

6.  An  exception  will  not  lie  to  the  exclusion  of  a  question 
merely,  although  a  proper  one.  There  must  also  be  an  ofler,  stat- 
ing what  the  answer  will  be  if  the  question  is  allowed.     lb. 

7.  If  counsel  in  the  argument  abandon  a  point  which  the  evi- 
dence tends  to  support,  the  court  is  justified  in  omitting  that  view 
of  the  case  in  its  charge.     F'oy^  Admx,^Y,  Cent.  Vi.  Rd.  Ca,^  242. 

8.  If  a  defendant  at  the  close  of  the  plaintifi's  case  moves  for  a 
verdict  and  states  that  he  does  not  desire  to  go  to  the  jury,  he  there- 
by admits  all  that  the  evidence  of  the  plaintiflf  tends  to  prove.  Var- 
num  V.  Highgate^  416. 

See  Charge  of  Court  i,  2;  Highways  and  Bridges  3; 
Exceptions  i  ;' Practice  3,  7;  Negligence  8. 

TREASURER.     See  Taxes  2. 

TIME.     See  Constable  2. 

TOWN  CLERK.  See  Constable  3;  Chattel  Mort- 
gage 3. 

TRUSTS. 

1.  If  a  guardian  of  a  minor  pays  over  to  a  mother  of  that 
minor  a  fund  belonging  to  his  ward,  and  the  mother  receives  it  and 
retains  it  until  her  decease,  knowing  it  to  be  the  property  of  her 
child,  she  thereby  becomes  a  trustee  de  son  tort  of  the  fund.  Hunt' 
ley  V.  Denny ^  186. 

2.  A  bill  in  equity  will  lie  against  her  estate  to  compel  its  pay- 
ment,    lb. 

3.  No  fact  appearing  which  excuses  her  for  not  having  paid 
over  the  fund,  or  which  justifies  her  in  having  taken  the  use  of  it, 
simple  interest  should  be  added.     lb. 

4.  In  case  of  an  express  trust  the  statute  of  limitations  does  not 
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begin  lo  run  against  the  cestui  que  trusty  until  the  trustee  has  re- 
pudiated the  trust  and  claims  the  estate  adversely  and  such  repudi- 
ation and  adverse  claim  has  been  brought  to  the  knowledge  of  the 
cestui  que  trusty  after  the  latter  is  sui  juris  and  the  connection  so 
wholly  at  an  end  as  to  indicate  that  the  cestui  que  trust  is  no  longer 
susceptible  to  that  influence  which  the  trustee  may  have  acquired 
in  virtue  of  the  trust  relation.     Drake  v.   Wild^  Exr,^  et  al.^  6ii. 

5.  In  case  of  an  express  trust  equity  will  grant  relief  in  favor 
of  the  heir  of  the  cestui  que  trust  against  the  executor  and  lega- 
tees of  the  trustee,  especially  if  an  injunction  is  asked  for  to  pre- 
vent the  diminution  of  the  trust  estate  by  the  payment  of  legacies. 
lb. 

6.  If  a  trustee,  under  an  express  trust,  commingles  trust  funds 
with  his  own,  his  entire  estate,  as  against  himself  or  those  claim- 
ing under  him,  is  thereby  charged  with  the  payment  of  the  trust 
fund,. and  the  burden  is  cast  upon  him  or  his  representative  of 
showing  what  part  of  the  estate  is  not  trust  property.     lb. 

TRUST.  See  Notes  and  Bills  i  ;  Husband  and  Wife  7 ; 
Evidence  35. 

TRUSTEE  PROCESS. 

1.  A  bond  given  in  a  suit  begun  by  trustee  process  to  discharge 
the  trustee,  under  the  provisions  of  R.  L.,  s.  1,084,  which  is  con- 
ditioned to  pay  any  judgment  against  the  defendant  "  as  adminis- 
trator," that  being  also  the  description  of  the  defendant  in  the  writ, 
declaration  and  judgment,  is  enforceable,  although  the  judgment  is 
m  legal  eftect  against  the  defendant  personally.  Rick  et  aL^  Exrs.<^ 
V.  Sowles^t  Admr,^  et  al,^  135. 

2.  The  sureties  upon  such  a  bond  cannot  show  in  defence  of  an 
action  upon  it,  that  the  trustee  was  not  in  fact  chargeable.  Their 
undertaking  is  an  absolute  one  to  pay  whatever  judgment  may  be 
obtained.     lb, 

3.  Nor  can  they  object  that  the  bond  was  taken  and  the  trustee 
discharged  by  a  justice  of  the  peace  after  the  appeal  had  been  taken 
from  his  judgment  in  the  original  suit.     lb, 

4.  One  who  holds  the  deed  of  another's  lands  as  a  cover  merely 
is  not  chargeable  as  the  trustee  of  such  person.  National  Union 
Bank  V.  Brainerdy  291. 

5.  Nor,  if  the  deed  is  upon  an   expressed  consideration  which 
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has  never  been  paid,  is  the  trustee  liable  in  that  respect,  for  there 
never  was  any  sale  of  the  land,  and  no  indebtedness  from  the  trus- 
tee to  the  grantor  was  created  by  the  conveyance.     lb. 

6.  And  if  the  trustee  has  been  adjudged  a  trustee  in  a  previous 
suit,  brought  by  a  different  plaintiff,  on  account  of  this  same  con- 
veyance, upon  the  theory  that  the  sale  was  an  honest  one  and  the 
purchase  price  unpaid,  the  satisfaction  of  that  former  judgment 
against  the  trustee  by  the  defendant  will  not  raise  a  promise  upon 
the  part  of  the  trustee  to  repay  the  defendant  the  amount  of  such 
judgment,  for  as  between  them  it  belonged  to  the  defendant  to  pay 
it.     lb. 

7.  The  fact  that  the  defendant  received  certain  sums  from  the 
proceeds  on  this  land,  which  in  the  former  trustee  suit  were  ap- 
plied in  reduction  of  the  amount  due  on  the  purchase  price,  and 
so  in  reduction  of  the  judgment  obtained  against  the  trustee  in  that 
suit,  would  not  make  the  trustee  chargeable  for  such  sums  in  this 
suit.     lb, 

8.  Nor  would  the  trustee  be  chargeable  with  sums  paid  by  the 
defendant  for  taxes  assessed  against  those  lands,  nor  for  money  ex- 
pended upon  them.     lb. 

9.  One  cannot  be  made  liable  as  trustee  by  reason  of  personal 
property  nominally  conveyed  to  him  as  a  fraudulent  cover,  where 
the  real  ownership  and  possession  continues  in  the  defendant.    lb. 

10.  Where  the  trustee  was  found  indebted  to  the  principal  de- 
fendant in  a  certain  sum  payable  out  of  the  store  of  the  trustee,  it 
was  error  to  render  a  money  judgment  against  him,  but  the  judg- 
ment should  have  been  for  payment  in  accordance  with  the  terms 
of  the  contract.     lb. 

11.  Since  the  trustee  was  only  adjudged  chargeable  upon  an 
item  as  to  which  he  admitted  his  liability  in  his  disclosure,  it  was 
error  to  refuse  him  costs.     lb: 

12.  The  refusal  of  costs  to  the  plaintifi'as  against  the  claimants 
was  discretionary  with  the  county  court,  and  cannot  be  revised  in 
supreme  court.     lb. 

13.  If  a  commissioner  to  take  the  disclosure  of  a  trustee  sub- 
mits to  the  court  whether  certain  evidence  is  admissible  as  tending 
to  prove  a  certain   fact,  and  the   court   is  of  the  opinion  that  it  is. 


Digitized  by 


Google 


INDEX.  745 

the  case  must  be  sent  back  to  the  commissioner  to  determine  the 
weight  of  the  testimony.     Drew  v.  Corliss^  650. 

14.  The  grantee  in  a  trust  deed  of  real  and  personal  property, 
which  is  void  as  against  the  rights  of  creditors,  would  only  be 
chargeable  in  trustee  process  for  such  of  the  personal  property  as 
actually  came  into  his  han^is.     lb, 

15.  The  judgment  in  such  case  should  be  for  the  specific  prop- 
erty received,  and  if  the  conveyance  was  of  a  farm,  stock  and  fod- 
der, he  would  not  be  chargeable  with  the  fodder  which  in  the 
exercise  of  good  husbandry  has  been  fed  out  to  the  stock.     lb, 

VACATION  OF  LEVY.     See  Levy  i,  2,  3. 

VARIANCE. 

1.  No  question  of  variance  between  the  pleadings  and  evidence, 
w^hich  is  not  a  substantial  one,  will  be  entertained  in  the  supreme 
court,  unless  the  exceptions  show  that  it  was  brought  to  the  at- 
tention of  the  court  below  and  passed  upon.  Dane  et  al,  v. 
Sessions^  79* 

2.  The  declaration  alleged  that  the  defendant  sold  the  plain- 
tiffs certain  premises  by  falsely  representing  to  them  that  the  par- 
cel contained  much  more  land  than  it  actually  did.  Held^  that 
the  introduction  of  a  deed  of  the  said  premises  from  the  defend- 
ant's brother,  instead  of  from  the  defendant,  was  no  substantial 
variance.     lb, 

3.  In  connection  with  this  deed  evidence  was  properly  admitted 
that  during  the  negotiations  which  led  up  to  the  sale  the  defendant 
informed  the  plaintiff*  that  the  land  belonged  to  him,  but  that  the 
title  was  in  his  brother,  who  would  execute  the  conveyance.     lb, 

VOLUNTARY  PAYMENT.     See  Mistake  3. 
VERDICT.     See  Practice  i. 
VESTED  RIGHT.     See  License  i,  2. 

WATERS. 

1.  A  riparian  owner  may  use  whatever  of  the  water  flowing  by 
his  land  he  reasonably  needs,  even  though  it  be  to  the  injury  of 
another  below  him,  and  the  same  rule  applies  to  a  village  as 
against  another  village  upon  the  same  stream.  Barte  Water  Co, 
V.  Carries^  626. 

2.  So  where  one  village,  under  legislative  authority,  has  con- 
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stnicted  a  dam  across  a  stream  and  taken  water  from  it  for  domes- 
tic and  lire  purposes,  a  corporation  also  acting  by  legislative  author- 
ity will  not  be  enjoined  from  taking  water  from  the  same  stream 
at  a  point  higher  up  for  the  use  of  another  village  situated  upon 
the  stream  above  the  dam  of  the  first.     lb. 

In  1850,  H.  was  the  owner  of  the  river-bed.  and  the  land  upon 
both  sides  at  a  certain  point  in  the  Missisquoi  river.  On  the  west- 
erly bank  he  had  erected  a  grist-mill  which  then  required  for  its 
full  operation  a  certain  amount  of  water.  At  that  point  a  ledge 
of  rock  extended  near  the  middle  of  the  stream  from  near  the  grist 
mill  some  distance  up,  so  that  in  times  of  low  water  the  water 
naturally  divided,  a  part  flowing  in  the  westerly  and  a  part  in  the 
easterly  channel.  Ordinarily  sufficient  water  naturally  flowed  in 
the  westerly  channel  to  run  to  its  full  capacity  the  grist  niill,  but  in 
times  of  very  low  water,  H.  was  accustomed  to  divert  a  portion  of 
the  water  from  the  easterly  into  the  westerly  channel  by  a  tempo- 
rary obstruction.  This  being  the  condition  of  things,  H.  convey- 
ed to  E.  certain  rights  in  the  east  bank  and  in  the  water  by  deed 
which  contained  the  following  description:  ''Also  room  in  the 
river  below  the  falls  for  the  convenience  of  building  any  kind  of 
machinery  except  a  gristmill.  Also  to  put  a  dam  across  the  river 
under  the  bridge  not  to  damage  the  grist  mill,  and  to  use  the  sur- 
plus of  water  on  his  side  of  the  river  not  to  the  injury  of  the  said 
grist  mill,  and  not  to  raise  the  dam  any  higher  than  what  the  water 
has  been  at  low  water  mark."  Under  this  deed  E.  built  a  saw-, 
mill  and  erected  a  dam  of  sufficient  height  so  that  in  time  of  low 
water  it  would  set  back  the  water  and  cause  that  to  flow  across  the 
dividing  ledge  and  into  the  westerly  channel,  which  would 
otherwise  naturally  flow  into  the  easterly  channel.     Held^ 

(a.)  That  under  this  deed  the  grist-mill  privilege  had  the  right 
to  use  so  much  of  the  water  as  was  necessary  to  run  the  grist-mill 
to  its  full  capacity  at  the  time  the  deed  was  executed,  irrespective 
of  whether  it  naturally  flowed  into  the  westerly  or  easterly  channel. 

(^.)  That  whether  or  not  the  owner  of  the  saw-mill  privilege 
could  be  compelled  to  maintain  his  dam  at  a  given  height,  so  long 
as  he  did  maintain  it,  the  grist  mill  privilege  was  entitled  to  the 
benefit  of  it. 

(r.)     That  the  rights  of  the  respective  privileges   in   the  water 
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above  what  was  necessary  to  run  the  grist-mill  at  the  date  of  the 
execution  of  the  deed,  would  be  determined  by  the  natural  flow  of 
the  water  into  the  two  channels. 

{d.)  That  these  rights,  however,  must  be  determined  by  the 
condition  of  things  when  the  deed  was  executed,  and  that  any  arti- 
ficial changes  in  the  bed  of  the  river  since  then  should  be  taken  in- 
to account.     Eastman  v.  Parker  d:  Hunt^  643. 

WATER.     See  Court  Expenses. 

WATERCOURSE.     See  Negligence  3. 

WAY. 

1.  If  a  grant  is  ambiguous,  the  circumstances  surrounding  it 
and  the  situation  of  the  parties  are  to  be  considered  in  construing 
it.     Kenney  v.  Hooker^  333. 

2.  The  intention  of  the  parties  when  so  disclosed  will  prevail, 
provided  it  is  not  inconsistent  with  the  language  of  the  grant.     lb. 

3.  When  a  right  of  way  is  not  definitely  located  by  the  deed, 
the  parties  may  locate  it  by  parol  agreement,  provided  it  be  within 
the  limits  of  the  grant.     lb, 

4.  If  the  way  after  such  parol  agreement  passes  as  an  appurte- 
nance to  another  grant,  and  without  special  mention,  it  will  be  as 
thus  located.     lb. 

Plaintiff  had  a  right  of  way  across  defendant's  land,  which  de- 
fendant obstructed  by  the  erection  of  a  shed.  Plaintiff  saw  the 
shed  in  process  of  erection  and  made  no  objection.  Still  later 
plaintiff  called  the  attention  of  defendant  to  the  matter  and  de- 
fendant promised  to  remove  the  shed  upon  request.  Held^  upon 
suit  brought  without  notice  to  remove  the  shed. 

5.  That  the  fact  that  plaintiff  made  no  objection  to  the  erection 
of  the  shed  would  not  amount  to  a  license  to  erect  it,  especially  as 
the  referee  found  that  the  plaintiff  did  not  know  its  exact  location 
in  reference  to  the  right  of  way.      Collins  v.  St,  Peters^  618. 

6.  That  although  the  understanding  of  the  parties  that  the  shed 
should  be  removed  upon  request  might  operate  as  a  license  to 
maintain  it  from  then  on,  it  would  not  discharge  the  wrong 
already  done  by  its  erection,      lb, 

7.  That  the  plaintiff' need  not  show  actual  damages,  for  the  law 
would  import  damage  from  the  invasion  of  the  right.     lb. 
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WILL. 


1.  Certain  land  was  devised  to  W.,  charged  with  the  payment 
of  three  annuities,  and  upon  the  decease  of  the  annuitants,  with 
specific  legacies  to  their  heirs.  The  will  provided  that  VV.  might 
discharge  himself  from  the  payment  of  the  annuities  and  legacies 
by  surrendering  the  land  to  the  annuitants  or  their  heirs,  and  he 
did  quit-claim  the  premises  to  the  aunuitants.  Held^  that  the 
land  was  thereby  discharged  from  the  annuities  but  not  from  the 
legacies.     Hodges  v.  Phelps^  304. 

2.  At  the  death  of  the  annuitants,  or  either  of  them,  a  specified 
sum  was  devised  *'  to  their  and  to  the  heirs  of  each."  Held^  that 
the  legacies  should  be  divided  among  the  heirs  of  each  annuitant 
per  capita  and  not  per  stirpes,     lb, 

3.  In  1884  two  of  the  annuitants  deceased  and  P.,  who  had 
become  the  owner  of  the  prernises  through  conveyance  from  the 
annuitants,  quit-claimed  the  premises  to  the  heirs  of  the  deceased 
annuitants,  who  are  the  defendants  in  this  suit  and  were  the  own- 
ers of  the  land  at  the  time  the  suit  was  brought.  The  will  pro- 
vided that  the  legacies  should  be  paid  by  the  owner  or  occupant 
of  the  land.  The  deed  recited  the  recent  death  of  the  annuitants, 
and  that  the  legacies  payable  at  the  death  of  each  were  unpaid  ; 
was  conditioned  that  the  land  should  '^  still  stand  chargeable  with 
the  payment  of  said  legacies  as  provided  by  said  will,"  and  de- 
clared that  by  agreement  of  the  parties  the  grantor  was  to  be  re- 
leased from  all  liability  in  respect  thereto.  Held^  that  by  accept- 
ing this  deed  and  occupying  the  premises  under  it,  the  defendants 
became  personally  liable  for  the  payment  of  the  legacy  due  the 
heirs  of  the  third  annuitant  upon  her  decease  in  1888,  irrespective 
of  the  value  of  the  land.     lb, 

WITNESS. 

I .  The  intestate,  being  the  owner  of  a  house  and  some  little  per* 
sonal  property,  and  in  great  need  of  some  one  to  care  for  him,  caus- 
ed two  letters  to  be  written  to  the  oratrix,  in  which  he  promised 
her  that  if  she  would  support  him  during  the  remainder  of  his  life 
she  should  have  all  his  property.  The  oratrix  did  thereupon,  in  re- 
liance upon  these  letters,  move  into  the  house,  and  care  for  the  in- 
testate until  his  death.     This  bill  was  for  a  specific  performance  of 
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the  contract.  The  master  found  that  the  intestate  did  not  in  fact 
convey  his  property  to  the  oratrix,  but  that  she  took  dominant 
possession  of  the  house,  and  rendered  services  before  his  death 
worth  more  than  the  entire  estate;  that  tlie  expenses  of  his  last 
sickness  and  funeral  expenses  had  not  been  paid,  and  that  certain 
debts  had  been  proved  against  the  estate.     Hcld^ 

That  the  persons  who  wrote  the  letters  by  procurement  of 
the  intestate  were  competent  witnesses  to  that  fact.  Smith  v. 
Pierce^  200. 

2.  The  same  rule  applies  to  a  widow  and  a  divorced  wife  as 
to  her  competency  as  a  witness  for  or  against  her  former  husband. 
French  v.  Ware,  338. 

3.  She  may  so  testify  as  to  all  matters  not  coming  to  her  knowl- 
edge by  reason  of  marital  confidence  and  not  affecting  the  charac- 
ter of  her  husband,  as  in  this  case  to  a  business  transaction  had 
while  the  marriage  relation  was  subsisting,  in  the  presence  of  her- 
self and  several  other  persons,  although  the  same  transaction  might 
bear  upon  the  question  whether  the  husband  had  been  guilty  of 
a  crime.     /6. 

4.  Where  the  trial  court  has  refused  to  permit  the  former  wife 
to  testify  to  the  statements  of  the  husband  as  to  his  bodily  health, 
this  court  will  presume  that  those  statements  were  induced  by  the 
marital  relation  rather  than  reverse  the  judgment.     IS. 

5.  A  beneficiary  under  the  will  is  not  rendered  incompetent  by 
the  fact  that  the  will  purports  to  confirm  a  contract  between  such 
beneficiary  and  the  testator.     ManUys  Exr.  v.  Staples,  370. 

See  Evidence  8,  9. 


4k 'A'. 


A  I  'A  .■)!. 
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